Cup- HoF- -—02 5] 


THE MODERN LAW REVIEW 
VOLUME 14 





AUSTRALIA 


The Law Book Co. of Australasia Pty Ltd. 
Sydney : Melbourne : Brisbane 


CANADA AND U.S.A. 


The Carswell Company Ltd. 
Toronto 


INDIA 


N. M. Tripathi Ltd. - 
Bombay 


NEW ZEALAND 


Legal Publications Ltd. 
Wellington 


THE 


MODERN LAW REVIEW 





General Editor 
LORD CHORLEY, m.a. 


etn 
ARENESSIT ES 







"od Y 
N ia "T rete 
Nr Vif COE 


VOLUME 14° 





. ^ LONDON NP 
STEVENS & SONS LIMITED 


1951 


Published for the Proprietors 
The Modern Law Review Limited 
by Stevens d Sons Limited 
of 119 & 120 Chancery Lane 
B London — Law Publishers 
and printed in Great Brilain 
by The Eastern Press Limited 
London and Reading 







fg? — CA ó, 
o% “Ace. No. 20421 N 
so BPate...... ........ 
NA Pier An do etr Pa 


EDITORIAL BOARD 


Sm: A. M. CARR-SAUNDERS, M.A., LL.D., LITT.D., F.B.A. 


Proressor A. G. Davis, LL.D. 

E. G. M. FLETCHER, LL.D., M.P. 

JOHN G. FOSTER, K.C., M-A., M.P. 
Proressor W. FRIEDMANN, LL.D., DR.JUR. 
Proressor Lon L. FULLER, A.B., J.D. 
Proressor MORRIS GINSBERG, M.A., D.LITT. 


PRorESSOR, A. L. GOODHART, K.B.E., K.C.% D.C.L., 


LL.D. 
Proressor H. C. GUTTERIDGE, K.C., LL.D. 
Sm W. I. JENNINGS, K.C., M.A., LITT.D., LL.D. 
R. O’SULLIVAN, K.C. 

Dean Ceci A. WRIGHT, K.C., S.J.D., LL.D. 


EDITORIAL COMMITTEE” 


LORD CHORLEY, M.A., Conon Editor. . 

S. A. DE SMITH, M.A. 

Proressor L. C. B. Gower, M. B. E., LL.M. 

O. KaAHN-FREUND, LL.M., DR. JUR. 

Proressor G. W. KEETON, M.A., “LL.D. 

J. UNGER, LL.M. i 

PROFESSOR GLANVILLE L. WILLIAMS, PH.D., LL.D. 


. . CONTRIBUTORS OF ARTICLES 


Carrer, P. B. Taking and the Acquisition of Possession in Larceny de 
CuaPwaN, B. See Macxenziz, W. J. M. $ 
Courts, J. A. Standards of Proof in the Divorce Court 411 
Dzvrrw, Hon. Mr. Justice The Relation between Commercial Law and 
Commercial Practice 249 
Enpwanps; J. Lx. J. Compulsion, Coercion and Criminal Responsibility 297 
Farran, C. DO. The Royal Marriages Act, 1772 58 
Fiscmren, Huao. The Law governing Capacity with regard to Bills of 
Exchange 144 
GRIFFITH, J. A. G. The Place of Parliament in the Legislative 
Process 279, 425 
Hoxpen, J. Mirwzs. Suggested Reform of the Law relating to Cheques — 88 
JACKSON, JOSEPH. Consent of the Parties to their Marriage 1 
Mackay, J. MARTIN. Evidence and Procedure in Scotland: a 
Comparison with England 162 
MACKENZIE, W. J. M., and Cuapatan, B. Federalism and Regionalism 182 
Mircuerr, J. D. D. Some Aspects of Mutual Wills 136 
SCHWARTZ, BERNARD. The Negro and the Law in the United States 446 
SHERIDAN, L. A. Protection of Justices 267 
Smarr, P. E. The Law of Cheques: The Indorsement Aspect 314 
SwrrH, J. C. The Right to Rescind for Breach of Condition in a Sale 
. of Specific Goods under the Sale of Goods Act, 1893 173 
STREET, Harry. > State Secrets—a Comparative Study 121 
WirxixsSow, G. S. Reform of the Criminal Law 437 
Wriaur or Durey, Rt. Hon. Lord. Re Polemis 393 
e € 
i vir 
*. 
9 e. . 


i STATUTES AND STATUTORY 


REPORTS OF COMMITTEES, * ETC. 


Betting, Lotteries and Gaming, Report of the Royal Commission on 
' (J. D. B. Mitchell) 


Intestacy, Report of the Committee on the Law of (J. D. B. Mitchell) 


Monopolies and Restrictive Practices Commission, First Report of the 
: (B. S. Yamey) 


Punishments in Prisons, Borstal Institutions, Approved Schools and 
Remand Homes, Report of a Committee to Review (A. G. Rose) 


Supreme Court Practice and Procedure, Second Interim Report of the 
Committee on (L. C. B. G.) 


Survey of Recent Periodical Literature (W. A. Steiner) f 203, 


` viii 


INSTRUMENTS 
: ` Page 
Common Informers Act, 1951 (J. Ll. J. Edwards) 462 
Industrial Disputes Order, 1951 (O. Kahn-Freund) 467 
Leasehold Property (Temporary Provisions) Act, 1951 (Dennis Lloyd) 46b 
' Statute Law Consolidation and Revision (L. C. B. G.) f 321 


322 
478 


195 


475 


825 


482 


° TABLE OF CASES NOTED 


c 
Barker v. Levinson (J. Ll. J. Edwards) 
Best v. Samuel Fox & Co. (E. C. E. Todd) 
Bolton v. Stone (Dennis Lloyd) 
Buttle v. Saunders (R. E. Megarry) 
Candler v. Crane, Christmas & Co. (H. Street) 
Cassidy v. Ministry of Health (O. Kahn-Freund) 
Cory (William) & Son, Ltd. v. City of London Corporation (J. D. B. 
Mitchell) 
Earl Fitzwiliam's Wentworth Estates Co. v. Minister of Town and 
Country Planning n A. G. Griffith) 
Ferguson v. Weaving (J. Ll. J. Edwards) 
Goodway v. Becher (J. Ll. J. Edwards) 
Horton v. London Graving Dock Co., Ltd. (Dennis Lloyd) - 
Jackson (F. E.) & Co. v. Price Tribunal [1950] N.Z.L.R. 488 (à. G 
Davis) 
Kenward v. Kenward (Joseph Jackson) 
Lissack v. Lissack (D. C. Potter) 
Magor & St. Mellons R.D.C. v. Newport Corporation (J. D. B. Mitchell) 
Manton v. Brighton Corporation (J. A. G. Griffith) 
Mint v. Good (G. H. Treitel) 


. Nakkuda Ali v. Jayaratne (S. A. de Smith) 


Novelló & Co., Ltd. v. Hinrichsen Edition, Ltd., and Max Hinrichsen 
R. v. Northumberland Compensation Appeal Tribunal, Ez p. Shaw (8. A. 
de Smith) 

R. v. South Greenhoe JJ. Ex p. Director of Public Prosecutions (H. A. 
Hammelmann) 

R. v. Yeo (O. M. Stone) 

Re a Solicitor (L. C. B. Gower) 

Re Hone (C.) 

Re McArdle (O. M. Stone) 

Republic of Italy v. Hambros Bank, Ltd. Œ. A. Mann) 

Reynolds v. Austin (G. H.) & Sons, Ltd. (J. LI. J. Edwards) 

Risk (orse. Yerburgh) v. Risk (O. M. Stone) 


"Rose v. Matt (J. Ll. J. Edwards) 


Smith v. Hamilton (J. Oliver) 

The Susan V. Luckenbach (G. L. W.) 

Tims v. John Lewis & Sons, Ltd. (Glanville Williams) 
Tinkham v. Perry (G. L. W.) 

Vitkovice Horni a Hutni Tezirstvo v. Korner (O. M. Stone) 
Westburn Sugar Refineries, Ltd., Ex p. 

Wilcox v. Jeffery (W. A. Steiner) : d 


. Williams v. Linnitt (Philip S. James) 


Wilson v. Inyang (Glanville Williams) 
Wright v. Callwood (G. H. Treitel) 
Yates v. Starkey (L. C. B. Gower) ` 


Standard of Proof of Adultery and Cruelty (G. H. Treitel) 


Stare Decisis in the Divisional Cpurt (O. M. Stone) 
The Hallinan Case (R. H. Whitty) E 


ix 


BOOK REVIEWS 


& *Page 
Survey of Recent Periodical Literature (W. A. Steiner) 208, 482 
Albery, Michael Inheritance (Family Provision) Act, 1938 377 
Archbold’s Criminal Pleading, Evidence and Practice (82nd ed.) 233 
Arnould on Marine Insurance (18th ed.) ` 245 
Baker, R. W.—The Hearsay Rule 237 
Barton, Walter E.—Federal Income, Estate m Gir Tax Laws Cor- 

related 879 
Bean, Philip R., and Lockwood, Arthur.—Rating Valuation Practice 

(2nd ed.) : _ 880 
Beckett, Sir W. Eric.—The North Atlantic Pact, The Brussels Treaty 
` . and the Charter of the United Nations 888 
Beitrige zum Zivilprozessrecht 109 
Bentwich, Norman, and Martin, Andrew.—A Commentary on the Charter 

of thé United Nations 869 
Bingham, Leonard.—Motor Claims Cases (2nd ed.) 873 
Blanco White, T. A.—Patents and Registered Designs (2nd ed.) 880 
. : Patents for Inventions and the ee of 

Industrial Designs : 380 
Branham, Vernon C., and Kutash, Samuel B. Bheyaopeata of Crimin- 

ology 883 
British Journal of Delinquency, Vol. 1, No. 1 117 
Bullen and Leake’s Precedents of Pleadings (10th ed.) 104 
Cahn, Edmond N.—The Sense of Injustice 97 
Charlesworth, J.—Cases on Mercantile Law 389 
Chorley, Lord.—Law of Banking (8rd ed.) 876 
Commager, Henry Steele.—The American Mind 864 
Cooke, Alistair—A Generation on Trial 288 
Cooke, C. A.—Corporation Trust and Company 515 
Cowen, Denis Victor-—Parliamentary Sovereignty and the Entrenched 

Sections of the South Africa Act 519 
Cripps on Compulsory Acquisition of Land (9th ed.) 528 
Cruchley, Ivan.—A Handbook on Bankruptcy Law and Practice 240 

` Current Legal Problems, 1949 and 1950 f 581 
Dowling, Noel T.—Cases on Constitutional Law (4th ed.) 534 
Drago, Roland.—Les Crises de la Notion de P'Etablissement Public 890 
Duclos, Pierre.—L'Evolution des Rapports Politiques depuis 1750 244 
Duke, Winifred (ed.).—The Trials of Frederick Nodder 884 
Dymond, Robert, and Johns, Reginald K.—The Death Duties (11th ed.) 582 
Eagleton, Clyde (ed.).—Annual Review of United Nations Affairs, 1949 118 
Ehrenzweig, Albert A.—Negligence without Fault 529 
Evans, M. Basil.—Buying and Selling a House 538 
Evershed, Sir Raymond.—The Court of Appeal in England 118 
Frank, W. F.—The New Industrial Law 525 
Galpin, B.—A Manual of International Law 524 
Glueck, Sheldon and Eleanor.—Unraveling Juvenile Delinquency 514 
Goldschmidt, Werner.—Sistema y Filosofia del Derecho Internacional 

Privado 102 
Green, L. C.—International Law through the Cases 528 
Hall, Jerome.—Living Law of Democratic Society 99 
Hamilton, R. N.—The Solicitor's Guide to Development jud eens 881 
*Harris and Wilshere's Criminal Law (18th ed.) 287 
e x Y 

e - 
V 


BOOK REVIEWS 


Hazard, “John N., and Weisberg, Morris L.—Cases and Materials on 


: Soviet Law . 
H.M.8.0.—Report of the International Law Commission covering its First 
Session 
. Ways and Means of making the Evidence of Customary 


International Law more readily available 
The Charter and Judgment of the Nürnberg Tribunal 


Historiéal Survey of the Question of International Criminal 


Jurisdiction * 


Preparatory Study concerning a Draft Declaration on the 


Rights and Duties of States 


Holtzoff, Hon. Alexander (ed.).—Federal Rules of Criminal Procedure 


Hurst, Sir Cecil J. B.—86e ‘ International Law’. 
International Law. The Collected Papers of Sir Cecil J. B. Hurst 


International Military Tribunal. Trial of German Major War Criminals, - 


Vols. 18-21: 
Jewish Yearbook of International Law, 1948 
Kelsen, Hans.—The Law of the United Nations 
Koch, F. E.—The Double Taxation Conventions (Supp. to Vol. 1), 
Konstam, E. M.—The Law of Income Tex (11th ed.) 
Kruse, Vinding.—The Community of the Future 


Lapsley, Gaillard T.—Crown, Community and Parliament in the Middle 


Ages 
Laslett, P. (ed.).—Sir Robert Filmer’s Patriarcha 
Legal Philosophies of Lask, Radbruch and Dabin 
Levi, E. H.—An Introduction to Legal Reasoning 


Library of Congress.—Guide to the Microfilm .Collection-of. Earlf State 


Records , 
Lindley's Law of Partnership (11th ed.) 
Lögberg, Áke.—Spórsmal Angaende Rembours 
Marshall, O. R.—The Assignment of Choses in Action 


Mathew, Sir Theobald.—Office and Duties of the Director of Public 


Prosecutions 
Meinhardt, Peter .—Inventions, Patents and Monopoly (2nd ed.) 
Munkman, John H.—The Law of Quasi-Contracts 
O'Sullivan, Richard.—The Inheritance of the Common Law 
Phipson's Manual of the Law of Evidence (7th ed.) 
Piesse, E. L., and Gilchrist Smith, J.—The Elements of Drafting 


-Pollock’s Principles of Contract (18th ed.) 


Potter, D., and Stansfield, D. H.—National Insurance (2nd ed.) 
Preston, Sidney, and Colinvaux, Raoul P.—Law of Insurance 


. Ridges, E. W.— Constitutional Law (8th ed.) 


Riese, Otto.—Luftrecht 

Robson, W. A.—Justice and Administrative Law (8rd ed) 
Schlesinger, Rudolf B.—Comparative Law: Cases and Materials 
Schwartz, Bernard.—American Administrative Law 
Schweizerisches Jahrbuch für Internationales Recht 

Shackleton, Frank.—The Law and Practice of Meetings (8rd ed.) 
Shawcross on -the Law of Motor Insurance (2nd ed.) 

Smith, H. A.—The Law and Custom of the Sea (2nd ed.) 

Sohn, Louis B.—Cases and other Materials on World Law 

Starke, J. G—An Introduction to International Law (2nd ed.) 


Teece, R. C, and Harrison, W. N.—Law and Conduct of the Legal 


Profession in New.South Wales 
Thomas More Society.—Under God and the Law 
Underhill’s Law of Torts (16th ed.) 


U.N. War Crimes Commission.—History of the U.N. War Crimes 


Commission 


xi 


xii BOOK REVIEWS e 


; ^ 
U.N.O.—These Rights and Freedoms 522 
Vanderbilt, Arthur T. (ed.).—Minimum Standards of Judicial Adminis- 

tration e- 94° 


Wade, E. C. S., and Phillips, G. Godfrey.—Constitütional Law (4th ed.) 281 
"Wendell; Mitchell—Relations between the Federal and State Courts * 101 


"Williams, Glanville L.—Learning the Law (8rd ed.) 106 e 
Woolley’s Handbook on the Death Duties (7th ed.) - : 878 
Yearbook on Human Rights for 1948 : . as ° 
. 
3 pu 
pcd 


leu» 





e ( viBHAan t 


THE Nul CU 


"MODERN LAW errr 


Voliime 14 , January 1951 — No. 1 








CONSENT OF THE PARTIES TO 
THEIR MARRIAGE 


Tur notion of consent in the law of marriage has two completely 
different aspects. The first is the consent, external and objective, 
required of parents or other third parties: the second is the consent, 
subjective and internal, of the would-be spouses themselves. It 
is this latter consent in domestic law that is to be analysed in the 
present discussion. The requirements in English law as to the 
consent of parents and guardians are not mandatory but “directory 
only: the absence of this tutelary consent does not necessarily 
invalidate a marriage. On the other hand, it is said that 
without the consent of the parties themselves at the time of the 
ceremony there can be no valid marriage : consensus non concubitus 
facit matrimonium.? The consent of the parties themselves to 
their own marriage must itself be understood in two main senses. 
The one consists of such rationality of the parties, ascertained 
by, reaching an arbitrary age (fixed by law) or by some other 
means, whereby the parties shall be deemed capable of understand- 
ing the nature of the marriage ceremony and physically apt to take 
part in it; this is basically a question of physical and mental 
maturity.? The other takes for granted the existence of rationality 
in this sense; it demands that the parties in fact freely give their 
own mental consent to the marriage in question. Where rationality 
is not in issue in the cases to be considered, externally there will 
be appearance of voluntary agreement by the parties to a particular 
marriage, but investigation will show that the consent is possessed 
of no reality. 

One other general point needs emphasis: ‘ While habitually 
speaking of marriage as a contract, English lawyers have never been 
misled by an imperfect analogy into regarding it as a mere contract, 
or into investing it with all the qualities and conditions of 


. 1 R. v. Birmingham (1828) 8 B. & C. 29; Chichester v. Mure (1863) 3 Sw. & Tr. 
223; P. v. S, (1868) 37 L.J.(P.) 80, 81; cf. Breen v. Breen (1923) 8 D.L.R. 
600 (Alberta). 

? A. v. B. (1868) 1 P. & D. 559, 562; Sullivan v. Sullivan (1818) 2 Hag.Con. 
238, 246; affirmed (1819) 8 Phill. 45 : Ayliffe's Parergon Juris Canonici, p. 361, 
cited in Moss v. Moss [1897] P. 268, 271-72; cf. Lang v. Lang, 1921 S. C. 44, 
53 (Scotland); Jackson v. Winne (1831) 7 Wendell 47; 22 Am.Dec. 568 (see 
footnote 58, below); Lawless v. Chamberlain (1889) 18 O.R.(Ch.) 296, 297 
(Ontario); Lange v. Lange [1945] A.D. 332, 384-42 (South Africa). 

3 See per Sir Francis Jeune P., Moss v. Moss [1897] P. 263, 268° cf. 
Macdonald J., Thaker v. Jennison (1921), 61 D.L.R. 161, 162 (Britist» 
Qolumbig). 
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ordinary civil contracts. Lack of consent sufficient to rescind : 
an ordinary commercial contract may not justify the annulment dfe 
a marriage *; and where a marriage is annulled through lack of 
a party’s consent, very clear and cogent evidence must be given 
to rebut the presumption that it has in fact-been given.* 
Subjective consent may be classified as follows :— 
(1) The non-existent mind : 
(a) Mental weakness ; 
(b) Intoxication, drugs, hypnotism ; 
(c) Health; 
(d) Duress and force. 
(2) Abuse of, or mistake as to the nature of the ceremony : 
(a) Sham marriages ; 
(b) Mistake as to nature ; 
(c) Mistake as to effect. 
(8$ Mistake or error as to the person. 
While these defects all relate to consent, the existence of some 
of them only make a marriage voidable, whereas others make a 
marriage void ipso, jure. The importance of this distinction 
received statutory emphasis when, in section 4 of the Law Reform 
(Miscellaneous Provisions) Act, 1949, now s. 9 of the Matrimonial 
Causes Act, 1950, it was enacted that the legitimacy of children of 
a voidable marriage was to be preserved notwithstanding a decree ` 
annulling such a marriage ab initio. As to fraud, while it is some- 
times talked of as an independent ground of annulment of a marriage 
induced by it, in practice it is usually a species of the genus 
mistake.’ Finally, the notions of the validation of void and the 
ratification of voidable marriages, as well as of the creation of 
marriages by estoppel, intrude into these cases, and will be dealt 
with separately. 


THE NON-EXISTENT MIND 


In this category it is the prima facie rationality of the parties that 
is rebutted. 


(a) Mental weakness of a party. 
The marriage of certified lunatics is void under the terms of 
an Act of 1742, re-enacted and extended to Ireland in 1811.8 The 


4 Moss v. Moss [1897] P. at p. 266; also Mordaunt v. Mordaunt (1870) L.R. 
2 P. & D. 103, 126-27; Niboyet v. Niboyet (1878) 4 P.D. 1, 11; Way v. Way 
[1949] 2 All E.R. at p. 960. 

See Swift v. Kelly (1835) 3 Knapp 257, 293, P.C. 

6 Cooper v. Crane [1891] P. 369. 

Compare Cheshire, Private International Law (8rd ed.), p. 485, with Wolff, 
Private International Law (2nd ed.), pp. 78 and 827. See also footnote 21, 
infra, and text thereon, for the effect of fraud on a person of weak mind. Also 
footnote 16, infra. 

15 Geo. 2, c. 80 (1): 51 Geo. 3, c. 37: cf. Meanwell v. Meanwell [1941] 2 
Ď.L.R. 655 (Manitoba), and see Manella v. Manella [1942] 4 D.L.R. 712 
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* (Ontario). At one time, the marriage of ‘idiots’ was valid at common law. 


In the case of a marriage void under the statutes, no proceedings were needed 
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_ remedy given by the statute related only to certifications made 


‘before *the marriage ceremony; a certification of lunacy after the 
marriage might, however, be evidence indicative of unsoundness 
of mind existing at the time of the ceremony.® Unsoundness of 


. mind of one of the parties at the time of celebration of the marriage 


has for centuries been a ground of annulment, and this ground, 
subject to certain provisos, has been reiterated in section 8 (1) (b) of 
the Matrimonial Causes Act, 1950.!^ The statutory provision, first 
enacted in 1987, is in addition to that provided by common law, but 
while marriages impeached under the Act are merely voidable, mar- 
riages defective at common law for unsoundness of mind are void ipso 
jure." The statute leaves children of such marriages legitimate ; 
at common law they are always to be considered as bastards. 
Section 8 (1) (b) applies also to mental defectives within the 
meaning of.the Mental Deficiency Acts, 1918-27," that is to 
idiots, imbeciles, feeble-minded persons, and moral defectives. 
A marriage voidable by section 8 (1) (b) is subject to the proviso 
that the petitioner was, at the time of the marriage, ignorant of 


to have the marriage declared void, Shelford, The Law of Lunacy, 2nd cd. 
(1847), p. 576; cf. Wood Renton, Lunacy (1897), pp. 17 ff. ; Ex p. Turing (1812) 1 
Ves. & Bea. 140, 141 n.; cf. De Reneville v. De Reneville [1948] P. 100, 110-11; 
[1948] 1 All E.R. 56, 60, C.A. See also Shelford, Marriage and Divorce 
(1841), p. 188. The statute of 1742 was repealed by the Statute Law Revision 
Act, 1878, c, 91, but its provisions are still in force by virtue of the 1811 Act 
which had re-enacted them. 
Browning v. Reane (1812) 2 Phill. 69, 70, 90. See 1 Blackstone, Comm. 438-39. 
Re-enacting s. 7 (1) (b) of the 1937 Act, 1 Edw. 8 & 1 Geo. 6, c. 97. Unsound- 
ness of mind, it was held in a Quebec court, did not prevent a woman from 
understanding the serious nature of the marriage contract and thereby giving 
a valid consent, Richer v. Pharand [1948] K.B. 16 (Queb.Reps.): cf. Bell v. 
Johnston [1946] 3 D.L.R. 310 (Sask.); True v. Ranney (1850) 91 N.H. 52, 54 
(New Hampshire). But in the South African courts understanding or apprecia- 
tion of the nature of the marriage contract has been rejected as a test of valid 
consent, Lange v. Lange [1945] A.D. 389 (South Africa). 
1t This is shown by the fact that such a marriage can be put in issue after the 
death of one of the parties to it, Parker v. Parker (1757) 2 Lee 382; Browning 
v. Reane (1812) 9 Phill.Ecc. 69; also Ellis v. Bowman (1851) 17 L.T.(o.s.) 10. 
The dividing line in civil courts before the Reformation was between marriages 
which could only be proved invalid by a sentence of an ecclesiastical] court, 
and those which could be impeached by other evidence also, see per Ronan L.J. 
in P. v. P. [1916] 2 Ir.R. 400, 434. ' It was the interference of the common 
law courts which . . . prohibited the spiritual courts from bastardising the issue 
after death of one of the parties, that created the distinction—the very un- 
natural distinction—of voidable and void: for voidable is void, ab initio.’ Per 
Dr. Lushington, Ray v. Sherwood (1836) 1 Curt. 178, 188; cf. 2 Co.Inst. 614. 
12 17 & 18 Geo. 5, c. 83. Mental defectiveness is defined as ‘a condition of 
arrested or incomplete development of mind existing before the age of eighteen 
years, whether arising from inherent causes or induced by disease or injury '. 
The old law was that unsoundness of mind had to be of progressive growth 
and development, existing ' before as well as after the marriage contract was 
entered into’. See Jackson v. Jackson [1908] P. 308, 310, and Turner v. 
Meyers (1808) 1 Hag.Con. 414, 417. Cf. True v. Ranney (1850) 21 N.H. 52 
(New Hampshire), where Gilchrist C.J., citing from Turner v. Meyers, said, 
pp. 53-4, that the early law that a marriage was not invalid because one of the 
contracting parties was insane tempore celebrationis was ‘founded on some 
notion that prevailed in the dark ages, of the mysterious nature of the contract 
or marriage, in which its spiritual nature almost entirely obliterated its civil* 
character `. 
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the facts on which the petition is based, that proceedings were 
instituted within a year.of the date of marriage, and that marita? 
intercourse had not taken place since the discovery by the petitioner 
of the existence of the ground for a decree. The Court of Appeal 
has held!? that this proviso is not equitable: the period of one 
year is read strictly as a year from, the date of the marriage, not 
from the date of the discovery of the defect, this being so even 
when there has been fraud on the petitioner. Parliament, it was 
said, had, used unambiguous language in dealing with these pro- 
ceedings to alter the status of the parties, and it would be wrong 
to extend the specified period in a way which might (as the law 
then was) render the children of some marriages illegitimate. It 
is to be observed, however, that it is specifically provided that 
any child born of a voidable marriage avoided pursuant to 
section 8 (1) (b) should remain legitimate notwithstanding the 
words of the decree annulling the marriage ab initio..* There 
would seem to be even less justification for this line of reasoning 
since section 9 of the 1950 Act (re-enacting s. 4 of the Act of 
1949) provides, without any proviso, that where a voidable mar- 
riage is annulled, any child who would have been the legitimate 
child of the parties to the marriage if it had been dissolved, 
instead of being annulled, on the date of the decree, shall be 
deemed to be their legitimate child notwithstanding the annulment. 
A more generous interpretation of the proviso to section 8 (1) (b) 
ean now be taken only by the House of Lords or by the Legislature. 
The Act of 1950, re-enacting the 1987 Act and the Judicature Act, 
1925, makes provision for divorce if the respondent is incurably 
of unsound mind and has been continuously under care and treat- 
ment for a period of at least five years immediately preceding the 
presentation of the petition. Such a petitioner would either have 
to be of unsound mind at the date of the petition without advan- 
tage being taken within due time of section 8 or of the common 
law remedy, or else, and more usually, have become of unsound 
mind since the marriage was contracted. Hitherto, insanity 
subsequent to marriage afforded the other spouse no remedy.'* 


13 Chaplin v. Chaplin [1948] 2 All E.R. 408; [1949] P. 72. See also ‘Smith v. 
Smith [1940] P. 179 (interpretation of 'year'), and Smith v. Smith [1948] 
Tl 


14 Section 7 (2) repealed and replaced by the Law Reform (Miscellaneous Provi- 
sions) Act, 1949 (12, 18 & 14 Geo. 6, c. 100), s. 4. In this respect the Legisla- 
ture has adopted the canon law putative marriage doctrine, without attempting 
a general revision of the wording of the decree, on which see Lord Greene, 
then M.R., in De Reneville v. De Reneville [1948] P. 100, 110, and Harman J. 
in Re Dewhirst [1948] 1 All E.R. 147, 148. 

15 Section 1 (1) (d): s. 1 (2), hitherto s. 3 of the 1937 Act and s. 3 of the 1949 Act, 
states in what circumstances a person is to be deemed to be under care and 
treatment. See Crutchfield v. Crutchfield [1948] L.J.R. 99. On continuity 
of statutory period, see Safford. v. Safford [1944] P. 61. See also Law Reform 
Act, 1949, s. 3. 

16 fee footnote 12, supra. ' Furor impedit matrimonium contrahendum, sed non 
dirimit contractum ', Inst.Jur.Canon., lib. 2, tit. 12, Shelford Marriage and 
Divorce, p. 190, and note (n) thereat. 
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The contract of marriage is a ‘very simple one which does 
aot require a, high degree of intelligence to comprehend": 
omnia praesumuntur pro matrimonio *: the onus of showing that 
a person did not understand,!? or was incapable of understanding 
the nature of the ceremony lies on the person who impeaches its 
validity. But the addition of fraud may lead to the annulment 
of a marriage contracted by a person of weak mind who is not a 
certified lunatic and is not, without that fraud, of unsound or 
defective mind within the ordinary meaning of the common law’ 
or of section 8 of the Act.?! 

One last point about section 8 (1) (b) is that by including 
‘recurrent fits of insanity or epilepsy’ within its terms, it makes 
marriages contracted during a ‘lucid interval’ voidable. This 
provision covers the cases of non-certified lunatics only, for the 
marriage of a certified lunatic is void ipso jure regardless of any 
lucid interval.?? e 


(b) Intoxication, drugs, hypnotism. 

In this subsection, the non-existent mind is due not to the 
mental weakness of a party, as just discussed, but to an ad hoc 
and temporary interference with a person's ability to understand 
the marriage contract into which he or she enters. E 

A marriage contracted when one of the parties is in a state of 
intoxication is void.? Sir William Scott said that the result of a 


17 Durham v. Durham (1885) 10 P.D. 80, 81-2; Cherktow v. Feinstein [1929] 2 
W.W.R. 257; 24 Alberta L.R. 188, affd. [1930] S.C.R. 335. 

18 See Russell v. Att..Gem, [1949] P. 391; Sir William Scott in Cresswell v. 
Cosins (1815) 2 Phill.Ecc. 281; Sullivan v. Oldacre (1821) 3 Phill. 45, 55; 
Dr. Lushington in Miles v. Chiltern (1849) 1 Rob. 684, 698; Harrod v. Harrod 
(1864) 1 K. & J. 4, 8; Wilkinson v. Payne (1791) 4 Term 468. 

19 On non-comprehension of language used, see Mehta v. Mehta [1945] 2 All E.R. 
690; and Sobush v. Sobush [1931] 2 W.W.R. 900 (Saskatchewan). On 

marriage of deaf and dumb, see Harrod v. Harrod, loc. cit. 

Cannon v. Smalley (1885) 10 P.D. 96, 98-9, per Sir James Hannen P. On 

schizophrenia, see O'Neill v. O'Neill [1945] 2 W.W.R. 396 (British Columbia). 

21 See per Sir John Nicoll, Portsmouth v. Portsmouth (1822) 1 Hag.Ecc. 355, 
859 : Thaker v. Jennison (1921) 61 D.L.R. 161 (British Columbia). But (where 
there is no fraud) a party only partially of unsound mind at time of marriage 
may well be capable of understanding the contract so that the marriage is 
valid, Bell v. Johnston [1946] 3 D.L.R. 310 (Saskatchewan), a case of dementia 
praecox; see footnote 10, supra. 

22 Turner v. Meyers (1808) 1 Hag.Con. 417. ‘The remedy ', said Sir William 
Scott, ‘may be pursued at any time’. The possible ' validation' of such a 
marriage is discussed below. See Browning v. Reano (1812) 2 Phill.Ecc. 69, 
70, citing Blackstone on validity of marriage of non-certified lunatic contracted 
in lucid interval: also Shelford, Lunacy, pp. 575, 589, M'Adam v. Walker 
(1818) 1 Dow H.L. 148, 178, where Lord Eldon refers to such a marriage 
which he had upheld. Where no lucid interval is proved, no decree is neces- 
sary, Ez p. Turing (1812) 1 Ves. & Bea. 140. In Browning v. Reane, the 
Commission examined a wife six months after the marriage and found her a 
lunatic for two years antecedent; held, in effect, that the marriage was void 
and not voidable, and that the putative husband had no right to administer 
her effects: Shelford, Lunacy, p. 582, also Parker v. Parker (1757) 2 Lee 
382, where the result differed on the facts from Browning v. Reane, the 
marriage being upheld. ° 

23 Sullivan v. Sullivan (1818) 2 Hag.Con. 288, affirmed (1819) 3 Phill. 45, sub ~ 
nom, Sullivan v. Oldacre. 
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conspiracy to intoxieate a person so as to persuade him, while still 
drunk, to go through a marriage ceremony, was a * digability, 
natural or artificial, which created a want of reason or volition 
amounting to incapacity to consent'. So in a Scottish case it 
was said of a woman that she was incapable at the time of 
marriage ‘ by reason of stupefaction occasioned by intoxication, of 
giving a rational consent, or of understanding what she did ?.*5 
Marriages induced by the use of drugs, even when contracted 
by a party who has put himself under the influence of drugs, are 
in the same category as marriages celebrated when one or both of 
the parties are intoxicated. The same principlés apply also to 
cases where one of the parties is hypnotised, and by that or some 


‘similar method is deprived of his capacity to consent.*° These 


marriages would also seem to be ipso jure void and not capable of 
subsequent validation.?* ' 


(c) Health. : 

In these cases, the state of physical health of one of the parties 
prevents real consent from being given. The cases concerned with 
*old-age? marriages and with the doctrine of sincerity must be 
kept distinct.?" 

A French writer cites a case in the Cour de Paris in 1872 of 
annulment of a marriage contracted in extremis where apparent 
consent to a marriage which he had opposed all his life was snatched 
one-and-a-half hours before his death from a man with a cerebral 
haemorrhage.? A case of 1858 in Algiers was similarly decided : 


a man suffering from an apoplectic fit gave some semblance of con- : 


sent to a marriage; he died the same day. This marriage was 
declared null and void. These decisions indicate the line which, it 
is suggested, would be taken by an English court in such circum- 
stances, though neither French nor English law would annul 


24 At p. 246. 

25 Johnston v. Brown (1823) 2 Shaw & Dunlop, 495-96. In the Law of Divorce 
in Canada (1948), W. Kent Power criticises the Ontario decision, Roblin v. 
Roblin (1881) 28 Gr. (Up.Can.Ch.) 439, for suggesting that a marriage by an 
intoxicated person was voidable only and could be ratified or confirmed. (The 
headnote to this case is inaccurate in saying that the man ' was incapable of 
understanding what he was about ', as the facts stated at pp. 445-6 show. There 
was not a ‘complete annihilation of will on the part of the defendant’, p. 446. 
It is made clear, p. 445, that the man ' was not too drunk to get married, 
supposing he was drunk at all’. The remarks that follow on ratifying and 
confirming a voidable marriage are obiter.) See also Reid v. Aull (1914) 32 
O.L.R. 68 (Ontario). It may well be that a modern Court would not follow 
Sullivan v. Sullivan, but would prefer the reasoning of Roblin v. Roblin: see 
the next subsection on duress and force, where the metamorphosis from void 
‘to voidable seems already to have been effected. 

26 Wood Renton, Lunacy (1897) at p. 24, refers in connection with hypnotism to the 
Czynski Case (1894) New York Medico-Legal Journal, vol. 18, p. 51. As to 
whether these marriages are void or voidable, see the previous footnote. 

27 These are discussed below. : 

28 Cangardel Le Consentement des Epoux au Mariage (Paris, Sirey, 1984), p. 17. 
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~  gehuine in ewtremis cases, contracted for religious or other motives 

' eor pugposes. An English case of 1870 has been referred to in order 

to demonstrate that at that date the sufficiency of death-bed mar- 

riages to legitimise the issue was not disputed by the .secular 

e courts. In recent years, a Scottish court has upheld a marriage 

attacked because one of the parties was suffering from paralysis 
agitans.?? n 


(d) Duress and Force. 

In Scott v. Sebright,? Butt J. set out the principles which guide 
the courts in deciding cases where duress, fear and fraud are 
involved. ‘The courts of law have always refused to recognise as 
binding contracts to which the consent of either party has been 
obtained by fraud or duress, and the validity of a contract of mar- 
riage must be tested and determined in precisely the same manner 
as any other contract’. The-requirement of publie pelicy that 
marriages should not be lightly set aside did not affect this prin- 
ciple, though great care was to be taken not to encourage collu- 
sive petitions. ‘It has sometimes been said that in order to avoid 
a contract entered into through fear, the fear must be such as 
would impel a person of ordinary courage and resolution to yield 
to it. I do not think that is an accurate statement of the law. 
Whenever from natural weakness of intellect or from fear—whether 
reasonably entertained or not—either party is actually in a state of 
mental incompetence to resist pressure improperly brought to bear, 
there is no more consent than in the case of a person of stronger 
intellect and more robust courage yielding to a more serious danger. 
The diffieulty consists not in any uncertainty of the law on the 
subject, but in the application to the facts of each particular case ?.?* 

In Scott v. Sebright, Butt J. found that the woman had been 
reduced by mental and bodily suffering to a state in which she was 
incapable of offering resistance to coercion and threats which in her 
normal condition she would have treated with the contempt she 
must have felt for a man who made use of them. There was, there- 
fore, no consent on her part as required by law. 

Cases on duress depend entirely on their individual facts. Thus 
in Cooper v. Crane, a girl of twenty-four who was, as found by 


5 


?* See Hooper, Law of Illegitimacy (1911), p. 36, Pollock and Maitland, History 
of English Law, i, 875. Of. M'Adam v. Walker (1818) 1 Dow. H.L. 148, 
178-9, where Lord Eldon mentions a case where a will by one confined till 
his death in a ' mad-house of the better sort’ was upheld. Cf. Smith v, Smith 
[1948] 4 B.A.L.R, 61 (Natal P.D.) at p. 66, where Selke J., having said that 
“a marriage is vitiated if consent is lacking’, gave as an instance incapacity 
due to disease: but he seems to have had mental disease in mind. 

30 Dunn v. Dunn [1930] S.C. 181. 

31 (1886) 12 P.D. 21: see references cited there at p. 28; also Sir Frederick 
Pollock’s comment (1887) 3 L.Q.R, 252. 

3? At pp. 28-4. Cited with approval by Henn Collins J. in Hussein v. Hussein 
[1938] P. 159, 160, a case on duress and threats. 

33 [1801] P. 369, 378. 


8 THE MODERN LAW REVIEW "Von 14* ^" 
J 


the court, weak and impressionable, consented to marry a man of 
twenty-one on his threats that if she did not marry him he,would, 
blow his brains out. The marriage was not consummated, the 
man’s only interest in the affair being the petitioner's money. 
Collins J. held that she was not under a misapprehension as:to the 
full nature and legal consequences of the ceremony. There was not 
terror, nor was her mind paralysed. ‘ The principles which regulate 
the validity of solemn contracts must not be strained to meet hard 
cases, least of all when the contract in question is one of marriage °. 
It is not easy to see where the distinction lies between the facts of 
tbis case and those envisaged by Butt J. in Scott v. Sebright where 
he speaks of ‘natural weakness of intellect? or ‘ fear—whether 


reasonably entertained or not" resulting in ‘a state of mental 


incompetence to resist pressure improperly brought to bear’. 
Similar facts to those in Cooper v. Crane brought about a different 
decision 1n a later case.** : 

In the nature of things, there are not likely to be many mar- 
riages brought about by force. The first modern English case on 
force simpliciter seems to be that of Roger Fulwood who * violently, 


' and with force, and against the will of (one) Sarah, took and carried 


the said Sarah to St. Saviour’s, and there married her ’, his object 
being not love but ‘ lucre of the gain’. The court laid it down that, 
on indictment for forcible marriage, it is no excuse that the woman 
first consented if afterwards she refused and was forced through 
the ceremony against her will.’ In Wharton’s Case it was said 
that even if a girl consents at the wedding ceremony itself, if she 
was originally taken away by forcé she does not have the liberty 
of expressing her own free will, especially as she is without the 
advice and sustenance of her friends.?* And if there is a fiduciary 
relationship between the parties, as between guardian and ward, 
the court would look askance at a marriage contracted between 
them if the lady was of a * very tender age, especially where force, 
physical or mental, is alleged.’ In Miss Turner’s Case,** Gibbon 
Wakefield (who became a pioneer in the development of New 
Zealand as a result of being transported there for his part in the 
affair) told the girl in question that her father was on the eve of 


34 Bartlett v. Rice (1894) 72 L.T. 122. Cf. Lange v. Lange, footnote 10, supra. 

35 (1688) Cro.Car. 482, at p. 484: also see pp. 488, 498.  Fulwood's counsel 
argued that he agreed that the marriage was void because of Fulwood's wrong- 
ful acts, that therefore the indictment for forcible marriage was invalid because 
there was no marriage. ‘The court held that though ‘this was not a marriage 
de jure . . . yet it is a marriage de facto, and felony within the statute ' (p. 493). 
See argument to the same effect and with the same result, R. v. Rahman [1949] 
2 AM B.R. 165: also Matrimonial Causes (War Marriages) Act, 1944, 7 & 8 
Geo. 6, c. 48, s. 5 (1), ' marriage includes a purported marriage which was 
void ab initio’. 

36 (1690) 10 Commons Journals, 14 Lords Journals, 588, 585, 591; referred to- 
(1848) 2 H.L.C. at p. 58. 

37 Harford v. Morris (1776) 2 Hag.Con. 423. 

38 9 Lewin C.C. 1; see (1848) 2 H.L.C. 61-62. 


*Jax. 1951 CONSENT OF PARTIES TO MARRIAGE 9 
Ñ y 

bankruptcy, and that this disastrous fate with its consequent total 
zuin cguld only be avoided by a marriage between themselves. 
The marriage was annulled by Parliament, though there had been 
no physical compulsion, no threat of personal injury to anyone, no 
bodily fear. This case is usually put in the category of duress, 
though it might have been considered as one induced by fraud. 
But the court will not easily be persuaded that a marriage has 
been brought about by force. In Field’s Annulling Bill, a girl of 
eighteen was induced, after she had once withdrawn a promise to 
that effect, to marry a man of fifty-two. The ceremony took place 
without the knowledge of her friends, the man making a false 
statement of the girl's age and residence both in the publication of 
the banns and in the register of marriage. There was no cohabita- 
tion or consummation, and within a few days the girl set in motion 
process to annul the marriage. The House of Lords said that the 
facts were ‘not such as would justify us in holding that that which 


appears to be a consent was so far influenced by fear or the con- 


tinuance of any persecution, as to justify the legislature interfering 
. . . to render void the contract -which has been solemnised in the 
face of the church and is binding in law ?.?? 

In ecclesiastical law, ‘matrimony contracted through any 
menace or impression of fear is null and void ipso jure...’.4° Such 
a marriage could not be ‘ accepted’ by the parties: consent given 
after the marriage ceremony did not relate back.*t But this view 
has been rejected by some courts. It has been held in Saskat- 
chewan that a marriage contracted under duress was only voidable, 
and so could be ratified.** Force and duress are analysed in the 
same way. The problem has never come squarely before the Eng- 
lish courts, but United States decisions are to the effect that force 
should make a marriage voidable only. The matter has been 
fairly stated in the South African case, Smith v. Smith,** a case 
on fear and duress inducing a marriage, where Selke J. said: 

*I take it—but the point was not specifically raised or debated 
before us—that the legal position in cases of this kind is that unless 
and until the court declares the purported marriage a nullity, the 
union must be regarded as a valid one. Seeing, therefore, that 
there is nothing to compel a person in the position of the present 
plaintiff to take steps to have the union declared null and void, it 


39 (1848) 2 H.L.C. 48, 72, per the Earl of Devon. Cf. Wortham's Case, reported 
(1848) 2 H.L.G. 73; 76 Lords Journals, 76, 96, 303. Hussein v. Hussein 
[1938] P. 169, is a case on duress, but affords no analysis of this concept. 

40 ee Parergon Juris Canonici, p. 361, cited in Moss v. Moss. [1897] P. 
268, 271. 

41 Of, Knight's Case (1697) 12 Commons: Journals, 16 Lords Journals, 146, 148, 
149: see (1848) 2 H.L.C. 48, 59, where consent at the time of the ceremony 
and re-affirmed afterwards was held not to be sufficient for the marriage of 
a girl of 12 or 18. Since 1929, the minimum age of marriage is 16. 

12 Kawaluk v. Kawaluk [1927] 3 D.L.R. 493, 496 (Sask.). 

13 Bee cases on fraud, discussed in the following paragraphs. 

44 [1948] 4 S.A.L.R. 61,.67-68 (Natal P.D.). 
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seems to follow that such a person could, by conduct consequent 
to the ceremony, in effect affirm or acquiesce in the union, Thet 
looks as though the proper view is that such a union is voidable, 
and not ipso jure void, although I do not know that that appears 
clearly from the common law authorities ’.4° While the effect of force 
and duress annulling a marriage is at present in a transition stage in 
English law, there appears no doubt that a marriage induced by a 
fraudulent misrepresentation is voidable and may be ratified by 
the defrauded party.*® An analysis of the cases in which fraud 
appears makes it fairly clear that fraud is not a ground of annul- 
ment as such, but is rather a species of the wider genus * mistake’. 
However, there are many judicial dicta in which fraud is spoken 
of as & separate cause of nullity. One may with advantage refer 
_to the Kentucky case of BHepnena: v. Shepherd, where Hurt J. 
said:—, ` 
‘A marriage procured by fraud or duress is not absolutely void 
for all purposes, but it can only be declared so at the option of 
the injured party, since all of the authorities are to the effect that 
it may be ratified or affirmed by the injured party by the exercise 
of marital rights after constraint has been removed. Further- 
more, to have such a marriage dissolved or declared ‘null is a 
privilege personal to the injured party, and cannot be effected by 
the heirs of such party, or by any third party, or by the party in 
fault. For, as said by this court in Tomppert’s Ewecutor v. Tom- 
ppert,*® with reference to a marriage alleged to be void because of 
having been procured by fraud : ** If a marriage procured by fraud 
is void, the most unjust and absurd consequences would follow. 
A void marriage is incapable of ratification. It is as if no pretended 
marriage existed; neither party is bound, the guilty and the inno- 
cent are alike at liberty to disregard it...’’’. This passage might 
well represent the law of England. 


ABUSE OF, OR MISTAKE AS TO THE NATURE OF THE CEREMONY 


(a) Sham marriages. 

Here the parties go through a ceremony of marriage for some 
purpose other than that of creating a true marriage. Purely formal 
adhesion is given to an act which one or both of the parties regard 
as fictitious and simulated. The marriage might be performed 


45 The learned judge assumed in favour of the respondent that the marriage was 
only Voidable, but he found that it had not been affirmed, as the respondent 
allege 

48 See Pollock (1887) 3 L.Q.R. 252. Also Logie J. in Vamwakidis v. Kirkoff 
(1929) 64 O.L.R. 585, 586 (Ontario). 

47 (1919) 192 S.W. 658, 659; 174 Ky. 615 (Kentucky). See also McCullen v. 
McCullen (1914) '147 N.Y.S. 1069, 1071; and Merrell v. Moore (1907) 104 
&.W. 514, 517, col. 1; 74 Tex.Civ.App. 200, where it is suggested that a 


T i BERS ra deg be ratified. 
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*« asa result of a dare,*® or-solely to win a bet,*? to obtain an engage- 
«ment gpen only to married persons,?' to fulfil a promise made to a 
dying person,*? to comply with the terms of a settlement conferring 
gifts subject to the beneficiary’s marriage, and so on. Marriages 

e have been celebrated solely in order to avoid military call-up,** 

in one case it seems in order to avoid a court-martial.?? 

English law, subject to publie policy considerations, discussed 
below, does not acknowledge the concept of sham marriages: 
once a valid marriage is completed, the mental reservations of one 
or both of the parties to it will not be considered.?^ There are 
numerous examples of marriages contracted by putative fathers 
desiring either to be saved from committal 4 WIN 
bastardy laws, or to obtain their release aj, 

° taken place. As was said in an Irish cagé,,% i 
a petition of nullity in these cases unl solofce cor gravé" Tear. is * j 
present: it must be so compelling that Indiriage im the-offly al B 
native in order to liberate oneself from ites Ina New Bryst 

case, a coloured Barbados sailor was arreste Hope 

charge. He married the complainant in ordbirta. et. 
and so return to his ship which was about to sail. It was held 
that he was so frightened and oppressed by the calamity that 


there was not a real consent. But in Scottish law, w 


LEA 
49 Contrast the two American cases, Davis v. Davis (10834) 175 A. 574, 1 n- al 


necticut 194, following McClurg v. Terry (1870) 21 N.J.Eq. 225, where ‘a mere 
jest got up in the exuberance. of spirits to amuse the company and them- 
selves’ and not followed by consummation or cohabitation, was held to be no 
marriage, with Brooks-Bischoffberger v. Brooks-Bischoffberger (1930) 149 
Atl. 606, 129 Me. 52 (Maine); in this latter case a marriage performed 
through the dare of a third party was held to be valid, for, said Dunn J., at 
p. 607, ‘marriage is a status wherein public policy rises superior to mere 
sympathy’. Cf. Warren v. Warren (1923) 199 N.Y.S. 856, 858. 

50 See Parker v. Parker (1757) 2 Lee 382. 

31 See the New York case of Dorgeloh v. Murtha, referred to in Crouch v. 
Wartenberg (1920) 104 S.E. 117, 119, col. 1, where a marriage certificate was . 
required to enable a woman to get a theatrical engagement. 

52 Qf. New York case, Coppo v. Coppo (1937) 997 N.X.8. 744; 168 Misc. 249. 

53 A French court refused to annul a marriage contracted for this purpose alone, 
but somewhat illogically held that the provision of the pecuniary clause had 
not been complied with: Cangardel, op. cit., p. 15. 

54 Case heard in Lyon, April 10, 1856; D. 57.9.54. Cf. Small v. Small (1998) 

67 SolJ. 977, where banns of marriage were put up in an assumed name, 

to the knowledge of both parties, to avoid arrest for desertion. Duke P. held 

that ‘the ceremony of marriage was a nullity’ because contrary to s. 22 of 

the Marriage Act, 1823: also R. v. Burton-on-Trent (1815) 3 M. & S. 587. 

De Moulin v, Druitt (1860) 13 Ir.C.L.Rep. 212, a woman was found aboard 

a troop-ship proceeding from Cork to New South Wales. The officer in com- 

mand thought ‘it right that a marriage should take place between her and 

the private Burns; and, accordingly, by command of Colonel Erskine, a 

marriage between the woman and the private soldier took place . . . °, p. 219. 

(But Fitzgerald J., p. 235, speaks of a marriage ' by consent.) The marriage 

was held void not on this ground, but on the ground that no clergyman of 

the Established Church was present to perform it. 

56 Bell v. Graham (1859) 18 Moo.P.C. 242, references p. 258. For temporary or 
trial marriages, see Falconbridge, Conflict of Laws, p. 651. 

57 Griffith v. Griffith [1944] 1 Ir.R. 85, 492-48, 52. aum- > e 

58 Hinds v. McDonald [1932] 1 D.L.R. 96. V: rk decision in Jackson 
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marriage by oral consent de præsenti was possible until July, 


1940, it was said that the mere form of the ceremony ig only. | 


conclusive if the parties who acknowledge one another to be man 
and wife do so ‘with the real and present purpose of becoming 


spouses. . . In the case of a ceremony being proved, but a doubt e 


remaining quo animo it was gone through, it is competent to 
inquire into the subsequent conduct of the parties towards each 
other ’.°° On the other hand, Scottish courts have held that a 
marriage may come into being even though there was no intention 
of marriage when cohabitation began ^: but the matrimonial 
intention must appear at some time.*! 

English courts will not take note of the mental reservation 
of a party contracting a marriage as to the desired legal effect. 
of the ceremony." In a Pennsylvanian case, a marriage was 
contracted in order to obtain release from a debt. Read J., for 
the cour}, approved ** of Lord Redesdale’s words in M’Adam v. 
Walker *5 : ‘ There was no proof that Mr. M’Adam did not intend 
a consortium vitae at the time of the marriage, and even though 
he had not that intention, still it was not to be allowed that a 
eivil contract (as this was by the law of Scotland) should be avoided 
by a secret reservation of one of the parties’. The marriage 


father was under arrest was held insufficient to avoid the marriage on grounds 
of duress, Dig..50, tit. 17, s. 30, ' Nuptias non concubitus sed consensus facit’, 
was cited in support: ‘the necessary consequence of his marriage was a dis- 
charge from any liability to (the overseers of the poor, the persons responsible 
for his arrest) ', p. 51. 

5? Per Lord Watson, Dysart Peerage Case (1881) 6 App.Cas. 489, 587; see also 
per Lord Sands, Dunn v. Dunn, 1980 S.C. 1831, 151-2. ‘By the law of 
Scótland the duly attested exchange of consent constituted very marriage. 
There is no room for repentance’. Also Duran v. Duran (1904) 7 F. 87. See 
Marriage (Scotland) Act, 1989, 2 & 3 Geo. 5, c. 84, s. 5 (brought in operation 
by a Commencement Order, 1940) whereby two of the three modes of con- 
tracting an irregular marriage in Scotland, viz., by declaration de praesenti 
and by promise subsequenti copula are abolished. The fact that the third mode 
(cohabitation with repute) may begin with an initially adulterous association 
does not prevent a marriage coming into being when the parties are free to 
marry, Campbell v. Campbell (1867) 5 M.(H.L.) 115, De Thoren v. Wall 
(1876) 3 R.(H.L.) 28. 

co Hendry v. Lord Advocate, 1980 S.C. 1097. 

61 Bairner v. Fels, 1931 S.C. 674. See generally Gloag & Henderson, Intro- 
duction to the Law of Scotland (4th ed., 1946), p. 574. 

62 Parties may agree to live apart after they are married, and they may bind 
themselves not to sue for restitution of conjugal rights during the period of 
their separation, Marshall v. Marshall (1879) 5 P.D. 19, 238, Wilson v. Wilson 
(1848) 1 H.L.C. 538; 5 H.L.C. 40, But an agreement to live apart made 
before marriage is a ‘bargain about an event which they are not entitled to 
anticipate ', Marlborough v. Marlborough [1901] 1 Ch. 165, 171 distinguished 
in Re Williams [1929] 9 Ch. 861. A pre-marriage agreement to live apart 
cannot be subsequently ratified, Brodie v. Brodie [1917] P. 271; Hudston v. 
Hudston (1922) 89 T.L.R. 108, 111. See also Dagg v. Dagg (1882) 7 P.D. 
17. Cf. U. S. v. Rubinstein (1945) 151 F. 2d. 915, 918-19; 326 U.S. 766, 
infra. Conley v. Conley (1944) 14 Ohio Supp. 22; Kemsies v. Field [1946] 
Quebec S.C. 282 (mariage simulé). See also Aldridge v. Aldridge (1888) 18 
P.D. 210. 

53 Barnett v. Kimmell (1859) Pa. (11 Casey) 13. 

64 At p. 20. 

65 1 Dow H.L. at p. 190. 


*. 
e 
e e 
>s Jax. 1951 CONSENT OF PARTIES TO MARRIAGE 18 
a y 


was therefore valid. And Langton J. has said; in considering the 
‘doctrine of sincerity, that it is irrevelant to take into account 
*. . . the motives which prompted (a party) to enter into the 
marriage ?.** 

° English courts have not been faced with disputes as to the 

e Validity of marriages contracted solely to acquire British 
nationality or, now, United Kingdom citizenship : indeed, after 
the British Nationality Act, 1948, a foreign woman does not, 
by United Kingdom law, automatically acquire British nationality 
by marriage to a man already possessed of it. But the judges 
of most immigration countries have had to face the problem 
whether such a marriage is a valid marriage. 

In one case in Palestine, then a mandated territory, a woman 
who had entered Palestine on a false passport, claimed the can- 
cellation of a deportation order made against her, on the ground 
of her marriage, while in detention, to a Palestinian * subject. 
Frumkin J. held that a marriage in prison with no other object 
than to evade the immigration quotas was *nothing but a 
disgraceful fiction of a marriage?.5 But in another case, it was 
held that evasion of the immigration laws did not make a marriage 
fictitious or genuine *: this would seem to be the better reasoning. 

In Germany, marriages for the sole purpose of procuring a 
name for a woman or to give her German nationality were declared 
void by statute: in Switzerland similar rules have been adopted 
in a Federal Act. In two Swiss cases a woman, German before 
her marriage to a Swiss citizen, failed to set up successfully her 
aequired nationality on being threatened with deportation, the 
ratio decidendi in each case being that the woman had not intended 
permanent marital community. In 1940, the Swiss Federal 
Council authorised the Department of Justice to annul nationality 
acquired by such marriages. 

The United States have also reacted against sham marriages 
designed to facilitate immigration. A Federal Act of May 14, 1987, 
simply orders deportation.'? In a New York case in 1946, it 
was held that a marriage in New York of an alien to a citizen 
in order to convert temporary into permanent permission to stay 


$6 Nash v. Nash [1940] P. 60, 64. 

e 11 & 12 Geo, 6, c. 56, s. 1. But British nationality might be automatically 

acquired, through marriage, by the citizenship laws of a Commonwealth 

country, see Cmd, 7826 (1949) cl. 19 (8), and s. 6 (2) of the Act of 1948. 

H.C. 1/87 [1987] S.C.J. 405; cited in The Jewish Law of Family and Inherit- 

ance and its Application in Palestine, E. E. Scheftelowitz (Tel Aviv), p. 65. 

6° The Battat Case, C.A. 36/37 [1987] 8.C.J. (x.s.) 185, 1 Ct.L.R. (W.s.) 66; 
Scheftelowitz, op. cit., 00; cf. Personal Status in Palestine (Tel Aviv, 1947) 
E. Vitta, 88. Cf. Ludmirer v. Cohen [1948] S.C.D.C. 212 (District Ct. of Tel 
Aviv); 8.C.D.C. 148; C.C. 85/42, 204/48, Scheftelowitz, op. cit., 66-67. Also 
see Att.-Gen. v. Menkes (1943) 10 L.R. of Pal. 14, C.A., and Polsky v. 
Att.-Gen. (1943) 10 L.R. of Pal. 67 C.A. 

70 Rabel, Conflict of Laws, a Comparative Study, 1, 278. 

Rabél, op. cit., 278, n. 180. ' 

Rabel, op. cit,, 978. 
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in the country, the parties agreeing not to live together and to 
obtain a divorce within six months, was not a marriage, there being’ 
no consent thereto. "The facts of this case are very strong, bring- 
ing into operation not only immigration policy but also general 
publie poliey with respect to the formation of marriages. Learned 
Hand J. said ^? that the parties ‘ were never married at all. Mutual 
consent is necessary to every contract: and no matter what forms 
or ceremonies the parties may go through indicating the contrary, 
they do not contract if they do not in fact assent, which must 
always be proved. . . . Marriage is no exception to this rule; a 
marriage in jest is not a marriage at all.. . . It is quite true 
that a marriage without subsequent consummation will be valid; 
but if the spouses agree to a marriage only for the sake of repre- 
senting it as such to the outside world and with the understanding 
that they will put an end to it as soon as it has served its purpose 
to deceive, they have never really agreed to be married at all. 
They must assent to enter into the relation as it is ordinarily 
understood, and it is not ordinarily understood as merely a pretence, 
or cover, to deceive others’. English publie policy would, it is 
submitted, take the same view in a similar case./* But it is not . 
always easy to envisage the court’s attitude, as for example on the 
facts of a case which came before the Civil Tribunal of Grenobles 
in 1928. When Turkey entered the 1914 World War, a French 
woman, living in Turkey, wishing to avoid internment as an alien 
enemy, married a citizen of a neutral country. After the war 
she petitioned for a decree of annulment on the ground that she 
had never had the intention of contracting a marriage. She was 
successful. The court, stressing the fact that the marriage had 
not been consummated (a fact not material in civil law), said that 
the consent had been vitiated by moral violence.'? 


Lastly under this heading are the cases of a ‘mock marriage 
in a masquerade (where)...there would be no fraud, but for want 
of real consent the marriage would be declared void ?.'* This 
contention is not based on mistake of identity," but on absence 
of real consent to a marriage.'* 


Sham marriages in English law are void ipso jure, being, where 
so found, against public policy. No question of their validation 
should be entertained. On the other hand, marriages contracted 


73 U. S. v. Rubinstein, at pp. 918-19, footnote 62, supra. 

4 See footnote 62, supra. 

5 See Cangardel, op. cit., 16. 

76 Per Sir Francis Jeune P., Moss v. Moss (1897) P. 268, 269. 

77 Mistake of identity is dealt with under a different grouping below. See R. 
v. Millis (1844) 10 Cl. & Fin. 534, 785, where Lord Campbell refers to 
“marriages in a masquerade, where the parties were entirely mistaken as to 
jhe persons with whom they are united . . . '. They ' would hardly be sup- 
ported in the Ecclesiastical Court, in a suit of jactitation, or for restitution 
of conjugal rights '. 

78 Cf. the ‘dare’ cases, footnote 49, supra. 
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simply to give a child of the parties, born before their marriage, 
thé status of legitimacy under the Legitimacy Act, 1926, were and 
are perfectly valid; this even if the parties do no more than just 
go through a ceremony of marriage and part immediately ` 
* afterwards.*? ? 


e. M 
(b) Mistake as to the nature of the ceremony. 


English courts will annul a marriage, if at the time of the 
celebration, there is a mistake in the mind of one or both of the 
parties, as to the true nature of the ceremony. In Szapira v. 
Szapira,*? a register office ceremony was regarded by the petitioner 
as a formality stating intention to marry at a future date: so, 

e too, Hall v. Hall, Kelly v. Kelly, and Valier v. Valier.? In 
Valier v. Valier, as in the South African case Kanatopsky v. 
Kanatopsky,** it was suggested that these marriages could be 
ratified. Only voidable marriages may be ratified, but if is not 
at all clear that there is universal agreement that the type of 
mistake now being considered makes a marriage voidable only : 
indeed, the usual view is that such a marriage is void ipso jure.*® 

In Mehta v. Mehta," a domiciled Englishwoman agreed to be 
converted to the Hindu faith. The ceremony, which was in 
Hindustani, a language she could not understand,:was also one of 
marriage according to the rites of the sect to which her * husband ? 
belonged. On the facts, Barnard J. was satisfied that ‘ she never 
had any intention to marry this man, that the ceremony she went 
through was merely a fraud perpetrated on her by the respondent ’ : 
she was entitled to a decree of annulment. 

The modern law would seem to be that a mistake as to the 
nature of a ceremony makes a marriage voidable only. If, when 
the full facts are known, a party chooses to ratify such a marriage, 
it will stand. And once one of the parties to the marriage dies, 
a voidable marriage can never be put in issue. 


7? Questions of desertion might arise in these cases, with consequential matri- 
monial remedies for the deserted party: De Laubenque v. De Laubenque 
(1899) P. 42; Buckmaster v. Buckmaster (1869) L.R. 1 P. & D. 718; Lee 
Shires v. Lee Shires (1910) 54 Sol.J. 874; Fassbender v. Fassbender [1938] 
3 All E.R. 389. Again, quite apart from the question of desertion, which 
might afford the remedy of dissolution, the marriage might be annulled, not 
on the ground of lack of consent, but on that of wilful refusal to consummate 
the marriage: see Treby v. Treby (1989) 87 L.J.Newsp. 77; and Dredge v. 
Dredge (1947) 63 T.L.R. 118. 

89 See 24 T.L.R. 757, col. 2. 

8t (1908) 24 T.L.R. 756. 

82 (1933) 49 T.L.R. 99; cf. Lindo v. Belisario (1795) 1 Hag.Con. 216; Ussher 
v. Ussher [1912] 2 Ir.R. 445, 49 T.L.R. at p. 100. 

53 (1925) 133 L.T. 830; see also Way v. Way [1949] 2 All E.R. 959, 963. 

31 [1935] E.D.L. 308. At 8314, Gutsche J. said: ' Where sexual intercourse 
follows the marriage ceremony, the plaintiff would be met with an almost 
insuperable obstacle’. See also Rubens v. Rubens (1908) 96 S.C. (Cafe, of 
Good Hope) 617, 619. . 

33 See Cheshire, Private International Law, pp. 435, 448, n. 9. 

56 [1945] 2 All E.R. 690. 
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(c) Mistake as to the effect of a ceremony. 
In this category there are two lines of approach. There àre 
those marriages in which the parties go through what they know 


to be a ceremony of marriage but are under a mistaken impres-. 


sion as to what its legal effects will be. There are those manage 
which the parties do not intend to become effective until some- * 
thing else, usually a religious or other ceremony, has been 
performed. 

Two Scottish cases show how the courts there have wavered 
in decisions on mistake at to the effect of a ceremony. In Lendrum 
v. Chakravarti," a marriage was celebrated in Scotland between 
a Scotswoman and a Hindu domiciled in ‘India’. Both parties 
believed, wrongly it transpired, that the marriage was valid by 
the lew domicilii of the husband. Lord Mackay held that there 
was nq, consensus ad idem, the woman being under an essential 
error induced by the man, though there had been no fraud. The 
wife thought that the marriage would be valid in India, as well'as 
in Scotland. Here ‘the parties differed fatally as to what they 
contracted.’ ° In MacDougall v. Chitnavis,?? Lendrum’s Case was, 
on the point now under discussion, uisa A woman who con- 
sents to a marriage with an ‘ Indian’ whose personal law will not 
recognise that marriage though this is unknown to her at the time 
of the marriage, cannot afterwards complain that she has 
given no consent to the marriage. ‘If two parties, each with 
the requisite capacity, enter into marriage in Scotland,” that can 
only be on the footing that they intend to enter into a marriage 
which confers on the woman the status of a lawful wife. . ; . 
If thé parties seriously intend the marriage, it is, apart from 
questions of capacity, impossible to hold that the marriage is null 
from the absence of consent.’ 

It is submitted that the ratio decidendi of MacDougall v. Chitnavis 
would be accepted in England. This submission is borne out by 
Way v. Way,*! where Hodson J. turned down a submission that 
certain marriages, contracted within the Soviet Union, were 
invalid because the husband celebrated them in the mistaken 
belief (a) that the Soviet administrative practice of granting per- 
mission to wives of foreigners to leave the Soviet Union would 
continue as it had done before the marriages took place; (b) that 
the husbands would be permitted to go and see their wives after 
they had parted from them; (c) that the marriages entered into 
imposed a duty on the spouses to live together. Hodson J. said 
that there was no authority in English law for propositions (a) 


87 [1999] S.L.T. 96: see also Vamovakidis v. Kirkoff (1929) 64 O.L.R. 585 
(Ontario). 7 

ss [1929] S.L.T. at p. 105. 

s2*[1937] S.C. 390, 409. 

90 Or England. 

91 [1949] 2 All E.R. 959. 
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and (b). As for (c), that depended on Soviet law, since English 
daw regognised that the duties imposed on spouses varied accord- 
ing to their respective domiciles, and by section 9 of the Soviet 
Code, no duty to cohabit existed.*? 

The second line of cases under this heading is one in which 
considerations of publie policy inevitably intervene. - A obtains 
a promise of marriage from B on the undertaking that the parties 
will, after a civil ceremony of marriage, go through a religious 
ceremony in addition. For Roman Catholics and Jews, inter 
alia, this undertaking is of paramount importance. It has to be 
remembered also that in countries such as France and Belgium, 
a civil ceremony is the only recognised form of marriage." In 
1847, a Montpelier court held that a refusal by the respondent to 
adhere to a promise, made before the celebration of a civil 
marriage, to go through a religious ceremony, was no ground 
of annulment, though refusal might afford ground fore divorce 
or judicial separation, on the footing of being an ‘injure grave ’.** 
A New York decision would seem to go the other way. In 
Antonelli v. Antonelli? Rosenmann J. found for nullity of such 
a marriage, rejecting a plea that it had been ratified. ‘ Although 
I believe that there was consummation of the marriage, there was 
none after the discovery by the plaintiff that no religious ceremony 
was going to be entered into by the defendant.’ 

In the Northern Irish ease of Gordon v. Gordon,” it seems not 
to have been pleaded that a civil ceremony of marriage could be 
invalidated if a promise to go through a religious ceremony after 
the civil contract was not kept. This petition for annulment was 
founded on the novel assertion that refusal to go through the 
religious ceremony amounted to wilful refusal to consummate the 
marriage, for by Jewish law the parties would not consummate 
the marriage until the religious ceremony had been performed. 
Andrews L.C.J., somewhat regretfully in the circumstances of the 
case, held that the petitioner failed because there was no refusal 
in the sense of a definite decision come to without just excuse. 
In the premises, since, without the religious ceremony, the parties 
will not live together, it would seem best to follow the line of 
Antonelli v. Antonelli in such cases. 

Wilful refusal to consummate a marriage was not a ground of 
annulment by English law until the Matrimonial Causes Act, 1937.** 


92 At pp. 963-64. Overruled on other points sub nom. Kenward v. Kenward 
[1950] 2 All E.R. 297: see at p. 304: also comment on Kenward’s Case in 
this volume of the Modern Law Review. 

93 See Wolff, op. cit., p. 345 ff. 

94 Cangardel, op. cit., p. 37. 

95 Referred to in Coppo v. Coppo (1987) 297 N.Y.S. 744, 753; 163 Misc. 249, 
reported in N.Y.Law Jo., February 16, 1987. 

36 [1948] N.I. 174. "n . 

97 Section 7 (1) (a), now s. 8 (1) (a) of the 1950 Act. See Napier v. Napier [1915] 
P. 65; followed in Barnes v. Barnes (1921) 68 D.L.R. 680 (Saskatchewan). 
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Even now the term is strictly limited. ‘Consummation in its legal 
sense has been defined by Lord Jowitt L.C. for the House qf Lords, 
but his Lordship has also expressed the view that a definition of 
* wilful refusal? was undesirable.’ Y 


MISTAKE OR ERROR AS TO THE PERSON 

The classical statement on this section is to be found in Ayliffe’s 
Parergon Juris Canonici. After stating that matrimony should 
be contracted with absolute freedom and liberty of consent, since 
the parties’ consent is ‘ sufficient alone? to establish a marriage, the 
learned writer considers the kind of errors which, according to the 
canon law, impeach or hinder * a matrimonial consent and renders 
it null and void ab initio’. The first species of error is error per- 
sonae, * as when I have thoughts of marrying Ursula; yet by mistake 
of the ferson I have marry’d Isabella. For an error of this kind is 
not only an impediment to the marriage contract, but it even dis- 
solves the contract itself, through a defect of consent in the person 
contracting. For deceit is oftentimes wont to intervene in this 
case; which ought not to be of any advantage to the person 
deceiving another’. The second species is error of condition; * as 
when I think to marry a free woman, and through a mistake I have 
contracted wedlock with a bondwoman and so vice versa’. Even in 
Ayliffe’s day, as.he acknowledged, this kind of error was obsolete. 
Next comes error fortunae, as when ‘I think to marry a rich wife 
and in truth have contracted a marriage with a poor one’. Such 
an error only annuls a marriage, in Ayliffe’s view, where the posses- 
sion of riches is made a specific condition of the marriage. Lastly, 
there is error of quality, ‘as when a man marries Berta believing 
her to be a chaste virgin, or a noble family and the like, and after- 
wards finds her to be a person deflower’d or of a mean parentage ’. 
According to the common opinion of the ecclesiastics, ‘ matrimony 
celebrated under such kind of error, in point of consent, is deem’d 
to be simply voluntary as to the nature and substance of it, though 
in respect of the accidents "tis not voluntary’. This kind of mar- 
riage is valid. ] 

The law has changed since Ayliffe's day. ^ Ayliffe states that 
error as to the identity of the person whom one marries is a ground 
of annulment. Error of identity is not easy to define, nor is it easy 
to state its limits. In Wilson v. Horn,? a Scots case, a racing 
tipster, the son of a postilion, passed under an assumed name and 


98 See Baxter v., Baxter [1948] A.C. 274 and Horton v. Horton (1948) 64 T.L.R. 
62; cf. Gordon v. Gordon, supra. 

99 At p. 361; cited in Moss v. Moss [1897] P. 263, 271-72; cf. Palles C.B., in 
Ussher v. Ussher [1912] 2 Ir.R. at p. 504. 

1'0n ‘Mistake as to party in the Law of Contract’, see Glanville L. Williams 
[1945] 23 Can.Bar Rev. 271, 380. 

? (1904) 41 S.L.Rep. 312. 
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represented himself to be a landed proprietor in Ireland, with sub- 
Stantiaf means and prospects : he was in fact an absconding bank- 
rupt, A lady with whom he entered into marriage was given a 
decree of annulment on the ground of false and fraudulent mis- 
representations. Another case of so-called error personae is the 
Australian ease, Allardyce v. Mitchell,* where J. M. passed himself 
off as J. G. with whose family the petitioner was acquainted. If 
she had known nothing of the family she would not have consented. 
Sir William Foster Stawell C.J. said: ‘Here, it is not merely a 


' mistake of name, it is actually a mistake of identity’. * There 


was no contract; the parties were not ad idem; there was no con- 
sensus; the two minds were not at the same point’. But when is a 
mistake of name a mistake of identity? A New Zealand judge, 
referring to Stawell C.J.’s judgment, was prepared to say that 
mistake of identity only occurred where the petitioner's tfue con- 
sent was to marry B but she married C who impersonated B.* 

Questions of identity often occur in cases dealing with false 
names: given on marriage by licence or by banns. In R. v. 
Burton-on-Trent,* a marriage by licence was celebrated not in the 
man's real name but in the name which he assumed after desertion 
from the army. Lord Ellenborough stated that the crucial test in 
these cases was whether the name was adopted in order to conceal 
identity from the other party to the marriage, or, as in this case, 
for some other purpose which had nothing to do with the marriage. 
Le Blane J., who agreed that the marriage was valid, summed up’ 
the issue by saying that the marriage was ‘not with a view to 
impose upon a woman whom he married ’.’ 

If a party gives consent ‘to marry the human being to whom 
she was married’, fraud as to status, fortune and prospects does 
not avoid it: this was the New Zealand decision in C. v. C.5 Only 
a mistake as to the persona of the person who takes part in the 
ceremony, as where C impersonates B, justifies annulment. These 
cases present many difficulties : while comparatively easy of solu- 
tion where the mistake is induced by the fraud of one of the parties, 
doubts arise where the error is honest on both sides; this matter 
will be raised again in discussing the ‘ concealed pregnancy * cases. 
But one can be certain that English courts would not follow the 
decision of the French court which annulled the marriage of a 
Frenchwoman to a man who claimed to be Alsatian by birth, but 


5 Was this not rather a case of error fortunae, or perhaps a modern version of 
error conditionis ? . 

* (1869) 6 W.W. & A.'B. (Ins., Ecc. & Mat.) 45 (Australia). 

5 C. v. C. [1949] N.Z.L.R. 356. ; 

$ (1815) 3 M. & S. 587. . 

7 On mistake of identity, see also R. v. Millis, footnote 77, supra. On delusibns 
as to one's own persona, Forster v. Forster (1923) 39 T.L.R. 658. 

3 At p. 358, supra, footnote 5. 
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who was in fact of German origin.) Nor would an English court 
dissent, it is thought, from the obiter dictum in a South eAfrican 
case, where it was said that a marriage could not be annulled on 


the ground that the defendant had fraudulently concealed from the . 


petitioner the fact that he was an apostate from the Jewish faith,!? 
though this would be a border-line issue. 

The classic cases on mistake or error as to the person are not 
those on mistake of identity, but the concealed pregnancy cases, 
cases in which fraud is usually of paramount importance." The 
matter is now dealt with to some extent by statute in English law, 
the Matrimonial Causes Act, 1987, providing that a marriage shall 
be voidable if the respondent at the time of the marriage was 
pregnant by some person other than the petitioner,’? or was suffer- 
ing from venereal disease in a communicable form." Before the 


3 (1919), 45 Clunet 666; 36 South African Law Journal 171: the date of the 
marriage, August 24, 1918, is significant; aliter if France and Germany had 
been friendly Powers? 

10 Rubens v. Rubens (1908) 26 S.C. (Good Hope) 617. (Relief granted on different 

round.) 

n renee decisions on fraud and misrepresentations inducing marriages are 
not without interest. An extensive summary is cited from Coppo v. Coppo 
(1937) 297 N.Y.S. 744, 750-51; 168 Misc, 249; ' Various frauds are recognised 
by the courts as constituting ample grounds for annulling the marriage. In 
Shonfeld.v. Shonfeld, 260 N.Y. 477, 184 N.E. 69, misrepresentation of the 
defendant as to financial responsibility; Robert v. Robert, 87 Misc. 629, 150 
N.Y.S. 366, failure to keep promise to go into hotel business after marriage; 
Di Lorenzo v. Di Lorenzo, 174 N.Y. 467, 67 N.E. 68, 68 L.R.A, 92, 95 
Am.St.Rep. 609, as to parenthood of child born shortly before the marriage. 
Domschke v. Domschke, 188 App.Div. 454, 192 N.Y.S. 892, chastity of wife 
before marriage; Blank v. Blank, 107 N.Y. 91, 13 N.E. 615, representation 
that wife was a widow when actually she was a divorcee; Fontana v. Fontana, 
77 Misc. 28, 186 N.Y.S. 220, chastity of defendant wife; Libman v. Libman, 
102 Misc. 443, 169 N.Y.S. 900, chastity of defendant husband; Svenson v. 
Svenson, 178 N.Y. 54, 70 N.E. 120, venereal disease of husband prior to 
marriage, but cured at the time of marriage; Gordon v. Gordon, 225 App.Div. 
822, 282 N.Y.S. 541, misrepresentations as to fact of defendant's pregnancy by 
plaintiff; Weill v. Weill, 104 Misc. 661, 172 N.Y.S. 589, previous marriage 
of defendant husband and annulment thereof not disclosed to plaintiff. The 
following misrepresentations and concealmente have been held to be sufficient 
to grant annulments of marriages: Of the fact that defendant was a thief, 
Keyes v. Keyes, 6 Misc. 855, 26 N.Y.S. 910; the defendant a gambler, 


King v. Brewer, 8 Misc. 587, 26 N.Y.S. 1114; misrepresentations of citizen-' 


ship, Truiano v. Truiano, 121 Misc. 685, 201 N.¥.S. 573; drug addict, 
O'Connell v. O'Connell, 201 App.Div. 338, 194 N.Y.S. 265; threats inducing 
marriage, Fratello v. Fratello, 118 Misc. 584, 193 N.Y.S. 865; the defendant 
a consumptive, Sobol v. Sobol, 88 Misc. 277, 150 N.Y.S. 248; concealment of 
fact of defendant's epilepsy, Lapides v. Lapides, 224 App.Div. 257, 229 N.Y.S. 
154; no intention of living with plaintiff, Moore v. Moore, 94 Misc. 870, 157 
N.Y.S. 819.’ In some of these cases English courts would not have granted 
decrees. Of. Mitford. v. Mitford [1923] P. 180. In Quebec, neither fraud nor 
érror as to the qualities of a person ground annulment: X v. Z [1947] Que.S.C. 
480 (respondent suffered from venereal disease at time of marriage and had 
been sentenced as a public prostitute : she posed as honourable and respectable : 
action dismissed): this case seems to be at variance with. D. v. J. [1947] 
Que.S.C. 148 (ex-convict marries under assumed name, decree given) and N. v. 
E, [1945] Que.S.C. 109 (concealment of incurable disease, chronic psoriasis). 

12,8. 7 (1) (d), now s. 8 (1) (d) of the 1950 Act; for proviso thereto, see supra, 
where Chaplin v. Chaplin [1949] P. 72 is discussed. 

18 Qf. Smith v. Smith [1948] P. 77; and: Liff v. Liff [1948] W. N. 128, where 


blood tests were admitted. Communication of a venereal disease is cruelty,, 


e 
e - 


Jaw. 1951 CONSENT OF PARTIES TO MARRIAGE 21 


statutory provision which applies to concealed pregnancy per alium, 
nt 


was established !* that concealed pregnancy or loss of virginity 


was not the type of fraud ‘ which renders the mind of one of the 
parties not a truly consenting mind’. Loss of virginity still comes 
* within this dictum. The 1937 section does not apply in terms to 
* the cases where a woman induces a man to marry her by fraudu- 
lently, or honestly but mistakenly, telling him that she is pregnant 
by him. A distinction might be drawn, in the first instance, 
between cases where the parties have had sexual intercourse before 
marriage, and other cases : where there has been intercourse before 
marriage, the man marries in part reliance on his own conduct, 
regardless of the fraud or honesty of the woman. Where there 


has been no pre-marriage intercourse, the circumstances would 


seem in the one case to fall into a category already dealt with, that 
of duress combined with fraud 1°; but where the woman's belief is 
honest but mistaken, there would seem to be no ground of relief 
for the man, for her pressure was ‘ properly’ brought on the man. 
It is difficult to draw a similar distinction in the case of a man 
who marries a woman who says that she is pregnant by another 
man, the object of the marriage being partly to conceal a scandal 
‘and partly to give the child an apparent lawful wedlock. If the 
woman is honestly mistaken, the man would have no remedy, but 


if 


she is fraudulent, the facts would not be likely to fall within 


the category of duress combined with fraud: perhaps in such a 
case also the man is partly the author of his own wrong, though it 


1 


i 


15 
16 


Browning v. Browning [1911] P. 161; cf. Chesnutt v. Chesnutt (1854) 1 
Sp.Ecc. & Ad. 196: it is also evidence of adultery, Gleen v. Gleen (1900) 
17 T.L.R. 62; Anthony v. Anthony (1919) 35 T.L.R. 559; Steed v. Steed 
(1927) Tl S. J. 891; contra Glikstin v. Glikstin (1917) 83 T.L.R. 908. 

Moss v. Moss [1897] P. 268. Followed in A. v. B. [1906] 8 W.L.R. 118 
(Manitoba). See also Horak v. Horak (1860) 3 Searle 389 (Cape of Good 
Hope), where a marriage was declared void on the ground of previous stuprum 
and pregnancy unknown to the husband: Bell J. suggested that such a 
marriage could be condoned by co-habitation after knowledge, also that the 
decision might have been different had the wife not had knowledge at the time 
of the marriage, as she in fact had, of the pregnancy, pp. 399-93: cf. Molton v. 
Camroux (1849) 4 Ex. 17, 19-20; Ellis v. Bowman (1851) 17 L.T. (o.s.) 10, 11. 


‘The Scottish authority is Lang v. Lang [1921] S.C. 44: see footnote 40, infra. 


It is to be observed that in Horak v. Horak, Hodges C.J. drew a distinction 
between immorality and pregnancy prior to marriage. Compare Griffith v. 
Griffith [1944] 1 Ir.R. 36, with Mason v. Mason (1994) 961 S.W. 40, 42; 164 
Ark. 59: in the Arkansas Case, it was held that false representations of 
pregnancy were no ground of annulment where the parties had had sexual 
intercourse before marriage. The man marries in part reliance ‘upon the 
knowledge of his guilty conduct. He does not assume unknown liabilities 
and conditions, as in the case where a man marries a woman whom he 
believes is chaste, when in fact she is concealing the fact that she is pregnant 
by another. . . .' See also M'Innes v. More (1758) 8 Craig. & St. 40, cited 


in Dalrymple v. Dalrymple (1811) 2 Hag.Con. 54, at p. 101; and X v. Z 


[1947] Que.S.C. 480, referred to in footnote 11, supra. 

See the Arkansas case, Mason v. Mason, footnote 14, supra. 
See especially the South African case, Smith v. Smith, and the Kentucky 
case, Shepherd v. Shepherd, discussed above. 
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might seem equitable, in this case at any rate, to consider fraud 
as a separate ground of annulment.'* . AE 


ESTOPPEL, VALIDATION AND RATIFICATION . 


Assuming that a marriage is defective for the reasons discussed, 
(a) to what extent can a party responsible for that defect put the 
marriage in issue and * take advantage of his own wrong’, and how 
far is the law of estoppel relevant : (b) to what extent can such a 
marriage be ‘ validated? or ‘ ratified ’ by the parties to it. 

Where the marriage in question is voidable, these-two problems 
may be considered together. The usual ground is impotence, and 
‘there appears to be no reason to doubt that the right of the 
impotent spouse to sue, whatever were its origins and limits, was 
accepted in this country’, subject to two exceptions; ‘ first, 
where the petitioner himself being aware of his own impotence, 
had knowingly deceived the other spouse into contracting the 
marriage; and, secondly, where one entered into matrimony with 
a spouse whom he knew at the time to ke impotent ’.’* The under- 
lying principle of the so-called doctrine of sincerity in nullity suits 
on voidable marriages is the existence-of ‘ facts and circumstances 
proved which so plainly imply, on the part of a complaining spouse, 
a recognition of the existence and validity of the marriage as 
to render it most inequitable and contrary to public policy that 
he or she should be permitted to go on to’ challenge it with effect ?.?* 
This is the basis of old-age marriages, of the tanquam soror 
doctrine. "Thé same principle, at the bottom of which is know- 
ledge of the facts complained of at the relevant time, applies to 
all voidable marriages, though the statutory version of the sincerity 
doctrine, as seen,?? is not read equitably. 

Where the marriage in question is void, it would seem at first 
sight that it can never be possessed of any legal consequences : 
what is void is void ipso jure et ab initio without need of declara- 
tion to that effect by a court of law”: quod ab initio non valet in 


17 The present writer considers fraud to be a species of the genus mistake « 
cf. Roman-Dutch law, where ‘the general rule’ is ‘that a marriage cannot 
be sct aside on the ground of fraud’, Venter v. Venter (1949) S.A.L.R, 128, 
131-82 (Witwatersrand), Voet 24.9.10, and where Roman-Dutch and English 
principles coincided on many important issues. i 

Harthan v. Harthan [1949] P. 115, 129; [1948] 2 All E.R. 639, 644, C.A., per 

. Lord Merriman, P. Cf. Venter v. Venter [1949] S.A.L.R. 128 

(Witwatersrand). . 

19 Lord Watson, G. v. M. (1885) 10 A.C. 171, 197-98; also E. v. E. [1991] 
P. 399. Nash v. Nash [1940] P. 60, Clifford v. Clifford [1948] 1 All E.R. 
398, Harthan v. Harthan, supra, Baxter v. Baxter [1948] A.C. 274, 289. 
Cf. Punter v. Punter [1946] 2 D.L.R. 358, 357 (Canada), M.L. v. ELL. 
[1981] &.C. 477 (Scotland). 

20 Supra. On tanquam soror doctrines, see Brown v. Brown (1898) 1 Hag.Ecc. 
598, 594. 

21 See. for example, Tindal C.J. in Allen v. Wood (1834) 1 Bing.N.C. 8, 11-12: 
*Lord Cranworth in Brook v. Brook (1861) 9 H.L.C. 198, 999-93; Lord 
Pac then M.R., in De Reneville v. De Reneville [1948] 1 All E.R. 56 
60, C.A. f , 
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tractu temporis non convalescet.*? What effect must be given to 
thé doctrine of knowledge, of sincerity, in such cases? In Andrews 
v. Ross? a marriage was void for affinity, both parties knowing 
of the’ impediment at the time of the marriage. Butt J. said that 
*while in other courts the petitioner ‘ would not be allowed to get 
erid of any obligation she had entered into with her eyes open... 
the ecclesiastical courts have applied a different rule; . . . the 
principles prevailing in regard to the.contract of marriage differ 
from those prevailing in all other contracts known to the law’. 
To the same effect is Miles v. Chiltern, where A, knowing that 
B’s first husband was still alive, purported to marry B. In spite 
of A's deception and fraud, Dr. Lushington granted a decree of 
annulment of marriage. In Turner v. Meyers,” the principle was 
stated that a certified lunatie, on recovering his senses, may come 
forward to maintain his own past incapacity at the time of mar- 
riage: the degree of proof required was stronger than iw other 
circumstances. 

Shelford,?* on the authority of Mrs. Ash’s Case,” wrote : * There 
is authority for the proposition that a marriage by a non compos, 
when of unsound mind, is rendered valid by consummation during 
a lucid interval’. As Lord O'Brien said in another case, *. . . 
How could the marriage be validated if it was altogether void? 
Such a proposition, it was contended, would find no support from 


2 See Fenton v. Livingstone (1859) 3 Macq.Scot.R. 497, 555, H.L.(Scot.). 

3 (1884) 14 P.D. 15. Cf. Grant v. Giannetti [1013] P. 137, delay not material 
in making absolute decree nisi on marriage void for bigamy. 

24 (1849) 1 Rob. 684. Even in the case of a void marriage, ' . . . the party 
proceeding, who is asking the court to pronounce the second marriage null, 
is of necessity bound to admit and plead the fact of that second marriage’, 
p. 688. 

25 (1808) 1 Hag.Con. 414, 418: see Shelford on Lunacy, p. 1578. 

26 On Marriage (2nd ed., 1841), p. 197: the same doctrine is stated in F. 
Walton's 4 Handbook of Husband and Wife according to the Law of Scot- 
land (1893), p. 8, where Johnston v. Brown (1823) 2 Shaw & Dun. 495, is cited 
in support, but does not aid the contention. Wood Renton, Lunacy (1897). 
p. 18, says that by Lord Stowell's time consummation in a lucid interval 
no longer validated a marriage, the consensual idea being predominant. 

27 (1702) Finch P.C. 708, Freeman C.C. 259, 1 Eq.Cas.Abr. 278. A marriage 

of a lunatic consummated in a lucid interval and so ‘made good’ is com- 

pared with ‘the marriage of an infant before the age of discretion (which) 
may be made good by a subsequent assent’. But this example is unsatisfac- 
tory. There could in theory be no marriage if the parties were under the age 
of rational consent, fixed at seven, and later at 14 for boys and 12 for girls. 

If the parties were incapable of consummation there was no marriage. Yet 

Coke would give dower regardless of the late husband’s age at marriage, 

‘albeit he were but four yeares old’. Co.Litt. 38a. A- marriage originally 

non-existent because under the age of discretion, could be validated by co- 

habitation and consummation at ‘full age’, Corbet's Case, 7 Co.Rep. 44a. 

So, as pointed out in Ash’s Case, a marriage originally void was turned into 

a valid marriage: what was void was treated as voidable. Cf. Selby v. Selby 

(1771), cited by Poynter, Marriage and Divorce (1824) p. 68, n. (s): & marriage 

was absolutely void for lack of consent. under the Marriage Act, 1758, 26 

Geo. 2, c. 38, s. 11. Held, consent given after the ceremony validated a 

marriage contracted without it: see contra, Lawless v. Chamberlain (1880) 

18 See ee: 809 (Ontario), Sullivan v. Sullivan (1818) 2 Hag.Con, at 

p. 241. . . 
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* reason ". I am afraid there are many things lying at the root, 
at the foundation, of the Christian religion, mysteries of fa&th, for 
an elucidation of which we should appeal to ** reason ” in vain *.^* 
Following on from this statement, one may refer to the 'cases 
where a petitioner has found that a void marriage has had the effect 
of being considered a valid marriage. - 

In Wilkins v., Wilkins," a wife petitioned for judicial 
separation on the ground of adultery. The husband replied that 
at the time of their ‘marriage’, his wife was married to X who 
was then still living. The jury did not believe him, and the wife 


obtained her decree. Thirty years later X re-appeared. The 


‘husband ’ thereupon petitioned for a decree of nullity of marriage. 
Gorell Barnes J. dismissed the petition on the ground that while 
the decree of judicial separation subsisted, the second husband 
was estopped from pleading the invalidity of his marriage.^" 

In Walier v. Valier, Lord Merrivale held that there was no 
valid marriage in existence because the petitioner did not know 
that he was taking part in a marriage ceremony. Further, there 
had been no “ratification’ by subsequent conduct. A similar 
suggestion appears in Ellis v. Bowman,” a case of a non-certified 
lunatic:in a lucid interval. The lunatic was certified one year after 
the marriage and declared to have been insane for the past twenty 
years. One of the points argued, and left for the jury, was whether 
the marriage had been ‘acquiesced’ in.** Woodland v. 
Woodland ** is similar to Wilkins v. Wilkins. In Woodland the 
woman’s petition for restitution of conjugal rights was not con- 
tested. Later the husband brought a nullity suit on the ground 
that his wife’s marriage to him was bigamous. It was held that 
the basis of the status of the parties was conclusively established 
inter partes, and that even a petition based on bigamy did not 
afford an exception to the general rule of estoppel in these cases.** 

Neither Wilkins nor Woodland was cited in the cases of Square 
v. Square and Cowan v. Cowan,** two inter-related petitions. H 
and W married by declaration in Scotland. W then ‘ remarried ’. 


28 Ussher v. Ussher [1919] 2 Ir.R. 445, 480. In this case no ‘ validation ' of 
the marriage was in fact attempted. 

29 [1896] P. 108. ; : . 

9 The ‘husband’ had the decree of judicial separation set aside and then 
obtained a nullity decree. 

31 (1925) 133 L.T. 830, 832. As stated above, ‘ratification’ suggests the 
voidable marriage; ‘validation’ indicates the void. 


' 32 (1851) 17 L.T. (o.s.) 10. Cf. Molton v. Camrous (1849) 4 Ex. 17, 19-20, . 


where there is a suggestion, admittedly not supported by the cases, that 
knowledge at the time of the marriage of the other party's unsoundness of 
mind would prevent the martiage being considered void (this being analagous 
to the rule in commercial cases). 

33 At p. 11. Leggat v. O'Brien, Mil.lrish Eccl.Cas. 397 is cited in support. 

31 [1928] P. 169. 

35 Both, Wilkins and Woodland were followed in the Ontario case, Thompson v. 
Crawford [1982] 9 D.L.R. 466 (Ontario) See H. L. Cartwright, Law of 
Divorce in Canada (2nd. ed., 1945) 57—9. : : 

36 [1935] P. 190. 


[ 
Jax. 1951 CONSENT OF PARTIES TO MARRIAGE 25 


H thereupon brought a divorce petition. The wife successfully 
deniedethe existence of the first marriage, her second spouse 
supporting this contention. Later this second husband brought 
a petition for nullity on the basis of his wife's bigamy. It was 
held that the second husband was not estopped from alleging the 
validity of the first marriage, for his previous denial of its sound- 
ness was not made in order to mislead the woman, her knowledge 
of the facts being better than his own. The denial was made for 
* a common purpose’ upon the woman’s initiative. ‘If two people 
with the same source of information assert the same truth, or 
agree to assert the same falsehood at the same time, I cannot see 
how either can be estopped as against the other from asserting 
differently at a later time. When, as in this case, the party claim- 
ing the benefit of the estoppel had in fact. better information 
than the other party the case would seem to be a fortiori.’ ** 
The second marriage was null and void. The womap’s first 
husband having in the meantime married again, his second marriage 
was also declared null and void. 

The American cases reflect, though to a lesser degree, the 
English difficulties with estoppel and void marriages. It was held 
in Michigan that where parties engage upon a contract of marriage 
void for bigamy, this being then unbeknown to one or both of 
them, uninterrupted cohabitation after removal of the impediment 
produces a valid common law marriage, even though the fact 
of removal is not known to either party : there was thus a valid 
marriage by ‘accident’. The majority of American cases, in 
which the problem has been squarely faced, are completely against 
according any support to the idea of marriages by estoppel." 
‘There can be no such thing as estoppel to bring about the validity 
of the marriage if it is denied in its inception.’ *° 


37 At p. 126. It is to be observed, as counsel for the petitioner indicated. 
that the question of whether there can be a marriage by estoppel did not 
arise in the case, for no estoppel was found to lie: at pp. 128-24. 

38 Jones v. General Motors (1945) 17 N.W. 2d. 770, 310, Mich. 605. 

39 Williams v. The State (1870) 44 Ala. 24, 26-7: ' co-habitation, of itself, would 

not render a void marriage valid'. Schein v. Schein (1088) 8 N.Y.S. 9d. 463, 

169 Misc. 608, an exactly opposite decision to Woodland, Collins J. refusing to 

allow a-valid marriage to derive from an estoppel, even where the defendant 

profits from his own wrong, pp. 464-65. So, too, Toler v. Oakwood (1989) 

4 S.E. 2d. 364, 173 Va. 425 (Virginia), a marriage void for bigamy by statute 

cannot be ratified; and Kroner v. Kroner (1940) 23 N.Y.S. 9d. 670, 673, a void 

marriage cannot be acquiesced in by an individual, And see next footnote. 

People v. Kay (1981) 252 N.Y.S. 518, 141 Misc. 574. Also McCullen v. 

McCullen (1914) 147 N.Y.S. 1069, 162 App.Div. 699: Laughlin J. said at 

p. 1071: ‘... where a marriage is void, although the Legislature has 

authorised the court in the interests of the public to enter a formal decree 

declaring it void, it is void without any decree of the court, and forms no 
obstacle to the right of either party to marry again’. (With this may be com- 

pared the statement in De Reneville v. De Reneville [1948] P. 100, 110-11, 

[1048] 1 All E.R. 56, 60, C.A., to the same effect.) In the case of a void 

marriage, said the learned judge (and in New York law this was only possible 

in petitions based on bigamy, all other defects making marriages void&ble; 

a salutary system, it would seem), ‘there has been no attempt on the part 

of the Legislature to validate it for any period'. See the Scottish case, 
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The concept of the validation of void marriages is most 


unsatisfactory, though it has received powerful supporté? Ine 
any event, a distinction should be drawn between marriages void 
for bigamy and those void on other grounds. "The ratio decidendi 


of 


the Woodland and Wilkins Cases permits a party to be validly 


married to two persons at once: it does not help to say that the 
estoppel only operates inter partes, for from the point of view of 
the spouses that is usually the only relevant consideration. On 
the other hand, there is something to be said for the hardship 


of 
of. 


cases where parties living together as man and wife (one or both 
whom might be dead when the marriage is attacked) are 


declared not to have been married at all because of some defect 
in formalities : but to give weight to hardship in these circumstances 
would amount to the conversion of void into voidable marriages. 
At best one could justify such a metamorphosis when there was 
some innocent error as to formalities. It is difficult to see how, 
without statutory intervention, there can be accepted a principle 
whereby an individual may convert a void into a valid marriage. 
From this point of view, Miles v. Chiltern must be preferred to 
Woodland v. Woodland and Wilkins v. Wilkins, A void marriage 


is 
to 


41 
42 


always void; and no decree of any court is necessary in order 
establish that fact.!* 
JosEPH JACKSON.* 


Alexander v. Alexander [1920] S.C. 827; 57 Sc.L.T. 423; 1 S.L. T. 307, where 
a marriage defective for fraud was ' adopted’; it was later held that the facts 
of such a case did not amount to fraud, Lang v. Lang [1921] S.C. 44. But 
the point of interest here is that the courts of Scotland do not profess to know 
the voidable marriage concept: see, e.g., Lendrum v. Chakravrati [1929] 


'S.L.T. 96, 99-100, per Lord Mackay; Lang v. Lang [1991] S.C. 44, 55, per 


Lord Scott Dickson, Lord Justice-Clerk. It would follow, therefore, that it was 
a void marriage that was ‘adopted’ in Lang. 7 
Sir Frederick Pollock (1887) 8 L.Q.R. 252-53. 
See De Reneville v. De Reneville, previous footnote, and American cases 
there cited. : 

* Mr. Joseph Jackson, M.A., LL.B.(cantab), rr.M.(lond.), is a practising 
barrister. 
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TAKING AND THE ACQUISITION OF 
POSSESSION IN LARCENY 


Tue defects in the law of larceny, to which the statutory 
requirement that the prosecution must prove the existence of a 
felonious intent at the time of the taking has given rise, are well 
known. Mr. Cross has lately re-examined ? the inadequacies of this 
branch of the law in the light of the recent decision of a Divisional 
Court in Ruse v. Read.? In his discussion of this case and of its 
implications in the doctrine of possession, there is an underlying 
assumption that ‘taking’ in larceny is virtually equivalent to 
the acquisition of possession. Most of the great wealth of litera- 
ture on this topic is geared to the same. assumption.* Ample 
authority to support it is to be found in pre-1916 cases. There 
is some evidence in the Law Reports that it has survived the 
Larceny Act of that year. It is submitted, however, that its 
validity should now be open to question; and further, that by 
its rejection, the unfortunate consequences of the need for a 
simultaneous taking and animus furandi can be mitigated. 

Only once has the Court of Criminal Appeal given a relatively 
unequivocal interpretation of the word ‘take’ in section 1 of 
the Larceny Act, 1916. In R. v. Hudson? Charles J. delivering 
the judgment of that court cites with approval the words of 
Coleridge C.J. in E. v. Ashwell * ‘in good sense it seems to me he 
did not take until he knew what he had got’. This is a clear 
principle—the taking is not completed until the taker not only 
. possesses but also has some knowledge of the nature of the object 
which he possesses. A fortiori it would seem clear that taking is not 
completed until the taker knows that he possesses the particular 
object concerned. The distinction between the fact situation in R. 
v. Riley? and that in R. v. Ashwell (i.e., the distinction between 
knowledge of the identity of the object and knowledge if its major 
attributes) is perhaps theoretically valid, but in practice it may be 
difficult to draw, and is certainly not crucial. In R. v. Ashwell 
Coleridge C.J. described the circumstances in R. v. Riley as 
‘hardly different? from those in the case before him. In R. v. 
Ashwell the accused knew that he had a particular coin but he 
was unaware of one of its major attributes (its value). In R. v. 
Riley the jury found ‘that at the time of leaving the field the 


M.L.R., Vol. 12, p. 228. 

[1949] 1 K.B. 377. 

[1948] K.B. 458 ah p. 462. 

(1885) 16 Q.B.D. 190 at p. 

- (1858) Dears.C.C. 149; 22 TIMO. 48; 6 Cox C.C. 89; 20 L.T. Vox) ) 298; 
17 Jur. 189; 17 J.P. 69. 
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prisoner did not know that the lamb was in his flock . . 
This finding might be phrased that Riley did not know What he 
possessed that particular lamb: or it might be phrased that Riley 
knew that he had the. flock but was unaware of one of its major 
attributes (the number of beasts comprised therein). Again,. in 
R. v. Hudson the accused knew that he possessed the whole 
package including its contents although he did not know the nature 


of the contents. On the other hand he did not know that he : 


possessed a particular cheque. 

It is clear that the decision in E. v. Hudson is new authority 
for the proposition that taking for the purposes of the law of 
larceny involves a ‘positive mental element. The nature of this 
mental element is also tolerably clear. It can be expressed in 
a form readily understandable by a jury, namely, knowledge that 
& partieular object is possessed plus knowledge of its major 
attributes. It follows from this, and it is submitted it is implicit 
in the decision in-R. v. Hudson, that taking for the purposes of 
the law of larceny, or at least for the post 1916 law of larceny, 
involves something more than the acquisition of possession. The 
form which earlier judicial emphasis on the need for a positive 
mental element in taking assumed, was the proposition that 
possession was not acquired by a thief unless and until such element 
was present. Cave J., for instance, said in R. v. Ashwell : ‘In my 
judgment a man eannot be presumed to assent to the possession 
of a chattel; actual consent must be shown. Now a man does 
not consent to that of which he is wholly ignorant . . .’.7 This 
view of the mental element requisite for the acquisition of posses- 
sion is, as it stands, hardly compatible with the decision in Hibbert 
v. McKiernan where the court held that a golf club possessed golf 
balls, of the existence of which it was unaware.” Reconciliation 
is possible if a distinction is made between the requisites of acquisi- 
tion of a possession which is sufficient to be the object of larcenous 


violation, and the requisites of acquisition of possession, which ' 


acquisition itself constitutes the larcenous violation. The validity 
of this differentiation is obscured by terminological ambiguity. 
Cave J.’s dictum is unexceptionable if it means simply that the 
acquisitive act in larceny is not complete without the mental 
element he describes. He is however misleading when he describes 
this acquisitive act as the acquisition of possession rather than as 
taking. But the error is one of mere terminology; it is an error 
which would be less patent before 1916 than at the present day; 


$ (1858) Dears.C.C. at p. 151. 

7 16 Q.B.D. 190, at p. 203. 

8 [1948] 2 K.B. 142; see, too, London & County Banking Co., Ltd. v. London 
de River Plate Bank, Ltd. (1888) 21 Q.B.D. 535, esp. Lindsay L.J. at pp 
541-2 : see, too, the Button ' B' Pennies Case: The Solicitor, Vol. 14, No. 8, 
p. 50. 
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and it is an error into which the Court of Criminal Appeal (although 
'approvtng Cave J.’s words) does not itself fall in R. v. Hudson. 

What is important is that the Court of Criminal Appeal has 
reaffirmed that the acquisitive act in ldrceny is complete only when 
supplemented by a positive mental element, of a kind which is 
in fact not necessary in other cases of acquiring possession. To 
persist in identifying the acquisitive act in larceny with the mere 
acquisition of possession, is therefore, either incorrect, or both 
misleading and detrimental to the conceptual unity of common law 
possession. Clarity demands that a difference in substance should 
be reflected in terminological divorce. The use of the word ‘ take ’ 
by the legislature and by the Court of Criminal Appeal facilitates 
‘this. The acquisitive act in larceny then becomes a ‘taking’, 
with which the acquisition of possession is not co-extensive, but 
of which it is a necessary constituent. The acquisition of ppssession 
may . itself include some mental element—the so-called animus 
possidendi. But there is a further mental element which is a 
separate and essential element of a larcenous taking,—knowledge 
that you possess and knowledge of the major attributes of what 
you possess. Taking is completed when the accused has possession 
and has this knowledge. Possession is usually continuing, but 
taking is always instantaneous. The time of the taking is the time 
of the completion of the taking. It is at that moment, not it is 
submitted necessarily at the moment of the acquisition of posses- 
sion, that the accused must have the animus furandi for * At that 
moment, for the first time, he was in a position—in which he had 
not been before—to form an intent ?.? 

This interpretation of the word ‘take’ need not run counter 
to the provisions of section 1 (2) (i) of the Larceny Act, 1916. 
That sub-section provides : 

€ the expression “‘ takes " includes obtaining the possession— 

(a) by any trick ; 

(b) by intimidation ; 

(c) under a mistake . . .; 

(d) by finding . . .;? 
The meaning of this sub-section may be regarded as being simply 
that the acquisition of possession which is always an essential 
ingredient of taking, may be affected inter alia by a trick, 
intimidation, mistake or finding. 

The rejection of the view that taking and acquisition of 
possession are identical and therefore necessarily simultaneous 
happenings, enables us to avoid the various difficulties which are 
respectively inherent in the judgments of Pollock C.B. and Parke B. 
in ER. v. Riley. The dubious historical basis and curious con- 
temporary implications of the latter’s reasoning in that case have 


9 Per Charles J. in R. v. Hudson, supra, at p. 462. 
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been pointed out too many times to require repetition.? The 
Chief Baron’s alternative grounds for his decision are based on thè 
hypothesis that Riley did not begin to possess the thirtieth lamb 
until it was pointed out to him. This might, as counsel for*Riley 
pointed out, involve holding that while the lamb was being driven 
along the road it was in possession of nobody. In view of the 
decision in Hibbert v. McKiernan?! it is questionable whether a 
court would today be disposed to accept this view, at least in 
a criminal case. To hold that Riley began to possess the lamb 
when he drove it away, but that he did not take it until he knew 
that he possessed and he knew what he possessed, would avoid 
all these difficulties and at the same time would preserve what. in 
this type of case is generally regarded as a desirable conviction. 

Even Baron Martin's hypothetieal prisoner who *takes an 
article, —an umbrella for instance,— by mistake, and three or four 
days af&erwards discovers who the owner is, by the name which 
is upon it, and yet resolves to keep it as his own property ?" 
could, on this view of taking, be convicted of larceny, assuming 
that his decision to steal the umbrella coincided with his discovery 
of one of its major attributes, namely the fact that it was not his 
property. In R. v. Riley Pollock C.B. takes the same view in a 
very similar case : * Suppose a traveller at an inn in packing up 
six pieces of anything packed up a seventh with it by mistake in 
his portmanteau. He does not find out the mistake till he goes 
to a distance, and then converts it to his own use. When does he 
take it? Surely when he discovers his mistake and resolves to 
appropriate it to himself animo furandi’.1* The difference between 
these two cases is the same as the difference between the fact 
situation in R. v. Ashwell and that in E. v. Riley,—a difference 
which, it has already been submitted, is in the present context 
without significance. : 

That in Ruse v. Read the same approach would DEG not 
have led to a conviction is due to the findings of the magistrates, 
(1) that on the night of June 30th the accused?was too drunk to 
form the animus furandi, but apparently (2) that he was not so 
drunk that he did not know that he possessed a particular bicycle 
which was not his. If the first of these findings was wrong, there 
would have been no difficulty. If it was right, one may perhaps 
query the second finding. If the magistrates had given due regard 
to the fact that a positive mental element must exist in every 
taking they might have found otherwise on this second point: 
in which case there would again have been no difficulty. 

The case of Ruse v. Read is unsatisfactory for other reasons : 


10 See especially Turner: Modern Approach to Criminal Law, p. 374. Also 
Lord Coleridge C.J. in R. v. Ashwell (1885) 16 Q.B.D. 190 at p. 226. 

11 R1948] 2 K.B. 142. 

12 R. v. Preston (1851) 2 Den. 359: contrast Cross 12 M.L.R. at p. 289. 

13 I Dears.O.C. at p. 153. 
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(1) The Divisional Court accepts the reasoning of Parke B. 
in R. w. Riley. An extract from the judgment of Pollock C.B. 
as reported by Dearsly is cited as evidence of his agreement with 
Parke B.’s views. The Chief Baron’s acknowledgment of the 
possibility that there was no taking at the time that Riley drove 
the lamb out of the field is deliberately suppressed. A few dots 
signify this omission in the otherwise verbatim quotation from 
Dearsly’s Report. In point of fact not only did he interrupt 
counsel to say ‘ My difficulty is to see that there was any taking 
at all when the sheep left the field?,!5 but in his judgment as 
reported in the Law Journal Reports, Cox's Criminal Law Cases, 
the Law Times Reports and the Justice of the Peace Report, this 
contention forms the basis of one of two alternative ratios. ‘I am 
not desirous of calling in aid the technicality of continuing trespass ; 
and I think this case may be decided upon the ground either that 
there was no taking at all by the prisoner in the first ihstance, 
or a wrongful taking, and in either case, as soon as he appro- 
priates the property, the evidence of felony is complete.’ 1° More- 
over, although as the Divisional Court points out, the affirmation 
of Riley’s conviction by the Court of Crown Cases Reserved was 
unanimous, there is no evidence that this unanimity extended to 
the reasoning of the judges. Pollock C.B. only agrees with Parke B. 
in an alternative ratio. The reasoning of  Talfourd and 
Crompton JJ. is unreported. An interjection by Williams J. does 
suggest that he agreed with Parke. B.!7 

(2) The citation with approval of R. v. Hudson is inconsistent 
with the Court's reliance upon the judgment of Parke B. in R. v. 
Riley. 

(8) It is unfortunate that a Divisional Court!* when called 
upon to interpret a modern statute should see fit to rely on a case 
decided over half a century before the passing of the statute con- 
cerned,. and itself based on reasoning which at best must be 


14 [1949] 1 K.B. at p. 388; see 1 Dears.C.C. at p. 158. 

15 99 L.J.M.C. 48. 

16 6 Cox C.C. at p. 92. 

17 6 Cox C.C. at p. 91. 

18 In R. v. Matthews [1950] 1 All E.R. 187; (1950) 84 Cr.App.R. 55, Lord 
Goddard C.J. has placed the stamp of the approval of the Court of Criminal 
Appeal itself on the decision in Ruse v. Read.- Matthews received certain 
stolen goods knowing them to have been stolen but intending to hand them 
over to the police. Later he decided to appropriate them, and did so. He 
was convicted of receiving stolen goods. The Court of Criminal Appeal quashed 
the conviction because there was no intention to appropriate at the time of 
the receipt of the goods. The Lord Chief Justice’s approving reference to 
Ruse v. Read is obiter in a double degree. R. v. Matthews is a case of 
receiving, Ruse v. Read was a case of larceny. In R. v. Matthews the 
receipt was treated as non-trespassary, in Ruse v. Read the origina] taking 
was a trespass. . 

Lord Goddard makes it clear that even if the original taking had been 
a trespass, an indictment for receiving would not lie. The mystery of Baron 
Parke's invention deepens, a trespass continues for one purpose but not for 
another. 
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regarded as somewhat equivocal. This is particularly so: when 
it is accompanied by an almost glancing ‘ approval? of,a post- 
statute decision of the Court of Criminal Appeal,—an approval 
which, it is submitted, is inconsistent with the particular view of 
the earlier case upon which the Court relies. . 

It is perhaps arguable, and certainly to be hoped, that the, 
decision in Ruse v. Read will not be erected into a barrier against 
the development of this part of the law of larceny along the lines 
suggested above ;—a development which will, it is submitted, lead 
to the most desirable result that is compatible with the statutory 
requirement that the animus furandi must exist at the time of the 
taking. , . 

If the interpretation of the word ‘take’ suggested in this note 
is accepted, and the term is no longer regarded as meaning merely 
the acquisition of possession, a further and more drastic rationalisa- 
tion of the relationship between larceny and possession becomes 
tempting. The necessity of proving a mental element in addition 
to proof of the acquisition of possession, makes proof of the mental 
element necessary for the acquisition of possession otiose. Substan- 
tially ‘taking’ means the acquisition of the corpus of possession 
plus the independent mental element described above. Proof of 
an animus possidendi—the mental element in possession, is a 
gratuitous complication. The value of retaining the acquisition of 
possession even as one ingredient of larcenous taking may therefore 
be doubted. But the history of the law of larceny, the general 
tenor of the Larceny Act and in particular the words of section 1 (2) 
seem to prohibit this further simplification. : 

P. B. CanTER.* 


* Mr. P. B. Carter, M.-A., B.0.D., is a fellow of Wadham College, Oxford. 


SUGGESTED REFORM OF THE LAW 
RELATING TO CHEQUES 


Ir has been estimated that 90 per cent. of all the internal financial 
and wholesale trading transactions in Great Britain and the United 
States are settled by cheque, and there is a tendency to take it for 
granted that the cheque, in its present form, is the type of instru- 
ment best suited for the purpose. The object of this article is to 
question that assumption and to investigate the possibilities of devis- 
ing a method of payment which will provide a higher standard of 
safety to bankers and traders alike. 

The inherent weakness of the present system is the comparative 
ease with which a thief.can collect the proceeds of cheques that he 
has stolen. When this happens, the loss falls either upon the person 
from whom the cheques were stolen, or upon an innocent third party 
to whom the thief negotiates the instruments, or upon the collecting 
banker if he is unable to claim any statutory protection in respect of 
his common law liability for conversion. It is impossible to estimate 
what annual sum is lost by the trading community in this way, but 
an examination of the law reports gives some indication of the losses 
sustained by bankers when collecting cheques in respect of which 
they are not covered by any statutory protection. A banker has no 
statutory protection whatever when collecting uncrossed cheques, 
and, if the true owner makes a claim against him in respect of such 
instruments, he has, as a rule, no possible defence. It is true that if 
the cheques are crossed, he may be able to rely upon section 82 of 
the Bills of Exchange Act, 1882. But the standard of care which he 
must exercise before he can bring himself within that section is so 
high that, time after time, the true owner has succeeded in an action 
for conversion against him. The reports tell a sorry tale of these 
losses. In Underwood, Ltd. v. Bank of Liverpool and Martins, 
Underwood, Ltd. v. Barclays Bank (1924),? the damages amounted 
to over £10,000; in Alexander Stewart & Son, Lid. v. Westminster 
Bank (1926),° to £13,741; and in Lloyds Bank v. Savory & Co. 


1 Thus Mr. R. A. Wilson in his inaugural address as president of the Institute 
of Bankers in 1938, expressed his views in no uncertain terms. ‘I hope, at 
least, he said, ' that I have made clear my own opinion, that, as a negotiable 
credit instrument for effecting payments the cheque stands supreme and is 
never likely to be supplanted’: Journal of the Institute of Bankers, Vol. LIX 
(1988), p. 426. Cf. Mr. R. W. Jones who, in his Gilbart Lectures on Banking, 
1949 (at p. 2), observed : ‘The cheque continues to function as a medium for 
paying debts and that ingrained hesitancy to make any violent or radical change 
in our national habits may well preserve the cheque's pride of place for 
generations to come '. 

? [1994] 1 K.B. 775. 

3 [1026] W.N. 271. 
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(1983),* to £6,012. Furthermore, the defendant banks had to pay 
the very heavy costs which actions of this kind necessarily eentail.à 
Moreover, for every case which finds its way into the law reports, 
there are many others which the banks settle out of court. Surely 
it is not beyond the ingenuity of traders, bankers and lawyers to 
provide a system which will obviate these losses? 

It is thought that the most profitable approach to the problem 
is to consider historically such safeguards as have evolved, with 
particular reference to the various types of crossings. The short- 
comings of the present system having been investigated, sugges- 
tions for the reform of the law will be made. 


LIMITED PROTECTION OF GENERAL AND SPECIAL CROSSINGS 
The practice of crossing cheques began towards the end of the 
eighteenth century, but, in its inception, the custom was simply part 
of the machinery of the London Clearing House." At the Clearing 
House, every clearing banker was provided with a drawer, on which 
his name was affixed, and each day the clerks from all the other 
banks would deposit in that drawer bills and cheques, payable at or 
drawn upon, that particular banker. As a means of ascertaining by 
whom the various instruments had been put into the drawer of any 
one banker, the name of the collecting banker was written across the ` 
face of each cheque or bill by one of his clerks.” Gradually, the 
drawers of cheques came to know of this practice and decided that it 
would be a useful safeguard against loss or theft if they wrote across 
the cheques which they issued the names of the payees’ bankers, so 
that payment would be made only to the banker named in the 
crossing. If they did not know where the payee banked, they 
simply wrote ‘ & Co.’ between two lines across the cheque, intending 
thereby that the cheque should only be paid if presented through a 
bank and not by the holder in person. 


4 [1933] A.C. 201. 

5 For a comprehensive account of what has been held to amount to negligence 
under section 82, see Byles, Treatise om the Law of Bills of Hachange, etc. 
(20th ed.), pp. 40-45, and Chalmers, Digest of Bills of Hachange, etc. (11th 
ed.), pp. 261-264. The well-known Savory Case (supra) is an illustration of 
the ‘very high standard which the collecting banker must achieve if he is to 
plead the section successfully. In that case, the House of Lords, by a majority 
of three judges to two, established the rule that a banker, if he wishes to obtain 
the protection of section 82, must ask a respectably introduced married woman 

- the occupation of her husband and the name of his employer, if any. One 

wonders whether it will ever be held that a bank, when opening an account for 

a man known to be married, ought to make a similar inquiry with reference to 

his wife. Lord Blanesburgh, in his dissenting opinion in the Savory Case, said that 

such a proposition would strike him as ‘extravagant’: [1983] A.C. at p. 219. 

The London Clearing House was established about 1773. For its history, see 

P. W. Matthews, The Bankers’ Clearing House (1921); W. Howarth, Our 

Clearing System and Clearing Houses (1884); W. J. Lawson, The History of 

Banking (1855), pp. 215-216; J. W. Gilbart, The History and Principles of 

Banking (1866), pp. 77-78; and J. B. Martin, The Grasshopper in Lombard 

Street (1892), p. 168. 

"The name of the presenting banker was essential for two purposes: first, to 
permit the accounts between bankers to be made up, and, secondly, to enable 
any unpaid items to be returned. 
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The courts, however, were reluctant to grant full legal effect to 
this useful mercantile practice. Indeed, their obstinaéy in this , 
respect affords one of the best examples of the occasional unwilling- 
ness of the judges to accord recognition to a well-established usage 
which is of obvious benefit to the business community.* The leading 
case is Bellamy v. Marjoribanks (1852),? which was an action by the 
drawer of a cheque against his bankers. The plaintiff had crossed: 
the cheque thus : ‘ Bank of England, for account of the Accountant- 
General’. The payee struck out this crossing, leaving it, however, 
perfectly legible, and crossed the cheque a second time with the 
name of his own bankers, G. & Co. He then paid it into his 
account with G. & Co., who collected and credited it to his account. 
Instead of applying the proceeds to the use of the Accountant-Gen- 
eral, the payee then fraudulently converted the money to his own 
purposes. The drawer unsuccessfully sued his bankers for having paid 
the cheque in the form in which it. was when presented to them. 
Baron Parke was quite emphatic.' ‘We are, therefore, of 
opinion °, he said, ‘ that crossing the cheque with the name of a 
banker cannot have the effect of restricting its negotiability to such 
banker alone. To hold it to have this effect would be to render the 
instrument no longer a cheque. . . . The crossing is a mere memo- 
randum on the face of the cheque, and forms no part of the 
instrument itself, and in no way alters its effect ^.!: 

Having robbed special crossings of their usefulness, Baron Parke 
turned his attention to general crossings, and strange though it may 
seem, he gave them his qualified blessing. This part of his judg- 
ment reads : * Bankers are in general persons of great respectability, 
and, we believe it may be truly said universally, are incapable of 
lending themselves to any concealment or suppression of the truth, 
in order to promote or assist fraud. We think, therefore, that it is a 
matter of great public advantage and benefit, that the custom or 
usage, which we have already mentioned as being said to exist in 
point of fact, should be maintained; and we think it well may, 
without at all improperly trenching upon or restrieting the 
negotiability of cheques. We think the crossing of a cheque is a 
protection and safeguard to the owner of the cheque, and that, in 
the event of a banker paying a crossed cheque otherwise than through 
a banker, the circumstance of his so paying would be strong evidence 
of negligence in an action against him. . . . No prudent banker 
would pay a crossed cheque otherwise than to a banker ?.? It will 


* See Joseph Chitty, Bills of Exchange, etc. (10th ed., 1859), where it is stated 
(at p. 165) that a practice had become ' very general’ of crossing cheques in 
consequence of an opinion ‘commonly received in the mercantile community, 
that the negotiability of the cheque was thereby so far restricted that it could 
be paid to none but a banker’. 

9 7 Ex. 389. 

10 Pollock C.B., Alderson B. and Martin B. concurred in this judgment. 
11 7 Ex. at pp. 400—401 and 408. 
12 7 Ex. at pp. 403—404. 
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be noticed that a good deal of this judgment savours too much of 
logicality. Every practice was tested by reference to the god of 
negotiability on whose high altar business convenience was sacrificed. 
The ultimate result was that, although it would be, in the court’s 
opinion, strong evidence of negligence for a drawee banker to dis-* 
regard a general crossing, he could with impunity ignore a special e 
crossing, which he could see quite well had been ruled through. Such 
decisions are not calculated to impress business men with the useful- 
ness, far less the wisdom, of our courts of law. 

Some four years later, the Crossed Cheques Act, 1856, was 
passed. But this was a half-hearted measure, and did little more 
than give statutory recognition to Baron Parke's dictum that ‘no 
prudent banker would pay a crossed cheque otherwise than to a 
banker’. It enacted that ‘where a draft on any banker made 
payable to bearer or to order on demand bears across its face an 
addition, in written or stamped letters, of the name of any banker, 
or of the words * and Company ”, in full or abbreviated, either of 
such additions shall have the force of a direction to the bankers 
upon whom such draft is made that the same is to be paid only to or 
through some banker, and the same shall be payable only to or 
through some banker ’. 

This Act had to be interpreted and applied in Simmons v. Taylor 
(1857). The plaintiff drew a cheque upon the defendant payable to 
* George Master, Esq., or bearer ’, and crossed it * & Co.? in the usual 
way. The instrument went astray in the post and was later 
presented to the drawee banker by a stranger. By this time, the 
erossing had been so ingeniously obliterated as to leave no trace, 
except on a close inspection against a strong light. The banker paid 
the cheque and was sued by the drawer who maintained that the 
payment was not one authorised by him. Judgment was given for 
the defendant. The decision would have been unobjectionable if 
the court had based it solely on the ground that * the legislature had 
not contemplated making the banker responsible in a case like the 
present ’.'4 Most unfortunately, however, the court indulged in 
some sweeping generalisations which showed little knowledge of the 
needs of the business community and brought about the immediate 
intervention of the legislature. In a joint opinion, Cresswell, 
Williams and Willes JJ. startled the mercantile world with the 
following observations. If, they argued, a holder may lawfully cross 
a cheque, ‘why should not another holder have a right to erase 
that, and restore it to the condition in which it was issued ? ? 75 
Having posed that rhetorical question, they reached the conclusion 
that the crossing on a cheque was not a part of the cheque, and 
from there they went on to deduce that the erasure of the crossing 
did not amount to forgery. It followed, of course, from this 


13°92 C.B. (N.s.) 528; affirmed by Exchequer Chamber, 4 C.B. (N.8.) 468. 
14 Per Cockburn C.J., 2 C.B. (N.s.) at p. 540. dd 
15 2 C.B. (N.8.) at p. 589. 
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reasoning that if a drawer crossed a cheque, thereby giving a direc- 
tion to fiis bankers to make payment only to another banker, any 
holder (perhaps even a wrongful holder) could alter this mandate at 
„his own whim and fancy.’ 
These heretical notions were not allowed to last for long. The 
*Crossed Cheques Act, 1858, enacted that a crossing, put upon the 
cheque either by the drawer or by any subsequent holder, was a 
material part of the instrument and must not be obliterated, added 
to, or altered by any person, except it be, where the crossing is in 
blank, to insert the name of a banker; and that such cheque should 
not be paid otherwise than to the banker named; or, if the crossing 
is in blank, to a banker." Any person who obliterated, added to or 
altered any crossing with intent to defraud was to be guilty of felony 
and liable ‘to be transported beyond the seas for life?.!5 It was 
also provided that if the cheque, at the time when it was presented 
for payment did not plainly appear to be crossed, or such crossing 
to have been obliterated, added to, or altered, the drawee banker 
was to incur no liability by paying it, or by paying it otherwise than 
to a banker, or to the banker named in the crossing, respectively, 
unless in so doing he acted mala fide or with negligence.}® 
It may be said, therefore, that the rules governing the payment 
of cheques crossed generally or specially were fully developed by 
1858, and, although the early legislation has been repealed, it has 
been substantially re-enacted.2° The result is that a paying banker 
disregards a general or special crossing at his peril: if he makes 
payment otherwise than in accordance with the crossing, he becomes 
liable to the true owner of the cheque for any loss which the latter 


16 Cockburn C.J. delivered a separate judgment. He admitted that, at first, he 
inclined to the view that a crossing was an integral portion of a cheque. 
Unfortunately he abandoned his original opinion and ‘after considerable 
hesitation’ brought himself to concur in the views of his brethren: 9 C.B. 
(w.8.) 540-541. 

The decision was upheld by the Court of Exchequer Chamber, where Baron 
Bramwell, when referring to the Act of 1856, said: ‘ This piece of legislation 
is an abortive attempt to perform the impossible feat of rendering a draft which 
upon the face of it purports to be payable to bearer, not payable to him. It is 
a thing which cannot be done’: 4 C.B. (x.s.) 468 at pp. 467-468. 

Sections 1 and 9. A very thoughtful article in The Economist had recom- 

mended most of the reforms which were achieved by this Act. See The 

Economist, Vol. XVI, pp. 588-589. The provisions of the statute brought forth 

a bitter complaint from the general manager of the London and County Bank, 

who wrote a letter to The Bankers’ Magazine asserting that the examination of 

all the crossings on cheques would be a very difficult matter: The Bankers’ 

Magazine, Vol. XVIII, p. 519. 

18 Section 3. 

19 Section 4. 

20 The Crossed Cheques Act, 1856, and the Crossed Cheques Act, 1858, were 
repealed by section 2 and the Schedule to the Crossed Cheques Act, 1876. The 
sections of the earlier Acts governing the payment of crossed cheques were 
replaced (with certain minor modifications) by sections 6, 7, 10 and 11 of tite 
1876 Act. The latter Act was répealed by section 96 and the Schedule to the 
Bills of Exchange Act, 1882, but the relevant sections were re-enacted (once 
again with minor modifications) by sections 78 and 79. 
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thereby sustains.* Furthermore, a banker who collects a cheque 
crossed specially to a banker other than himself will be liabke to the 
true owner for any loss incurred. 

'These safeguards make it more difficult for a thief to collect the 
proceeds of stolen cheques which are crossed than those which are 
uncrossed. There is the obvious practical point that when an open 
cheque is stolen, the thief is often able to obtain payment before the 
loss is discovered, whereas if the instrument is crossed there is a 
valuable time lag of several days whilst the cheque is passing through 
the clearing system which enables the drawer (if the loss has been 
discovered) to countermand payment. In practice, the thief almost 
invariably tries to avoid the risk of passing stolen cheques through 
a banking account himself. Instead, he attempts to dispose of them 
to a third party. And it is when he does this that the weakness of 
general and special crossings is revealed. Smith v. The Union Bank 
of Lontlon (1875)** affords a useful illustration. In that case, a 
debtor drew a cheque in favour of his creditor, who indorsed it and 
crossed it with the name of his bankers, the London and County 
Banking Co. The cheque was then stolen and eventually transferred 
to C who gave value for it in good faith. He paid it into his account 
at the London and Westminster Bank, and they presented it to the 
drawee bank who paid it : in other words, the drawee bank ignored 
the special crossing. The payee, who claimed to be still the true 
owner of the instrument, brought an action against the paying 
banker for conversion, and relied upon the Crossed Cheques Act, 
1858 (supra), which had enacted that the banker paying a specially 
crossed cheque shall not pay it to anyone other than the banker 
named in the crossing. The Court of Appeal (affirming the judg- 
ment of the Queen’s Bench) held that the plaintiff’s action must fail 
on the ground that he was no longer the true owner of the cheque. 
Referring to the Act of 1858, the Court of Appeal observed : ‘ We 
cannot say that it has by implication restrained the negotiability of 
the cheque. We must say, then, that the holder of the cheque, the 
customer of the London and Westminster Bank, who presented it to 
the defendants, was the lawful holder, entitled to retain it against 
the plaintiff and all the world ’.** In short, the precaution which the 


21 Ag a corollary to this principle, there is the rule that a banker who, in disregard 
of a crossing, has made payment to someone other than the true owner cannot 
debit his customer's account. He cannot derive any protection from section 80 
of the 1882 Act (replacing section 9 of the 1876 Act) because that section, by its 
terms, applies only where he has made payment ‘in good faith and without 
negligence’ and in accordance with the crossing. Presumably, however, the 
paying banker cannot lose the money twice; that is to say, if the true owner 
succeeds in recovering from him the sum wrongly paid in disregard of the 
crossing, the banker can then debit his customer’s account. 

22 Section 82 of the 1882 Act (replacing section 12 of the 1876 Act) protects the 
collecting banker in respect of his common law liability for conversion. , But it 
applies only where he ‘in good faith and without negligence receives payment 

* for a customer of a cheque crossed generally or specially, to himself ’. 

23 1 Q.B.D. 31. 

24 1 Q.B.D. at p. 34. The court was composed of the Lord Chancellor (Lord 
Cairns), Lord Coleridge C.J., Bramwell B. and Brett J. ` 
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payee had taken of crossing the cheque with the name of his bankers 
proved%o be useless. The decision profoundly disturbed the business 
community : a correspondent in The Bankers? Magazine said that 
the case seemed * entirely to upset the confidence reposed by all 
commercial classes in the security of crossed cheques ?.?5 


THE ORIGIN or THE ‘Nor NEGOTIABLE? CROSSING 


The Court of Appeal in Smith v. The Union Bank of London (supra) 
had drawn attention to the crux of the problem. * The legislature 
might have enacted’, they said, * that anyone taking a crossed 
cheque should take it at his peril, and get no better title than his 
transferor had. It has not done so’.2° The real difficulty was, 
therefore, that-in cases of this type the doctrine of negotiability 
enabled a bona fide transferee for value to obtain a good title. His 
interests were in conflict with those of the drawer and thé payee, 
who were both anxious to make use of some kind of instrument 
which, if lost or stolen, could never be acquired by an innocent 
third party who could claim to be the true owner thereof. It was 
not easy to resolve this problem of conflicting interests. A corres- 
pondent in The Economist suggested that it might be advisable to 
enact that ‘any person taking a cheque, crossed with a banker’s 
name, or & Co. or transverse lines, shall have no better title to it 
than the person had of whom he took it^." A few weeks later, a 
Bill was introduced, one of whose objects was to act on these lines 
and to modify the doctrine of negotiability as applied to crossed 
cheques. It soon became obvious, however, that there was a sharp 
division of opinion as to the extent to which the doctrine should be 
abrogated. The Lord Chancellor (Lord Cairns) proposed to abolish 
the doctrine in respect only of cheques crossed specially.? This 
proposal was strenuously opposed, in the House of Commons, by a 
former Governor of the Bank of England, Mr. J. G. Hubbard (later 

‘Lord Addington) who pointed out that * not one crossed cheque out 
of 100 is crossed “ specially  ’.2° He was in favour of withdraw- 
ing the attribute of negotiability from all crossed cheques payable 
to order.*° : 

The Attorney-General (Sir John Holker) then intervened with 
what he called a ‘compromise’. His proposal embodied a novel 
idea, which has provided food for thought for several generations of 
lawyers, bankers, and students. Briefly, he wished to leave general 


25 The Bankers’ Magazine, Vol. XXXV, p. 767. 

26 1 Q.B.D. at p. 84. 

^ 21 The Economist, Vol. XXXIV, p. 4. 

28 Hansard, Ser. 3, Vol. CCXXVII, cols. 1106-1110. 

29 Ibtd., col. 1212. 

30 Ibid., col. 1213. Mr. Hubbard trenchantly attacked the doctrine of negotiability. 
Thus he said that ‘the judgment in the case of Smith v. The Union ‘Bank® of 
London has exhibited the strength and tenacity of the force of legal traditions, 
and has shown that lawyers have attached an almost superstitious veneration to 
what they call the '' negotiability of cheques °’. Ibid., col. 1910. . 
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and special crossings alone and to invent an entirely new one, 
involving as part of the crossing the words ‘not negotiabie?. Æ 
cheque so crossed was to be shorn of the qualities of a negotiable 
instrument. This proposal was ultimately adopted and becamé part 
of section 12 of the Crossed Cheques Act, 1876. When the 1876 Act 
was repealed by the Act of 1882, the provision was re-enacted by 
section 81 of the latter Act. 


DOUBTFUL PRACTICAL VALUE OF THE Nor NEGOTIABLE CROSSING 
Topay 


It is submitted that the ‘not negotiable’ crossing has, to a very 
large extent, proved to be a failure. Sir Mackenzie Chalmers was 
none too happy about retaining the words when he drafted the 1882 
Act. Indeed, he suggested at the time that some’ such phrase as 
‘with caution’ or ‘ with notice’ should be substituted. But he 
eventudlly took the view that people had got used to writing the 
words and were beginning to understand their import. Hence, a 
further change was undesirable. If people were ‘ beginning to 
understand ? the * not negotiable’ crossing in 1882, one might have 
thought that by the middle of the twentieth century considerable 
progress would have been made. Nevertheless, it is the present 
writer's opinion that less than one person in a hundred who use 
cheque books could explain correctly the effect of crossing a cheque 
with these words.*? Apart from local authorities and large trading 
concerns which employ competent advisers, the crossing is very 
seldom used. By far the best solution would have been that 
advocated with great skill and learning by Mr. Hubbard : all crossed 
cheques payable to order should have been made non-negotiable by 
Parliament. This simple rule would have involved no difficulties of 
terminology, and business men would soon have learnt the elemen- 
tary principle that they could not obtain any better title to such 
cheques than their transferors. 

Furthermore, there is no doubt that when the Attorney-General 
-laid before the House his proposals for introducing the ‘ not nego- 
tiable ’ crossing, he considerably over-stated the effectiveness of his 


31 Sir Mackenzie Chalmers explained his views on this subject to a meeting of the 
Institute of Bankers. See the Journal of the Institute of Bankers, Vol. III 
(1882), p. 581. 

32 Gustomers very occasionally inquire from their bank as to the meaning of the 
“not negotiable’ crossing. And it must be whispered in a footnote that even 
then they do not always learn the truth. 

The difficulty which the layman experiences when trying to understand the 
words is that they do not mean what they appear (to him) to say. ‘Considerable 
misunderstanding results. Thus tradesmen sometimes decline to take from the 
payee a cheque crossed ‘not negotiable’ on the ground that it would be 
‘illegal’; in other words, they regard ‘negotiable ' as synonymous with 
‘transferable’. It is no answer to these objections to say that legal techni- 
calities of this nature can be left to the lawyers. The drawing of cheques is 

e unlike the drafting of conveyances. The latter is necessarily a technical matter 
which the layman can place in his lawyer's hands. But the drawing of 
cheques is an everyday necessity, and the legal rules relating thereto should be 
simple and straightforward. à 
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scheme. He clearly regarded it as ‘a means by which a cheque 
should be secure from the depredation of thieves and from the care- 
lessness of bankers’.** Were his claims justified? Let it be 
supposed that a cheque crossed ‘ not negotiable ’ is stolen. The thief 
"has previously opened a banking account into which he pays the 
*cheque. As soon as the proceeds are available, he withdraws the 
money and is never heard of again. How does this legislation, in 
such a case, give * security’ ? The true owner cannot sue either the 
paying or collecting bankers.** The only consolation he has is that 
of knowing that no one ever became the ‘ true owner ’ of his cheque. 
But the thief has made off with the money, and that is what 
matters.? 


A More SATISFACTORY SAFEGUARD—THE | ACCOUNT 
PAYEE ? CROSSING 


Whilst Parliament, with the assistance of the Lord Chancellor and 
the Attorney-General, was making none too successful attempts to 
provide some sort of security for the true owner of a cheque, business 
men, on their own initiative and without the assistance of the legis- 
lature, were devising a better method: they had commenced to 
cross their cheques with the words ‘ For the account of . . . ^ or 
‘Account payee’. The custom started, apparently, about the 
middle of the century.** Unfortunately, the new practice was badly 
handled by both Parliament and the judges. When the Crossed 
Cheques Bill, 1876, was being debated, a member moved to insert 
words which would have given statutory recognition to the cross- 
mg." Posterity will never know what objections were raised to this 
proposal: Hansard succinctly reported * Amendment, by leave, 


33 Hansard, Ser. 3, Vol. COX XXI, col. 1916. 
34 Assuming, of course, that they can bring themselves within section 60 (or 80) 
, and section 82 of the Bills of Exchange Act, 1882. 

35 Mr. Hubbard wrote to The Times immediately after the passing of the Crossed 
Cheques Act, 1876. After complaining bitterly that the Bill was rushed through 
ite final stages on the last day of the Session, he examined in detail the weak- 
ness of the ‘ not negotiable' crossing. It was his contention that the benefit 
of the crossing was ‘neutralised’ by allowing protection to bankers collecting 
stolen cheques crossed in this way. The Times, August 29, 1876, p. 7. 

36 The cheque in Bellamy v. Marjoribanks (1852) 7 Ex. 389, was crossed ' Bank 
of England, for account of the Accountant-General'. The use of the words 
' Account payee’ was almost certainly a later development. By permission of 
the Institute of Bankers the writer has examined the extensive cheque collec- 
tion of that body. The earliest cheque crossed with those words in the collec- 
tion is the one dated October 18, 1897, drawn on Stuckey's Banking Co., Ltd., 
Shepton Mallet. If this custom had developed about the middle of the century 
one would have expected at least some of the cheques of that period to bear 
the new crossing. On the other hand, it must be admitted that most of the 
instruments in the collection were drawn by private individuals who, even today, 
make use of the ' Account payee' crossing much less frequently than trading 
concerns and local authorities. 

37 The Lord Mayor (Mr. Alderman Cotton) moved to insert: ' Where a cheque is 
crossed generally or specially a lawful holder may add to the crossing the words 
‘‘ for account of", or any abbreviation thereof, followed by the names of the 
persons or company to whose account he wishes the cheque to be credited '. 
Hansard, Ser. 3, Vol. CCXXX, col. 1515. 
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withdrawn. Similarly, the 1882 Act contains no reference to the 
crossing. Then, in 1891, the Court of Appeal refused the oppor- 
tunity of holding that the crossing had the effect of making a cheque 
non-transferable.?* ` ° x 
The legislation of 1876 and 1882 did, however, open up a new 
line of development. A banker collecting a crossed cheque was to be® 
protected in respect of his common law liability for conversion pro- 
vided, inter alia, that he acted *in good faith and without 
negligence '.?* Suppose he accepted a cheque crossed * Account 
payee’ for the credit of someone other than the payee. Would the 
courts regard this as negligence? This question was directly raised, 
for the first time, in Bevan’s Case in 1906.4° But the facts were 
exceptional, and, as will be shown shortly, the case would probably 
be decided differently today. The action was brought by a Mr. 
Bevan, who was the sole proprietor of a business carried on under 
the name of Malcolm Wade & Co. A man named Malcolm Wade 
was, in fact, employed by Mr. Bevan as the manager of the business. 
"Wade opened two banking accounts in his own name, one with the 
National Bank, and the other with the Capital and Counties Bank. 
From time to time he misappropriated cheques payable to * Malcolm 
Wade & Co. ’ and paid them into these two private accounts. Some 
of the cheques were crossed * Account payee’, and so it became 
necessary for the court to decide, in the first place, whether the col- 
lection of a cheque so crossed for a person other than the payee 
named could amount to negligence, and secondly, whether, on the 
facts of this particular case, the defendant bank had been negligent. 
On the first point, it was held that to disregard such a crossing * if 
the banker had information which might lead him to think that the 
account into which he was paying the amount was not the payee's 
account °? would be negligence.*' Turning, however, to the facts of 
the case, the learned judge took the view that ‘ there was no negli- 
gence in accepting Wade’s statement that he was Malcolm Wade 
& Co., especially as they [the defendant bank] had no means of 
making any inquiry upon the matter ’.*? Today, of course, it would 
be different, because the banker should satisfy himself as to the 


38 National Bank v. Silke [1891] 1 Q.B. 485. The Court of Appeal held that a 
cheque payable to the order of M and crossed ‘ Account of M, National Bank’, 
did not contain words prohibiting transfer within section 8, Bills of Exchange 
Act, 1882. To the same effect, see Atkin L.J. in Importers Company, Ltd. v. 
Westminster Bank, Ltd. [1927] 2 K.B. 297 at p. 309. : 

39 Section 82, Bills of Exchange Act, 1882, re-enacting section 12, Crossed 
Cheques Act, 1876. 

40 Bevan v. The National Bank, Ltd., Bevan v. The Capital and Counties Bank, 
Ltd. (1903) 93 T.L,R. 65. In the earlier case of Akrokerri (Atlantic) Mines, 
Ltd. v. Economic Bank [1904] 9 K.B. 465, the Economic Bank had collected 
crossed cheques for a customer who had no title thereto. The Economic Bank 
specially crossed the cheques to its clearing agent, Williams Deacon's Bank. 
Beneath the special crossing were the words ' Account Economic Bank’. It 
was unsuccessfully argued that this was an unlawful addition to the crossing. ` 

41 93 T.L.R. at p. 68 

42 Thid. 
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ownership of the business by asking to see the certificate issued, in 
such a @ase, under the provisions of the Registration of Business 
Names Act, 1916.4 
7 In House Property Co. of London, Ltd. v. London County and 
Westminster Bank (1915), another claim was made against a 
*collecting bank in respect of a cheque crossed ‘ Account payee ’.*® 
On this occasion, the cheque was drawn in favour of a named payee 
or bearer, and the bank had accepted it, without inquiry, for the 
credit of N, a third party. Counsel for the bank argued that as 
the instrument was a bearer cheque, the defendants did in fact 
collect it for the account of the payee, who was the bearer. But 
Rowlatt J. refused to accept this. ‘I am bound to say’, he 
observed, ‘ that this is a somewhat shallow argument, because, on 
the meaning of this document I cannot in the least doubt that “ a/c 
payee " does not mean the account of the man who in the*process 
of negotiation is the owner of the cheque at the time it is collected 
* Payee " as written across the face of this cheque means 
the named payee on the cheque as drawn °.*® In view of the fact 
that the bank had not asked for any explanation, the learned judge 
had no diffieulty in holding that it had been negligent and so had 
forfeited the protection of section 82 of the Bills of Exchange Act, 
1882.47 
There can be no doubt that the ‘account payee’ crossing is 
the most satisfactory safeguard so far devised to prevent the 


43 For an example of a case where a banker very wisely requested to inspect the 
appropriate certificate, see Smith and Baldwin v. Barclays Bank (1944), 
reported in the Journal of the Institute of Bankers, Vol. LXV, p. 171. 

31 84 L.J.K.B. 1846. 

45 Two earlier cases had also been concerned with cheques crossed ' Account 
payee’: Morison v. London County and Westminster Bank, Ltd. [1914] 8 
E.B. 356, and Ladbroke & Co. v. Todd (1914) 19 Com.Cas. 256. But in 
Morison's Case the cheques were paid into the designated account, and in 
Ladbroke's Case a thief opened an account in the name of the payee. In 
neither case, therefore, did the bank knowingly collect for someone other than 
the named payee. 

46 84 L.J.K.B. at pp. 1847-1848. 

47 In Underwood (A. L.), Ltd. v. Bank of Liverpool and Martins [1924] 1 K.B. 

' 775, the defendant bank had collected many cheques payable to A. L. Under- 
wood, Ltd., for the private account of its sole director, Mr. Underwood. Some 
of the cheques were crossed ‘Account payee’. In his judgment, Scrutton L.J. 
said: ‘I agree with the view of Rowlatt J. in House Property Co. v. London 
County and Westminster Bank (1915) 84 L.J.K.B. 1846, that when such a 
cheque is paid into the account of a person who is not the payee the bank is put 
on inquiry ': [1924] 1 K.B. at p. 794. 

Unfortunately there is an observation of Atkin L.J. in Importers Company, 
Lid. v. Westminster Bank, Ltd. [1997] 2 K.B. 297 at p. 309, which, if it 
correctly states the law, imposes a much heavier burden on the collecting 
banker than merely the making of reasonable inquiries. He said: ‘I agree 
that there is a duty upon the bank which takes a cheque in those circumstances 
to see that, in fact, they are collecting the money for the account of the payee, 
and that the proceeds, when received, will go to the payee’. Probably, how- 
ever, this dictum places the duty too high. Cf. Chorley, Journal of the 
T nstitute of Bankers, Vol. LX (1939), p. 408. 
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misappropriation of cheques inasmuch as it places a heavy respon- 
sibility upon the collecting banker.*® But, in practice, the erossing 
(like the * not negotiable ’ one) is seldom used by private individuals. 
And in those cases where it is employed, the crossing is a coyistant 
source of embarrassment to collecting bankers. It is often a nice 
question how careful and thorough their inquiries ought to be to 
exonerate them from negligence under section 82. Furthermore, 
the result of the inquiries, if they are to be of any use should 
trouble arise, ought to be recorded in the form of a minute—an 
intolerable. burden in a busy office. Although greater safety 
would result from a widespread use of the crossing, the additional 
work involved when cheques so crossed were tendered for accounts 
other than those of the payee would be most unwelcome to the 
banks. One final objection may be noted: it has never been 
judicially decided whether a paying banker should refuse payment 
of a chgque crossed ‘ account payee’ if it bears indorsements in 
addition to that of the payee.*° 


A NoN-TRANSFERABLE MANDATE REQUIRED 


The historical development of the subject makes it clear, therefore, 
that the two attributes of a cheque which render it unsatisfactory 
as a safe means of payment are its transferability and its negotia- 
bility.^ These qualities in a bill of exchange were highly prized, 
and, at first sight, it might seem illogical that one should wish to 
dispense with them in the case of cheques, which are admittedly 
merely a special type of bill? The apparent paradox is easily 
explained. Negotiable instruments have served two main purposes : 
first, as a means of payment, and, secondly, as a form of currency. 
The currency aspect was vitally important in the case of bills, for 
it was essential that a bona fide transferee for value should be 
capable of obtaining a perfect title to the instrument in spite of 
defects in the title of prior parties: hence the necessity for the 


48 The drawer would be well advised to add the words ‘not negotiable’ to his 
‘account payee’ crossing. Both serve separate and distinct purposes. A 
cheque bearing only the ‘ account payee’ crossing is still a negotiable instru- 
ment (National Bank v. Silke [1891] 1 Q.B. 485, though the judgments on this 
point are largely obiter), whereas an instrument crossed ‘ not negotiable ’ is 
deprived of the quality of negotiability. On the other hand, a cheque crossed 
‘not negotiable’ will be collected for a person other than the payee without 
inquiry; whereas if a banker collects an instrument crossed ' account payee ' 
without making reasonable inquiries, for a person other than the payee, he acts 
at his peril. 

4? It is not surprising that the banks have never directly encouraged the use of the 

crossing, as, for example, by notices in their pass books and cheque books or by 

press advertisements. 

Probably he runs no risk in making payment. For a learned discussion on this 

point see Chorley, Journal of the Institute of Bankers, Vol. LX (1989), pp. 404- 

405. 

51 This is subject to the reservation that the instrument can be made ' not 
negotiable' by crossing it with those words. As will be shown later, it is also 
theoretically possible to make it non-transferable. 

52 ' A cheque is a bill of exchange drawn on a banker payable on demand’: 
section 73, Bills of Exchange Act, 1882. 
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doctrine of negotiability.** One of the greatest masters of the law 
of negosiable instruments declared, in his judicial capacity, that 
*the object of the law merchant, as to bills and notes made or 
beconte payable to bearer, is to secure their circulation as money ; 

° therefore honest acquisition confers title ’.°* 

e A cheque, on the other hand, seldom passes from one person 
to another under modern conditions. And in those cases where 
it does pass from the payee to another party, the result, from the 
drawer's point of view, is sometimes extremely unpleasant. Little 
does he realise the possible consequences of launching upon the 
world a negotiable instrument. Let it be supposed, for example, 
that he has drawn a cheque in payment for certain goods, which 
prove to be unsatisfactory. When he countermands payment of the 
cheque, he is usually quite unaware of the fact that he had put 
his signature to an instrument in respect of which a good title might 
be obtained by a bona fide transferee for value. His surprise, 
consternation, and fury, when he is apprised of the true position, 
leave one in no doubt as to his views on the suitability or otherwise 
of a negotiable instrument for the purpose of settling debts. He 
would unreservedly agree with Lord Chorley who, in his Gilbart 
Lectures, said that *there are rather weighty objections to using 
an instrument which is negotiable? for the purpose of making 
payments from one person to another.?* 

It is submitted, therefore, that the needs of the business com- 
munity for a method of making remittances without risk ought to 
be provided by the introduction of a non-transferable mandate. 
Jt is true that, even under the existing law, a well-informed customer 
could devise such an instrument for himself. He could use an 
ordinary cheque form and fill it in thus: ‘ Pay X only". But there 
are several legal and practical objections to this method of drawing 
cheques as the law stands at the moment. The first difficulty 
which arises is that, unless the words ‘ or order’ are deleted, the 
instrument will then read: ‘Pay X only or order’. The legal 
effect of this type of ambiguous mandate is uncertain. Thus, it 


53 Moreover, the currency aspect is still of vital importance today in the case of 
the commonest of all negotiable instruments, namely, Bank of England notes. 
It is not difficult to imagine the chaos which would result if ever the doctrine of 
negotiability ceased to apply to them. 

54 Per Byles J. in Swan v. The North British Australasian Company, Ltd. (1863) 
2H. & C. 175 at pp. 184—186. 

55 He might be met with a similar claim if the cheque had been lost, provided 
that, when lost, it was payable to bearer (either originally or as a result of 
indorsement in blank). 

56 Journal of the Institute of Bankers, Vol. LX (1989), p. 392. The customer's 
next reaction is to ask how he can avoid such a catastrophe in the future. One 
solution is, of course, the ‘not negotiable’ crossing. The present practice of 
the banks is to supply customers with either open cheques or cheques crossed 
generally. In fact, some customers like to have both types of cheques. It 
would be a very wise precaution if the banks had all their crossed cheques 
crossed ‘not negotiable’. But the practical difficulty would be to explain the 
meaning of the ‘not negotiable’ crossing to many thousands of customers. 
As it is, they learn by the bitter experience of trial and error. 

* 
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a 
was the view of the late Sir John Paget that if the words ‘ or order’ * 


appear on the instrument, it remains transferable and ‘ «0 words 
prohibiting transfer or indicating an intention that it should 
not be transferred have any place thereon or any effect on its 
negotiability *.5* If this is correct, it would mean that no effecte 
whatever would be given to the word * only ’—a result which, with, 
great respect, would appear to be extremely improbable. It is 
suggested that the better view is that advanced by Lord Chorley, 
namely, that it is ‘arguable that since the word **only ” would 
appear in ink, while the words ** or order would appear in print, 
the rule of construction by which written words take precedence of 
printed words. with which they are inconsistent would apply ’.** 
Let it be assumed, however, that the drawer is mindful of this 
difficulty. Suppose that he fills in his mandate to read ‘pay X ‘ 
only *, and deletes the words * or order’, authenticating the altera- 
tion by initialing it. An instrument of this type is expressly pro- 
vided for by section 8 (1) of the Bills of Exchange Act, 1882, which 
enacts that ‘when a bill contains words prohibiting transfer, or 
indicating an intention that it should not be transferable, it is 
valid as between the parties thereto, but is not negotiable ’.*? 
There can be little doubt that, from the point of view of the 
drawer and the payee, an instrument of this nature would provide 
the highest standard of safety which it is possible to achieve. 
Why is it, then, that such an order is very seldom used? The 
short answer undoubtedly is that not one customer in ten thousand 
knows anything about the merits of a non-transferable mandate. 
Furthermore, it is most unlikely that bankers, with the law as it 
stands at the present day, would ever think fit to advise their 
customers to draw cheques in this way.®° No protection against 
liability for conversion is available to the paying banker in respect 
of such instruments: neither section 60 of the Bills of Exchange 
Act, 1882, nor section 19 of the Stamp Act, 1858, affords any 
relief, because each section applies only to instruments payable to 
order.*: Therefore, whenever a banker is confronted with 


57 Paget, Law of Banking (4th ed., 1980), p. 114. 

58 Chorley, Journal of the Institute of Bankers, Vol. LX (1989), p. 411. There 
are some observations of Lindley L.J. in National Bank v. Silke [1891] 1 Q.B. 
435 at p. 489, which have some bearing on this matter; but, as the case was 
concerned with an ‘account payee’ crossing, the passage is necessarily obiter 
in relation to the present problem. ‘TI will assume,’ he said, ' for the purposes 
of this case that . . . you can draw a bill expressed to be payable to order or 
to bearer, and yet make it not transferable; though I am disposed to think 
that you cannot. But if you can, there must be plain words prohibiting transfer 
or showing an intention that the bill shall not be transferable. Ambiguous 

` words will not do.” See also Fry L.J.’s judgment at ‘pp. 489-440. 

59 Apparently ‘ negotiable’ in this subsection is synonymous with ‘ transferable '. 

. Cf. Paget, Law of Banking (5th ed., 1947), p. 116. 

60 Indeed, in those very rare cases where a customer commences to issue instru- 
ments of this type he is, as a rule, courteously requested to abandon the 
“practice. ` 

$1 But if the instrument was crossed, the paying banker might be able to rely on 
section 80, Bills of Exchange Act, 1882. 
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* such an order, he must take special precautions : if the instru- 


ment isepresented over the counter, he ought to insist on proof 
of identity of the payee, and, if it is presented by another banker, 
presumably he ought to request that banker to certify that the 
*payee's aecount has been credited. f 

* The question arises, therefore, whether a suitable non-transfer- 
able mandate can be drafted within the framework of the existing 
law. Various suggestions along these lines have been made in 
recent years.” Of particular interest is the proposal for a new type 
of mandate made by Mr. G. O. Papworth, in The Banker for July, 
1949. The order which he has devised is worded as follows: 
*To Lombard Bank Limited, Barchester. PAY the Banker pre- 
senting this order for account ONLY of .... the sum of .... ".** 
It also bears on its face the words * This Order is NOT TRANS- 
FERABLE. Endorsement is not required’. Mr. Papworth states 
that this type of order would not need indorsement but only the 
customary ‘ branding by the rubber stamp of the collecting bank. 
* It would rely °’, he adds, * upon the contractual liability inherent in 
the customer’s mandate to enforce observance by both paying and 
collecting banker °’. As Mr. Papworth rightly claims, the abolition 
of indorsements would save a great deal of labour which is expended 
daily, on the one hand, by those who have to make them, and on 
the other, by paying and collecting bankers. 

One cannot help thinking, however, that if it is desired to 
abolish indorsements, this end could be attained by much simpler 
means. Could not the Clearing Banks reach an agreement among 
themselves that, whenever cheques payable to order are collected 
for the account of the payee, no indorsement would be required by 
them? In other words, indorsement would be necessary in two cases 
only, viz., (i) when the payee presents the cheque for payment in 
cash, and (ii) when he wishes to negotiate the instrument to a third 
party. In order to implement this proposal, the banks would 
exchange indemnities with each other. ` The collecting banker would 
make himself responsible for ensuring that, whenever he collected 
a cheque bearing no indorsement, the account of the payee was in 
fact credited; and he would therefore agree to indemnify the paying 
banker in the event of his becoming liable to his customer for having 


52 See L. Hitchcock, ' Endorsements—A Suggestion’, The Bankers’ Magazine, 
Vol. CXXXVII (1934), pp. 595-598; W. Borrowdale, ‘Dispensing with En- 
dorsements’, The Bankers’ Magazine, Vol. OXXXVIII (1984), pp. 89-42 (for 
a reply to these two articles see M. Megrah, ‘ Endorsements’, Journal of the 
Institute of Bankers, Vol. LV (1934), pp. 388-392); J. Mead, ‘Is the Cheque 
Obsolete’, The Banker, Vol. LVII (1941), pp. 191-197; Wynter Ridley, ' En- 
dorsement Unnecessary’, The Bankers’ Magazine, Vol. CLXVII (1949), pp. 
‘469-472; and G. O. Papworth, ' Endorsements Must Go’, The Banker, Vol. 
XCI (1949), pp. 24-27. e 

63 A specimen of the instrument will be found in The Banker, Vol. XCI, p. 25. 

$4 The Banker, Vol. XCI, p. 27. 


hd . 
48 THE MODERN LAW REVIEW Vou. dM * 


* 
made payment to someone other than the true owner.” A change * 


~of practice on these lines could easily be effected. The ugual form 
of order cheque would bear on its face the following words : * This 
cheque requires to be indorséd by the person to whom it is payable, 
unless it is paid into that person's banking account ’. ° 

Nevertheless, the present writer takes the view that any proposal, 
to abolish indorsements would be unlikely to meet with the approval 
of the business community as a whole. It is a matter of common 
experience that more and more business men want their creditors 
to acknowledge remittances by a simple signature on the remittance 
itself: in other words, they wish the payee's indorsement,to be 
treated as a receipt. The receipt is usually printed on the back 
of the instrument and is commonly worded as follows : * Received 
from the drawer the sum specified on the face hereof?.55 Neither ‘ 
Mr. Papworth's scheme nor the present writer's alternative sugges- 
tion could be harmonised with this desire: creditors would be 
obliged to send separate receipts to their remitters—a procedure 
which involves considerable clerical labour and expenditure on 
stationery and postage.*” 

Moreover, from.the banker's point of view, there are serious 
objections to the abolition of indorsements. Mr. L. C. Mather 
has pointed out that cases might occur where, upon the return 
unpaid of an order for a common round figure, the collecting 
banker would have trouble in convincing a customer that the item . 
had been correctly debited to his account. Furthermore, the 
banker might experience difficulty in applying an unpaid order. 
* À branch’, wrote Mr. Mather, * might have two customers, say, 
John White and James White. If it collected for each customer 
on the same day an order for £5 but both orders were drawn in, 
favour of J. White, how (without detailed record necessitating 
more work) could it decide in the absence of any indorsement 
which account to debit if one of the orders was returned unpaid? ’ © ` 


65 This might arise, for example, where a cheque payable to John Smith had been 
stolen and was collected for the account of another person of the same name. 
As the cheque would be unindorsed, the paying banker would, of course, derive 
no protection from section 60, Bills of Exchange Act, 1882. 

56 Frequently a memorandum is added that ‘ This receipt must be signed by the 
payee; no further indorsement is necessary’. The receipt will attract the usual 
twopenny stamp duty if the amount is two pounds or over, unless, of course, 
the transaction is exempt from duty, as in the case of payment of salary or 
wages. 

It is impossible to say precisely when receipts on cheques were first used. 
The earliest trace of them in the law reports is to be found in Bavins v. 
London & South Western Bank [1900] 1 Q.B. 270. In 1907 Sir John Paget, 
when addressing a meeting of the Institute of Bankers, referred to them as 
'new-fangled documents, which ape the form of cheques’. Journal of the 
Institute of Bankers, Vol. XXVIII, p. 227. 

67 It may be'noted that in the United States a cheque is universally accepted as 
prima facie evidence of payment: separate receipts are seldom given. 

98 The Banker, Vol. XCI (1949), p. 189. Mr. Mather is an assistant general 

*mansger of the Midland Bank, Ltd. At the time of writing his article he was 
the principal of the Bank's Legal Department. 

Mr. Papworth wrote a second article in which he replied to this point in the 
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Although the present writer agrees with Mr. Mather’s view that 


, if would® be unwise to introduce a new form of instrument which 


would not require indorsement, it is submitted that some safer 
means of payment than the present-day form of cheque could, and 
Should, be introduced.®® The type of order which, it is suggested, 
would meet the needs of the majority of business men would be 
printed ‘Pay . . . ONLY’. On the reverse would be a form of 
receipt .worded : ‘ Received from the drawer the amount specified 
on the face hereof’. The instrument would be crossed and would 
also have on its face the words ‘ This Order is NOT TRANSFER- 
ABLE and can be collected only through a banker. The receipt 
on the reverse requires the payee’s signature ’. 


LEGISLATION NECESSARY 


The following problems arising out of the introduction of'a new 
instrument of this nature should, it is submitted, be solved by 
legislation :— 

1. In the first place, the paying banker ought to be fully pro- 
tected against the risk of claims for conversion.'^ This 
problem should be approached from two angles. First, it 
should be made unlawful for a collecting banker to accept 
a non-transferable cheque for an. account other than that 
of the payee "' ; and, secondly, an express provision (similar 
to that contained in section 60 of the 1882 Act) should 
exonerate the paying banker from liability where payment 
has been made ‘in good faith and in the ordinary course 
of business ’. 

It may be added that Mr. Papworth's proposal with 
reference to the ‘non-transferable’ order which he 
devised was quite different. He said that ‘in suitable— 
and exceptional—cases, these non-transferable orders could 
be collected for someone other than the named beneficiary, 


following terms: ' As for the rather far-fetched case, which Mr. Mather cites, 
of the difficulty of debiting to the right account a returned cheque payable to 
one of two different customers but with duplicated names, who had previously 
been credited with the same round’ amount on the same day, it must surely be 
observed that even today mistakes are not unknown in applying cheques or 
credits; but these occasional errors are adjusted amicably. The risk is not 
increased by the proposed new order’: The Banker, Vol. XCII (1949), p. 48. 
With respect, the risk is increased by a form of order which bears no indorse- 
ment; if the order is indorsed, the handwriting indicates which account should 
be debited. . À 

69 Contra Mr. Mather, who concluded his article by stating that ' ample efficient 
means of payment through banking channels are available to customers with- 
out further complicating the already complex business of the banker': The 
Banker, Vol. XCI (1949), p. 191. 

70 The present unsatisfactory position of the paying banker when paying instru- 
ments in favour of ' X only’ has been considered supra p. 46. g 

71 A penalty should be provided for in the -Act in the event of non-compliance 
with this rule by the collecting:banker; He would also be liable in damages for 
conwersion in respect of any loss sustained by the true owner. E 
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just as cheques marked “a/c payee” are today." One 
feels, however, that any extension of ‘a/e payee ifiquirie$ ° 
would not be welcomed by bankers. The non-transferable 
order should be kept strietly non-transferable. i 

2. Secondly, the receipt form on the reverse of the instrument 
gives rise to the following problem. A signature, it is said 
cannot serve the double purpose of receipt and indorse- 
ment.'? If this is so, then the completion of the form of 
receipt by the payee leaves the cheque stil unindorsed. 
Accordingly, at the present day, paying bankers invariably 
take the precaution of obtaining indemnities from such of 
their customers as wish to use cheque forms with receipts 
printed thereon.'* Legislation is clearly required to over- 
come this difficulty and to render the taking of these 
indemnities unnecessary. : 

8. Thirdly, it is suggested that the opportunity should be taken 
of abolishing the stamp duty on all receipts. To make good 
the loss of revenue, the duty on all cheques could, if desired, | 
be increased to fourpence.”* 

The reason for wishing to abolish the stamp duty on 
receipts is to eliminate a certain amount of difficulty which 
would undoubtedly arise in connection with the proposed 
form of receipt on non-transferable orders. The intention 
is, of course, to print the receipt form on every such order, 
and there may well be cases where the drawer does not 
actually require a receipt or where the transaction is already 
exempt from duty under the existing law.. Instances of this 
nature would certainly cause confusion, because the drawee 
banker would never know whether or not the receipt should 
be stamped. Hence, the simplest course is to abolish the 
duty on receipts.”® 


G. O. Papworth, ‘ Endorsements Must Go', The Banker, Vol. XCI (1949), 
2 


p. 27. 

The Council of the Institute of Bankers took the opinion of Sir John Paget on 
this point. ‘In my opinion’, wrote Sir John, ‘no signature, whether on the 
back or face of the cheque, which is primarily or partially the signature of a 
receipt, is or purports to be an endorsement within the meaning of the term 
as used in the Bills of Exchange Acts’. Journal of the Institute of Bankers, 
Vol. XL (1919), p. 812. 

It has been questioned whether these indemnities are always effective. A 
former Secretary of the Institute of Bankers suggested that they might be 
ultra vires the companies or other statutory bodies which gave them. Ernest 
Sykes, ‘Cheques with Receipt Forms Attached’, Journal of the Institute of 
Bankers, Vol. XL (1919), pp. 310-813. 

The stamp duty on cheques yielded £6,125,775 in 1947-48, and the estimated 
amount of revenue from the duty on receipts was £4,245,074: ‘see Cmd. 7788 
(1949). One would like to see both these duties abolished, but it is unlikely 
that any Chancellor of the Exchequer would be prepared to dispense with 
duties which are so easily collected and which bring in over.ten million pounds 
per annum. Perhaps it would suffice if the duty on cheques was increased 
to threepence instead of fourpence as suggested in the text. 

Quite apart from the point in the text above, the present practice of stamping 
two separate instruments (or worse still, the back and front of the same 
jnstrument) with a twopenny stamp seems absurd. : 
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Independently of the reforms already suggested, a strong case 
-exists fdt the amendment of section 82 of the Bills of Exchange 
Act, 1882. It will be recalled that this section affords protection 
to the collecting banker against conversion claims in respect’ of 
“crossed cheques only. Open cheques are outside its ambit. This 
as simply a historical accident and cannot be defended on any 
logical grounds.’” As long ago as 1906, when the Bills of Exchange 
(Crossed Cheques) Bill was before Parliament, the perfectly reason- 
able suggestion was made that the protection of the section should 
be extended to uncrossed cheques. One is amazed to find, how- 
ever, that the proposal was strenuously opposed by no less an 
authority than the late Sir John Paget.' Although Paget felt 
bound to concede that ‘no doubt there is in actual practice as 
great an obligation on'a banker to collect uncrossed as crossed 
cheques for his customer °, nevertheless, in his view, a distinction 
ought to be drawn, because ‘the compulsion arises purelf from 
custom, convenience, and competition; it has no origin or warrant 
or necessity derived from.legislation, and protection in such case 
would therefore not be justified by any logical ground or com- 
pulsory commensurate risk . . .’.7? With great respect, this line 
of thought is very difficult to follow.5* 


77 The protection was first conferred by section 12, Crossed Cheques Act, 1876. 
It will be remembered that the Lord Chancellor proposed to abolish the doctrine 
of negotiability in respect of cheques crossed specially, supra, p. 39. At the 
same time he was in favour of conferring protection upon & banker 
who, in good faith and without negligence, received payment for a 
customer of such a cheque: Hansard, Ser. 8, Vol. CCXXVII, cols. 1106- 
1110. The Lord Chancellor rightly said that ' the risk of liability for conver- 
sion is greater when one is dealing with a non-negotiable instrument’. Then 
came Mr. J. G. Hubbard's suggestion (supra p. 39) and finally that of the 
Attorney-General whose idea it was that only those cheques bearing the new 
“not negotiable’ crossing should be shorn of the quality of negotiability. He 
was in favour of conferring protection upon bankers in respect only of cheques 
so crossed: Hansard, Sey. 8, Vol. COXXXI, col. 1916. As has already been 
shown, his proposal to introduce the ' not negotiable ’ crossing was accepted. 
But the section, in its final form, gave protection to bankers collecting any 
type of crossed cheque. This was illogical, because the risk of liability for 
conversion is just as great when one.is collecting open cheques as it is when 
collecting generally or specially crossed cheques. ‘The 1876 Act was, of course, 
exclusively concerned with crossed cheques, and that appears to be the reason 
why protection was withheld from bankers in respect of open cheques. 

78 In the course of liis Gilbart Lectures for 1907, Sir John said: ' But there 
never was an Act of Parliament which went far enough to please everybody, 
or did what everybody wanted done. While this little Act [the Act of 1906] 
was still on its way through Parliament, there were suggestions for the 
extension of its purview. . . . One daring proposition was to extend the 
protection of Sect. 82 to all cheques, whether crossed or not. As you know, 
I am heart and soul forthe bankers, but I must say, that is a proposal I could 
not support. I still adhere to the old doctrine of limiting the banker's 
special privileges, his exemption from the risks attending ordinary mortals, 
to those cases where- such protection is commensurate with some risk forced 
npon him by the law of the land'. Journal of the Institute of Bankers, Vol. 
XXVIII (1907), p. 226. 

79 Journal of the Institute of Bankers, Vol. XXVIII, pp. 226-227. 

80 It would be just às reasonable to inform a tight-rope walker that a net will 
be stretched beneath him for only half the length of his walk. If he falls 
at the protected part, he will be saved; if at the unprotected part, he will 
perish. ‘ 
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The absurdity of the situation may be illustrated by supposing 
that a customer pays in for the credit of his account four “cheques, - 
to none of which he has a good title. Two are crossed, and two 
are open. As the law stands at the moment, the banker 1s pro- 
tected in respect of the former (provided that he satisfies the" 
requirements of section 82), but is liable to the true owner ‘ime 
respect of the latter. This is law making at its worst. 


OBSTACLES TO BE OVERCOME 


It is not denied that there are certain practical difficulties which 
these suggested reforms would involve—particularly in connection 
with the introduction of non-transferable cheques. There is, for 
example, always the possibility that the payee of such an instru- 
ment may have no banking account. Probably, however, there 
are few payees of cheques today who have no account either with 
a joint-stock bank, the Post Office Saving Bank, a trustee savings 
bank or a co-operative society. Furthermore, it is not suggested 
that the present form of cheque should be prohibited." There are 
certain transactions (such as salary and wage payments) where an 
open cheque is the best method of payment. In these instances, 
and in others where the creditor so stipulates, payment could be 
made by using the present form of chegue.** 
The real obstacle to be surmounted, however, is parliamentary 
- vis inertim. But this is something which can be overcome when 
the mercantile world is really in earnest. If a short Act was 
passed to facilitate the introduction of a non-transferable order of 
the type discussed in the preceding pages, there is little doubt that 
the mercantile community would benefit: business men would be 
provided with a method of making remittances free from risks of 
loss and theft, and collecting bankers would be freed from most 
of the risks inherent in the collection of open and crossed cheques 
today. They would not regret that *the old order changeth, 
yielding place to new ?.*?: 
J. Mines HonpEN.* 


31 Bankere would be obliged to keep on hand stocks of both transferable and non- 
transferable cheques. But this is a small price to pay to insure against 
the heavy losses noted at the beginning of this article. 

82 An ingenious suggestion for providing on the one form a non-transferable and 
a transferable mandate was made by Mr. J. Mend in The Banker for October, 
1949. He has drafted a new type of order worded as follows: ‘1. Pay... 
ONLY through any Bank, or 2. Pay . .. or order in cash the sum of .. .’. 
In order to enlighten customers in the use of such instruments, Mr. Mead 
would have the following instructions printed on the cheque books: ' Order No. 
2 is not effective if it is deleted OR if this draft is CROSSED. Customers are 
advised that the Bank is not responsible for identifying payee before payment 
if Order No. 2 is used, If you give Order No. 2 delete Order No. 1 and do 
not cross’. The Banker, Vol XCII, pp. 49-51. The idea is attractive, 

e though one feels that many customers would need more guidance than the 

roposed instructions on the cheque books. 

83 Tennyson, The Passing of Arthur. 

* Mr. J. Milnes Holden, LL.B., A.I.B., is Assistant Lecturer in Commercial 
Law at the London School of Economics. H . 


THE ROYAL MARRIAGES ACT, 1772' 


eIN 1986 an American divorcée, Mrs. Simpson, brought the Royal 
Marriages Act to the publie notice. Although on that occasion 
it was probably not applicable, as it is extremely unlikely that it 
applies to the reigning sovereign,? the Act came in for consider- 
able criticism. The purpose of this article is to show that it 
can be criticised on the fundamental ground that it no longer 
applies to any member of the Royal family in anything like close 
e proximity to the Crown, if indeed, it now applies to anyone. 

Early in 1950 another American divorcée, also called Mrs. 
Simpson, married in America another descendant of George I, 
the third Marquess of Milford Haven.* It appears that no formal 
consent of the King in Council was given to this marriage. Since 
it was decided in the Sussex Peerage Case? that the mere fact 
that the marriage took place abroad is not enough to take it out 
of the statute, the validity of the marriage must depend upon the 
Marquess coming within the exempting clause, *other than the 
issue of princesses who have married, or may hereafter marry into 
foreign families °.” While there can be no possible doubt that he 
does so, as his descent from King George II is through such a 
princess,” it is suggested that these words of exemption are so 
loosely drafted that they exclude the majority of the living 
members of the Royal family from the operative portions of the 
Act. . 

The Royal Marriages Act was passed—not without protests °—at 


1 12 Geo. IIT, c. 11; 4 Halsbury's Statutes, 188. 

? Since the consent must be given under the Great Seal and passed in Council 

(s. 1), the contrary view is not so absurd as it appears at first sight. The 

monarch is within the words ‘descendant of George II' (idem), but the 

Preamble (infra), shows that Parliament clearly had in mind only the other 

members of the Royal family. The King.is not bound by a Statute unless 

expressly referred to (Magdalen College Case (1615) 11 Co. Rep. 66b, 68b; 1 

Blaekstone's Commentaries (14th edn.) 262). 

For a layman's view see Mackenzie, The Windsor Tapestry (1938). 

The Times, February 6, 1950, p. 6. 

It is customary to announce such consents in the Court Circular and in the 

London Gazette. 

(1844) 11 Cl. & Fin. 85. 

Section 1. 

8 His great-grandmother was Princess Alice (1848-1878), second daughter of 
Queen Victoria. She married the Grand Duke of Hesse. It appears to be 
irrelevant that the Marquess, like his father and grandfather, is a British 
subject domiciled in England. The genealogical information in this article 
has been verified from the Peerages of Burke and Debrett (1949 editions) and, 
where appropriate, from the Almanach de Gotha (various editions). For some 
of the earlier connections see Townend, The Descendants of the Stuarts, 2nd 
edition, 1858. 

9 ‘The passing of this Act was strongly opposed.’ (Erle C.J. as junior counsel 
in the Sussex Peerage Case, at p. 140.) 
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the urgent recommendation of King George III, whose younger * 


brothers had recently made. what he considered to be unsuitable 
marriages, as he feared that his young sons might do even 
worse." It appears to have been drafted with excessive eelerity 
and insufficient attention to then comparatively remote contin-» 
gencies, which have, in the writer's view, now occurred. : 

The Preamble recites, *that marriages in the royal family are 
of the highest importance to the State, and that therefore the Kings 
of this realm have ever been entrusted with the care and approba- 
tion thereof ’.!? "The statute is, ‘more effectively to guard the 
descendants of... King George II . . . from marrying without the 
approbation of (his) Majesty, (his) heirs and successors, first had 
and obtained ’. 

Section 1 enacts that ‘no descendant of the body of his late 
Majesty King George the Second, male or female (other than the 
issue ef princesses who have married, or may hereafter marry, 
into foreign families), shall be capable of contracting matrimony 
without the previous consent of his Majesty, his heirs or 
successors, signified under the great seal, and declared in council, 
(which consent, to preserve the memory thereof, is hereby directed 
to be set out in the licence and register of marriage, and to be 
entered in the books of the Privy Council, and that every 
marriage, or matrimonial contract, of any such descendant, with- 
out such consent first had and obtained, shall be null and void 
to all intents and purposes whatsoever". 

In no respect is the statute so open to criticism as in the con- 
cluding words of this section. *‘ This high-handed measure, which 
bastardises the issue of such marriage, instead of, as it might well 
have done, merely declaring them incapable of succeeding to the 


10 William, Henry, Duke of Gloucester and Edinburgh (1743-1805) had married in 
1766 Maria, Dowager Countess Waldegrave, a natural daughter of Sir Edward 
Walpole. Henry Frederick, Duke of Cumberland and Strathearn (1745-1790) 
in 1771 married Lady Anne Horton, a commoner's widow. 

11 With reason. George, Prince of Wales, ‘married’ Mrs. Fitzherbert, in 
violation of the Act, December 15, 1785. (The Complete Peerage, III, 450, 
note (d). The sixth son, Augustus, Duke of Sussex (1778-1848) twice so 
‘married’. All the other sons,.except the Duke of Cambridge (1774-1850), 
lived openly with mistresses. When William IV came to the throne he 
created his ‘ Dearly beloved natural Son ' an Earl (loc. cit. IX, 429). 

12 At common law the King of England had the care and approbation of the 
marriages of his children and grand-children by sons, and of the heir pre- 
sumptive. This was unanimously decided to be the law by the judges in 
1779. (Lord's Journals, February 22.) His control over the remoter mem- 
bers of the royal family was vague and undefined. But it is very important 
to notice that the want of the King’s approbation previous to the passing 
of the 1772 Act did not invalidate the marriage, but merely rendered the 
parties liable to punishment for contempt of the royal authority. (VI Hals- 
bury's Laws of England, 2nd ed., 442, note (m).) ‘Thus, when Henry VIII's 
sister, Queen Mary (1498-1533) remarried without his leave, her husband, 
the Duke of Suffolk, had to pay over £24,000 to the King. (Dictionary of 

e National Biography, vi, 219.) When a common Jaw right of the Crown is re- 
enacted by statute sub condicione, the Crown cannot rely on its common law 
right to act sine condicione. (Att.-Gen. v. de Keyser's Royal Hotel, Ltd. 
(1920) A.C. 508.) . 
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throne, or even to any title of honour, was very clumsily drawn 
by Mansfield, Thurlow and Wedderburn'. That bastardisation 
was in fact the result of the statute is abundantly clear on the 
wording of this section. It was also so held in the Sussex Peerage 
*Case.‘* Even the intensely autocratic ruling houses of the Con- 
etinent admitted the validity of an agnate’s marriage without the 
Sovereign’s consent, but such a marriage, being morganatic, gave . 
no rights of succession to its issue. 4 

Section 2 provides a loophole of escape for those caught by 
the previous section, if, being above the age of twenty-five years, 
they wish ‘to persist in (their) resolution to contract a marriage 
disapproved of, or dissented from, by the King’. They may in 
such circumstances give twelve months notice of their intended 
marriage to the Privy Council. If during that time both Houses 
of “Parliament have not expressly declared their disapprobation 
of the intended marriage—which is perhaps  unlikeby—the 
ceremony may take place and the marriage will be valid. The 
words of the section being in no way qualified, it seems that the 
issue of such a marriage could succeed to the throne. Rather 
curiously, this door of grace does not seem ever to have been 
employed. 

Section 8 makes everyone present at a ceremony in violation of 
section 1, ipso facto guilty of praemunire : 

‘Every person who shall knowingly or wilfully presume to 
solemnise, or to assist or be present at the celebration of any mar- 
riage with any such descendant, or at his or her making any 
matrimonial contract, without such consent as aforesaid first had: 
and obtained, except in the case above mentioned,'* shall, being 
duly convicted thereof, incur and suffer the penalties ordained and 
provided by the Statute of Provision and Praemunire made in the 
sixteenth year of the reign of Richard the Second ’.27 

In its enthusiasm to outlaw such a marriage and all the parties 
to it, the legislature would seem to have overreached itself, in that, 
since everyone present at the ceremony is guilty of a crime, evidence 
of its having taken place could only come from a police spy pro- 
vided in advance with a free pardon. No one can be compelled to 


13 The Complete Peerage, IIL, 547, note (a). 

14 Supra, note (6). 

15 Thus the Archduke Franz Ferdinand of Austria-Este (murdered at Sarajevo 
in 1914), had married without permission: a member of the Bohemian 
noblesse. Consequently, his sons, though legitimate, did not succeed to the 
Dual Crowns in 1916. (Almanach de Gotha, 1982 ed., 488.) 

16 [.e., the procedure under section 2. 

17 16 Ric. II, c. 5 (1392-3). They were the forfeiture of all the property, real 
and personal, of the person convicted, and his imprisonment for life or per- 
petual outlawry. The forfeiture is an express part of the sentence, and the 
crime not being a felony, it was not abolished by the Forfeiture Act, 1870. 
(Kenny, Outlines of Criminal Law, 15th ed., 323.) Criminal outlawry was 
abolished by the Administration of Justice (Miscellaneous Provisions) Act, 
1938, e. 12. The imprisonment is untouched by the Criminal Justice Act, 
1948, 10th Schedule. 
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give evidence which will have the effect of incriminating the witness > 
himself.1* Consequently, although a number of crimipal cere- 
monies have taken place,!? no prosecution has ever been instituted 
so far as can be traced, for the crime created by this section 3.”° 
Of course, public opinion would not have countenanced such ae 
proceeding in recent times. è 

But the purpose of this article is not to criticise the provisions 
of the Royal Marriages Act as they stand, but rather to inquire 
whether there is now in fact any living person to whom tbe Act 
applies. 

I refer once more to the exemption given by section 1” to 
* the issue of princesses who have married, or may hereafter marry, 
into foreign families’. Counsel for the petitioner in the Sussex 
Peerage Case, Sir T. Wilde," puts the position thus, ‘The Act ° 
itself excepts from its operation the issue of princesses, who have 
been rgarried, or who may marty into foreign families. "This shows 
that it was intended to have a very restricted operation, and not 
to apply to all those who, by the chance of events, might come 
to have a claim to the succession to the Crown. If the Act really 
had any distinctive purpose of policy, here is an abandonment of 
it. The persons nearest to the succession to the Crown, have been 
those expressly excepted from its provisions. The Princess Char- 
lotte ?? was a princess who married into a foreign family. By the 
terms of the Act, her issue would be excepted from its provisions; 
yet she was very near the throne; and her case, therefore, affords 
a proof of the extraordinary inaccuracy and looseness with which 
the Act was drawn, and shows it rather to have been an emana- 
tion from the Royal temper at the moment, than a well-considered 
and well-framed piece of legislation. The issue of her present 
Majesty,” had she married while a princess, would in like manner 
have been exempt from its operation ’. 
. This argument was only incidentally relevant in the Sussex 
Case. Consequently, it was not dealt with in the judgments. At 
other stages in the argument numerous judicial interjections took 


18 R. v. Slaney (18829) 5 C. & P. 918; R. v. Garbett (1847) Den. 286. More- 
over, it is unusual to convict on the uncorroborated evidence of accomplices, 
which everyone present must necessarily be. ; 

19 E.g., those referred to in note (11) supra. The second Duke of Cambridge 
(1819-1904), the famous Commander-in-Chief, is believed to have been the most 
recent case, but as to his marriage, see note (72) infra. 

?0 Nullity proceedings were taken in respect of the Duke of Sussex's first ' mar- 
riage’. (Woster's Peerage, 1880, lxxvii.) See also the Duke’s declaration, 
Sussex Peerage Case, at p. 99. 

21 Supra. 22 At p. 98. 

23 Only child of George IV, born in 1796. Her husband was Prince Leopold of 
Saxe-Coburg-Saalfeld (1790-1865), afterwards first King of the Belgians. 
(Queen Victoria’s ' Uncle Leopold’. Also Prince Albert's.) She died .in 
childbirth in 1817 without surviving issue. If the writer's later contention as 
to the meaning of issue (infra) be correct, this Princess was herself exempt 

* from, the Act, her maternal grandmother: being Augusta, Duchess of Bruns- 
wick-Wolfenbüttel, eldest sister of George III. . 
24 Queen Victoria. d 
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place, which tends to show that their lordships were not violently 
in disagreement with the gist of it, i.e., that Princess Charlotte 
and Queen Victoria (had she been a princess) would be treated as 
having married ‘into foreign families’. Both of.their husbands 
were princes of the house of Saxe-Coburg—clearly a foreign family. 


eit is to be noted that the words used are ‘marry into foreign 


families’, and not ‘ marry foreign subjects’. In point of fact both 
princes had been naturalised by Act of Parliament before their 


‘respective marriages.?? It is the foreignness of the family, not that 


of the individual member of it, which is in question. 

If this contention of Sir T. Wilde is correct, the Royal Mar- 
riages Act can have no application to the issue of the Princess 
Elizabeth, Duchess of Edinburgh, as she has married into a 
foreign family, that of Greece.?^ Although her husband uses the 
surname of Mountbatten,?' and is a naturalised British subject,?* 
he was born a Prince of Greece, a Greek subject, the son and 
grandson of Greeks. The contention might however be attacked 
on the ground that naturalisation cuts the individual off from his 
family. In Roman law a capitis deminutio media—loss or change 
of civil status "—took the deminutus out of the potestas of his 
paterfamilias." But if words are given their ordinary meaning, 
the word * family ? appears to extend to a man’s near blood relatives 
without regard to nationality. The context, ‘marry into... 
families?, shows that it does not here mean * children’, as in the 
phrase, ‘my wife and family’. As Wickens V.-C. said in Burt v. 
Hellyar,™ ‘ family ’, ‘is a popular and not a technical expression °, 
and ‘is, in itself, a word of the most loose and flexible descrip- 
tion". It may be argued that it should therefore be given the 
meaning which will best give effect to the declared object of the 


- Statute, viz., to safeguard certain Royal marriages. Against this 


must be put the fact that this is a penal statute establishing a 
erime (which is not malum in se) and one * passed to deprive certain 
persons of a natural right, a right sanctioned and enforced by the 


law of both God and man ’.** Such an Act must be construed very 


strictly and any exemptive clause as liberally as possible.?* 


25 Prince Leopold by 56 Geo. IIT, c. 19; Prince Albert by 3 Vict. c. 2. 

26 The Royal family of Greece is a cadet branch of that of Denmark. Its correct 
designation is 'the house of Slesvig-Holstein-Sonderburg-Glucksburg '. (So 
used to fill the column ‘father’s surname ' in Prince Philip’s marriage register, 
reproduced in Shew, Royal Wedding, at p. 117.) 

Assumed on his naturalisation, February, 1947. (Shew, op. cit. 72.) His 
mother was & Princess of Battenberg. 

By ordinary process, not special Act. 

Capitis deminutio media occurred when a Roman citizen became civis of 
another town, e.g., a civitas peregrina or a Latin colony, between which and 
Rome there was no complete community of civil rights (see Moyle's note to. 
Inst.1.16.ii, citing Cicero). 
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30 Tnst.1.12.i. 


31 L.R. 14 Eq. 160, at p. 164. 


.32 Per Kindersley V.-C. in Green v. Marsden (1858) 1 Drew 646, 651. ° 


33 Erle C.J. (as counsel), Sussex Peerage Case, at p. 185. 
34 I return to this matter, infra; notes (49) and (50). 
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The restriction of the exemption to the issue of princesses is e 
very curious. Assuming for the moment that Queen Victoria ss 
disqualified, as Sir T. Wilde suggests,** there is a purely fortuitous 
distinction between the issue of an heiress presumptive, who fharries 
(with permission) into a foreign family before her accession, and* 
that of one who, being refused permissiog, has to wait until here 
accession takes her out of the statute.** But was Queen Victoria 
not a princess? ?' A peerage merges in the Crown, when its holder 
succeeds to the fountain of honour, and is extinguished,?* but 
the purely titular dignity of princess is not a peerage.?? The greater 
is often included in the less. The fact that King Edward VIII 
was styled ‘ Prince Edward’ from the moment of his abdication 
without further grant‘! appears to indicate that he remained a , 
Prince throughout his tenure of the Crown. In the formal 
language of royal proclamations the Sovereign is often styled 
‘Prinde’ or ‘Princess’. Thus the proclamation of his present 
Majesty's accession ended with these traditional words, ‘ beseech- 
'ing God, by whom kings and queens do reign, to bless the Royal 
Prince, George the Sixth with long and happy years to reign over 
us ’.“° In old statutes this usage is frequent, e.g., the Recognition 
Act, 1608, refers to ‘the highe and mightie Princesse of famous 
memorie, Elizabeth, late Queen of England ’.** 

The restriction appears to have another curious effect. If the 
Sovereign's only daughter and heiress married into a foreign 
family, her issue would be exempt albeit in direct proximity to 
the throne; but if a daughter of, say, the present Earl of Harewood 
were to marry a man of her mother's nationality, her issue would 
remain subject to the Act. And it might obviously be someone 
much more remote from the suecession than that. 

But the main contention. of.this article rests neither on the 
phrase ‘into foreign families? nor on the technical definition 
Of a princess. It is suggested that in fact all the descendants 


35 Supra. 

36 See note (2) supra. 

37 She clearly remained throughout her life a Princess of Hanover, but I appre- 
hend that the princess must be a British one. - : 

38 Lord Cranmore’s Case (1848) 2 H.L.C. 910. Buckhurst Peerage Case (1876) 

. 2 A.C. 1, per Lord Cairns L.C., at p. 28. 

39 Tt was held in the Wensleydale Peerage Case (1856) 5 H.L.C. 958 that the 
Crown cannot create a peerage unless it be hereditary. A prince has to be 
created a peer before entering the House of Lords. . 

19 E.g., a bequest of the testator’s one-third share in a partnership may pass the 
whole business, acquired before his death (Re Russell (1882) 19 Ch.D. 439). 

41 White, The Abdication of Edward VIII (1937). 

. 42 London Gazette, December 12, 1936. 

43 1 Jac. 1, c. 1 (preamble); 4 Halsbury’s Statutes, 126. z 

14 Because she would not be a princess. This example assumes that the Ear] is 
within the Act, which, it is contended, he is not. 

45 By Royal Warrant of December 11, 1917, ‘the children of any sovereign of 

*ihe United Kingdom and the children of the sons of any such sovereign and 
eldest living son oP the eldest son of the Prince of Wales, shall have and at 
all times hold and enjoy the style, title or attribute of Royal Highness with 
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* of King Edward VII are as a result of cross-marriages the issue 
ef an undoubted princess who married into an indisputably foreign 
family. Queen Alexandra was fourth in descent from Princess 
Louisd (1724-1751), who married King Frederick VII of Denmark. 

° She was George II’s youngest daughter. The late King George Vs 
edescendants, who are the only members of the Royal family 
reasonably near to the succession, are doubly exempted, as Queen 
Mary's mother, Princess Mary of Cambridge (1888-1897), married 
into the foreign family of Teck.*' It is therefore submitted with 
very great respect that the whole of the issue of Edward VII are 
within the exemptive provisions of section 1 of the Royal Marriages 
Act, 1772. 

. This contention is based on the assumption that the words 
*the issue" of such a princess mean *all the issue". Jt is difficult 
to see what other meaning can be put upon these words. Is would 
be quite arbitrary to add some such phrase as, ‘ not being British 
subjects?, or, ‘not being more directly descended from a later 
British Sovereign ’.“* "These phrases of limitation simply are not 
there. No doubt the legislature would have done better to add 
them, but it having failed to do so, it is no part of a judge's duty 
in construing what has been enacted to add to it what should 
have been enacted. As has already been pointed out, this is a 
penal statute and must be strictly construed. .Any exemptive 
provisions, on the other hand, must be construed as favourably 
as possible. If a descendant of Edward VII * were on trial for 
the crime created by the statute, he would be entitled to claim 
that he was the issue, albeit somewhat remote,” of a princess who 
married into a foreign family, and therefore entitled to an acquittal. 


iheir titular dignity of Prince and Princess prefixed to their respective 

Christian names, or with their title of honour’. Previously the titles had been 

more extended. It is suggested that a reigning queen would normally come 

within ‘these words, as Queen Victoria clearly did. 

Her daughter Louise, Princess Charles of Hesse-Cassel (1750-1831), had a 

daughter, also Louise, the Duchess of Slesvig-Holstein-Glucksburg (1789- 

1867), who was the mother of King Christian IX of Denmark (1818-1906), 

Queen Alexandra's father. Queen Alexandra's mother was also a descendant 

of George II. 

17 A morganatic branch of the royal house of Wurtemberg. Her husband, 

Francis, first Duke of Teck (1837-1900), resided in England after his mar- 

riage in 1866, but does not appear to have been naturalised. i 

It is extremely difficult to frame words which catch those persons whom it is 

necessary to catch and no others. 

Kent v. Whitby (1738) 3 Brown's Parl.Cas. 487; London Passenger Transport 

Board v. Moscrop [1942] A.C. 382 at p. 849; Adrema, Ltd. v. Jenkinson 

[1945] K.B. 446 at p. 452. 

Hutchinson v. Manchester, Bury and Rossendale Ry. (1846) 15 M. & W. 314, 

at p. 318. $ 

51 Other than the Duke of Windsor and his issue. They are expressly exempt 
by His Majesty's Declaration of Abdication Act, 1986 (1 Edw. VIII & 1 Geo. 


4 


a 


4 


œ 


4 


wo 


5 


o 


VI, c. 3), s. 8. ` 
52 Section 3. , i m 
3 Necessarily not so remote as their descent from George II, which gives the 


court jurisdiction. 
a . B 
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From the wording of the Act? it is clear that the tests of 
criminality and nullity are the same. : 

In the Sussex Peerage Case itself,5* Tindal C.J. said, ‘If the 
words of a statute are in themselves precise and unambiguous, then 


no more can be necessary than to expound these words in their” 


natural and ordinary sense. The words themselves alone do, if 
such cases, best declare the intention of the law giver’. Later ^ 
he says of the particular act in question, ‘ the words of the statute 
appear to us?* to be free from ambiguity’. The natural and 
ordinary meaning of the term ‘ issue °’ is descendants ad infinitum.5" 
In other statutes relating to the Royal family the word is invariably 
used in this sense. In some will cases a so-called ‘ popular’ 
meaning has been given to the words restricting them to issue in 
the first generation, i.e., children.?. Such a construction here, 
as well as being quite unjustifiable, since the legislature must be 
taken to understand the ordinary legal meaning of a word, would 
lead to absurd and untenable results. For example, while the 
children of Empress Victoria of Germany ® would be exempt, her 
grandchildren and their descendants, necessarily more remote 
from the British crown, would have to have their marriages 
approved by the Kings of England. If then ‘ the issue’ is given 
its ordinary meaning, the only possible meaning which it can be 
given in this context, it must necessarily follow that all the 
descendants of Edward VII are within the exempting words. 

It may even be asked whether there is now any living person to 
whom the Act applies. Even if Queen Victoria was not a ‘ princess ” 
within the meaning of the Act, or her marriage was not one into 
a foreign family—which are admittedly matters of argument—most, 
if not all, of her living descendants can claim exemption by some 
other line of descent. Thus all her daughters who had issue married 


54 Loe. cit., at p. 148. 

55 Idem. 

56 The question had been referred to the judges. 

57 Whythe v. Thurlston (1749) Amb. 555; S.C., sub nom. Wyth v. Blackman, 

1 Ves.Sen. 196; Davenport v. Hanbury (1796) 3 Ves.Jun. 257, per Arden 

M.R. at p. 958; Hockley v. Mawbey (1790) 1 Ves. 148, 150; Freeman v. 

Parsley (1797) 8 Ves. 491; Leigh v. Norbury (1807) 13 Ves.Jun. 840, 844; 

Bernard v. Mountague (1816) 1 Mer. 422, 484; Head v. ‘Randall (1843) 2 

Y. & C. Ch.Cas. 281, 285; Hall v. Nalder (1859) 99 L.J.Ch. 949; Ross v. 

Ross (1855) 20 Beav. 645, 648; Rhodes v. Rhodes (1859) 97 Beav. 418, 416; 

Re Corlass (1875) 1 Ch.D. 460; Edyvean v. Archer, Re Brooke [1903] A.C. 

879, 384; Re Burnham, Carrick v. Carrick [1918] 2 Ch. 196; Re Sutcliffe, 

Alison v. Alison [1934] Ch. 219. 

E.g., The Act of Settlement, 1700 (12 & 18 Will. IIT, c. 2), s. 1: ‘in default 

of issue of the said Princess Ann and of His Majesty '. For an exactly 

similar use, see the Succession to the Throne Act, 1544 (85 Hen. VIII, c. 1), 

8. 1, ‘and for default of such issue . .. 

59 Ralph v. Carrick (1879) 1i Ch.D. 878, per James L.J. at p. 883. If it is 
qualified as, e.g., 'issue male' or, “eldest issue male" y it may in a will be 

e read as equivalent to ' heir-at- law' of the appropriate kind. (Re Cosby's 
Estate [1999] 1 Ir.R. 120.) Such & reading ere would lead to even more 
absurd results than that as 'children' referred to in the text. 

$9 Bldest daughter of Queen Victoria, see infra, note (61). 
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into foreign families.! Her second son, the Duke of Edinburgh 
(1844—1900)*? is represented only by the issue of his four daughters, 
all of whom married into foreign families. The youngest son, 
ethe first Duke of Albany (1853-1884) married a descendant of 
Augusta, Duchess of Brunswick-Wolfenbiittel (1787-1813), eldest 
` sister of George III. More difficult is the case of the third son, 
the first Duke of Connaught and Strathearn (1850-1942). His 
wife was descended from the only daughter of George I, but 
apparently 5 not from George II. This raises the point whether 
the exempting princess must herself be a descendant of George II.** 
If so, this branch of the Royal family is the only one to whom 
the Act may possibly apply. But his elder daughter married into 
the Royal house of Sweden, so as to exempt her issue.*’ Therefore 
the sole person to whom the Act could apply would seem to be 
the only son of the other daughter, Lady Patricia Ramsey." 

He is Captain . Alexander Ramsey (born 1919), approximately 
sixty-eighth in the line of possible succession to the throne.9* This 
seems a sufficient commentary on the supposed effectiveness of 
the Royal Marriages Act in protecting the throne from undesirable 
consorts. But, of course, if the arguments for Queen Victoria's 


61 The Princess Royal Victoria (1840-1901) married the German Emperor 
Frederick, Princess Alice (1843-1878) the: Grand Duke Ludvig IV of Hesse, 
Princess Helena (1846-19238) Prince Christian of Slesvig- Holstein; Princess 
Louise (1848—1939) married the ninth Duke of, Argyll, but had no issue; 
Princess Beatrice (1857-1944) married Prince Henry of Battenberg. The 
last-named was naturalised, but only after his marriage. (Dictionary of 
National Biography, Supp. T, 411.) 

$2 Reigning Duke of Saxe- Coburg and Gotha from 1893. 

Princess Marie (1875-1938) married King Ferdinand of Rumania, Princess 

Victoria (1876-1986) the Grand Duke Cyril Vladimirovitch, head of the House 

of Romanov after the annihilation of the Tsar’s immediate family, 1918, 

Princess Alexandra (1878-1942) into the mediatised German family of Hohen- 

lohe-Langenburg, Princess Beatrice (born 1884) the Infante Alfonso of 

Orleans-Bourbon. The Duke's only son died without issue in 1899. 

64 As to this lady, see also note 22, supra. The Duchess of Albany was daughter 

of. Helena, Princess George of Waldeck (1831-1888), daughter of Paulina, 

Duchess of Nassau (1810-1856), daughter of Prince ‘Paul of Wurtemberg 

(1785—1852), son of Queen Charlotte of Wurtemberg (1764—1788), daughter of 

the Princess Augusta referred to in the text. 

In view of the complexities of royal genealogies, it is dangerous to state a 

negative categorically. The Duchess of Connaught was daughter of Prince 

Friedrich Karl of Prussia (1828-1885), the famous ‘Red Prince’ of the 

Franco-Prussian war. George I’s daughter was Queen Sophia Dorothea of 

Prussia (1685-1757), who can scarcely be called an English Princess at all, 

but is within s. 1 of the Act of Settlement, 1700. 

Presumably she must. Otherwise a Stuart or even a Plantagenet princess 

might be used. 

97 Princess Margaret of Connaught (1882-1920) was the first wife of the present 
King of Sweden. 

68 Born 1885. Also to her for a re-marriage. The Duke’s male issue became 
extinct at the death of his grandson, the second Duke (1914-1943). 

69 This is a conservative estimate. Between him and the throne, stand, in 
addition to all the descendants of George V (except the Duke of Windsor), 
members of the Royal families of Norway, Rumania, Greece, Yugoslavia, 
Romanov, Leiningen, Hohenzollern, Hohenlohe-Langenburg, Slesvig-Holstein, 
Sweden and Denmark; also Hapsburg and Orleans-Bourbon, if prepared to 
ferswear their religion. 
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being an exempting princess '" are accepted, even Captain Ramsey 
must be outside the Act. ° 

There is, however, one other group of descendants of 
George II—the German house of Hanover or Brunswick-Luneburg. 
As their descent is directly through males, they would seem to be ° 
particularly within the intention of the statute. But Kinge 
George V of Hanover (1819-1878)" married a descendant of the 
Princess Royal Anne, Princess of Orange-Nassau (1709-1759), 
eldest daughter of George II. From this marriage the present 
Hanoverian line descends. Thus there is, as far as can be 
ascertained from published genealogies, only oné living unmarried 
descendant of George II to whom the Act may still apply.7? 

This marriage of George V of Hanover makes the question 
of whether the Act can apply to persons who are not British sub- 
jects a purely academic one. It was never anything else (except 
possibly as regards papists) as by the remarkable Princess Sophia 
Naturalisation Act, 1705, every protestant descendant of that lady 
was—at least for the purposes of English law—a British subject.'? 
But in any event domicile and not nationality is the test by 
which the capacity of a person to marry must be tested. It 
is at least arguable that the terms of the Royal Marriages Act 
are so categoric that even -a foreign-domiciled person—if he is 
not within the exemptive words—must be treated by the English 
courts as being incapable of matrimony without the British King's 
consent. ?? ; 


70 Supra. 

71 Second Duke of Cumberland and Teviotdale, a grandson of George III. Queen 
Mary of Hanover's mother was Amelia, Duchess of Saxe-Altenburg (1799- 
1848), whose mother, Henrietta, Duchess Ludwig of Wurtemberg (1780-1857), 
was the youngest daughter of the Princess Royal Anne referred to in the 
text. The heads ‘of the House of Hanover in the next two generations also 
matried the foreign issue of British princesses. They and the second Duke 
of Albany (reigning Duke of Saxe-Coburg-Gotha from 1900) were deprived 
of their British honours under the Titles Deprivation Act, 1917 (6 & 7 
Geo. V, c. 47), but this has affected neither their eventual right of succession 
to the throne nor the incapacity (if any) they might have under the Royal 
Marriages Act. : 

72 The most striking result of the writer’s contention, if it be correct, is that 
the second Duke of Cambridge (supra, note (19)) could lawfully have married 
his ' wife’, Mrs. Fitzgeorge. His mother was Princess Augusta of Hesse- 
Cassel (17971889), grand-daughter of Princess Mary, Landgravine of Hesse- 
Cassel (1723-1771), fourth daughter of George II. He and his sisters and 
Princess Charlotte of Wales (supra, note (23)) were the only grand-children 
of George III exempt on the writcr’s contention. He went through a form 
of marriage in church (The Complete Peerage lI, 499, note (c), but it is 
unlikely that the marriage was formally correct, as it seems improbable that 
banns were read or a licence obtained, in view of the substantial ‘cause or 
impediment * then thought to exist. ? 

73 4 & 5 Anne, c. 15; 4 Halsbury's Statutes, 165. (It was repealed by the 

British Nationality Act, 1948 (4th Schedule).) 

Re Bozzelli's Settlement [1902] 1 Ch. 751, per Swinfen Eady J. -at p. 758. 

Dicey, The Conflict of Laws (6th ed.), Rule 168, p. 758; see also Exception 

X, p. 777 and note (47), p. 778. 

75 The Act seems to contemplate this. Otherwise there would be no need 
expressly to exempt the issue of princesses, whose issue would normally be 
domiciled abroad. 
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To sum up, the Royal.Marriages Act, 1772, has spent its force, - 
every now living descendant of George II'* being exempted as 
‘the issue of princesses who have married . . . into foreign 
familie ’.77 This is scarcely to be regretted, as few Acts have been 
‘so badly drafted or excited so much execration. Even when there 
evere descendants to whom it did apply, it did not do its work 
properly. Thus a Roman Catholic descendant—with no possible 
interest in the succession ?— was caught by its terms," but the 
heir presumptive to the throne, if only his mother had married 
into a foreign family, was exempt. In fact, ‘ marriages ’ rendered 
criminal and void by its provisions were treated socially as the 
equivalent of the continental morganatic marriage.*° 

If it be true that ‘ marriages in the Royal family are of the 
highest importance to the state? *' it is obviously desirable that 
new legislation should be introduced. There seems little need to 
make it extend beyond the descendants of the late King Gearge V. 
No criminal penalty should be attached, it is suggested, to a 
marriage of such a descendant without the Royal consent; nor 
should the marriage be rendered void. A solution more in accord- 
ance with modern ways of thought would be that the descendant 
by such marriage should forfeit all title to the throne for himself 
and his issue. Extreme care would be necessary in drafting the 
section (if any) conferring exemption upon the issue of those female 
members of the Royal house who marry into foreign families. 


C. d’O. Farran.* 


76 With the possible exception of Captain Ramsey, supra. 

77 Section 1, supra. 

78 Act of Settlement, 1700, s. 1. d 

79 There are no words excluding them from the Royal Marriages Act. But for 

this Act Georgé IV's marriage to Mrs. Fitzherbert (note (11), supra) would 
have incapacitated him for the Crown and probably the Regency, as she was 
a Roman Catholic. 

$9 Thus, the Duke of Sussex’s first English ‘ marriage’ took place publicly at 

8t. George's, Hanover Square, and Queen Victoria created his second ' wife’ 

Duchess of Inverness. (The Complete Peerage, VII, 69). The Duke of 

Cambridge was attended by his illegitimate sons even on State occasions. 

(Bodley, The Coronation of Edward the Seventh (1908) 349.) It is commonly 

stated (¢.g., The Complete Peerage, IL, 499, note (c)) that these ' marriages ' 

were ecclesiastically binding. The language of annulment (s. 1) is, however, 
irreconcilable with this view. By s. 7 of the Act for the Submission of the 

Clergy, 1536 (28 Hen. VIII, c. 19; 7 Halsbury's Statutes, 31) canon law is 

not valid when in contradiction to the express words of a statute. 

Preamble to the Royal Marriages Act, supra. The events of 1936 clearly 

demonstrate that they are. 

? This is the position in Scandinavia. In Sweden all princely titles are usually 
forfeited, the Prince simply becoming ‘ Hr. Bernadotte ’. This seems unduly 
drastic. In Denmark the Prince's wife is styled ‘Princess’, but neither 
she nor her husband is a ' Royal Highness’. (See the Almanach de Gotha, 
sub. tit. ‘Danemark’ and ‘ Suéde’.) The Duchess of Windsor is not entitjed 
to this style (London Gazette, May 27, 1987). 

* Mr. C. d'O. Farran, M.A., B.0.L.(oxon), is an Assistant Lecturer in Law in 

- the University of Sheffield. 
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NOTES OF CASES 


TREATIES BEFORE MUNICIPAL Courts 


In breach of obligations which the United Kingdom assumed by a 
treaty with Italy and which, in effect, provided for the release to 
the order of the Italian Government of all assets belonging to Italian 
nationals, the Board of Trade released the property of the late King 
of Italy to the administrators of his English estate. When the 
Republie of Italy instituted proceedings to recover the property, 
its action was dismissed on the paramount ground that the treaty 
had not been so incorporated into the law of England as to enable 
the court to hold that the release ordered by the Board of Trade 
was unlawful: The Republic of Italy v. Hambros Bank [1950] 
Ch. 814. In reaching this result Vaisey J. confessed to ‘ some 
bewilderment ’ and in vain searched for * some explanation of what 
is to me inexplieable? (p. 329). From the point of view of public 
international law the result is indeed a stain on English law, 
however inevitable it may have been in the present state of the 
authorities, for a treaty has been allowed to be displaced by English 
municipal law. Would it not have been possible and perhaps 
necessary to uphold the treaty by resorting to the doctrine of publie 
policy? Do not the highest interests of State require refusal of 
recognition to such acts of the government as are plainly incon- 
sistent with the treaty obligations solemnly undertaken by the 
government on behalf of the Crown? Undoubtedly, ‘ wherever 
sovereign nations have contracted upon sovereign matters, the 
effect is a species of obligations ex quo non oritur actio " : Nabob 
of the Carnatic v. East India Co. (1791) 1 Ves.Jr. 870, 889, 390, 
per Lord Thurlow, and many later authorities. But although no 
party to a tréaty can invoke municipal jurisdiction for the purpose 
of enforcing its terms, this does not leád to the further rule that 
the breach of some principle of municipal law is required, and the 
breach of an international obligation is insufficient, to support a 
violation of publie policy. Where it is the Executive that has 
broken the terms of a treaty, it is not too much to say that to 
sanction the breach is opposed to those standards of conduct and 
that rule of law which this country is striving to maintain. Even 
a private person who violates those standards of international con- 
duet by contemplating action hostile to a friendly State will find 
his contract stigmatised as irreconcilable with public policy and, 
therefore, illegal: De Wtitz v. Hendricks (1825) 2 Bing. 816. The 
standards applicable to the Executive should be more, not less, 
severe. Courts have been prone to derive legal maxims from the 
alleged necessity for conforming with the Executive’s conduct of 
64 
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foreign affairs (see ‘ Judiciary and Executive in Foreign Affairs 
in Transactions of the Grotius Society, 1948, 148). The courts 
should be even more willing to make the Executive itself abide by 
the obligations contained in treaties ànd for this purpose, while not 
‘allowing the.terms of a treaty to be enforced by action in a 
mùnicipal court, to refuse sanction to a breach of a treaty. In 1888 
Maitland said (The Constitutional History of England, p. 425): 
* Suppose the Queen contracts with France that English iron or coal 
shall not be exported to France,—until a statute has been passed 
forbidding exportation, one may export and laugh at the treaty ’. 
Even if this remains true today as a general proposition, the 
Executive ought not to be allowed so to laugh. : 


F. A. Mann. 


Tue TIME or Payment or CHEQUES 5 

Ir a debtor pays his creditor by means of a cheque it is trite law 
that in the absence of evidence to prove that the creditor took the 
cheque in satisfaction of the debt the implication is that the receipt 
of the cheque operates as a conditional payment (see Byles on Bills, 
20th ed., 811): if the cheque is not paid at the due date the original 
debt revives, and can be enforced by action (ibid., p. 812, and 
authorities cited). What had never been determined until Re Hone 
[1950] 2 All E. R. 716 was as to the precise point in time at which 
the creditor is to be regarded as having received the money; is it 
when he takes the cheque or when the cheque is paid? According 
to Harman J. in that case the latter is the correct view, at any rate 
for purposes of bankruptcy. 

On the face of it the point appears to be an elementary one, and 
one of importance, and it seems strange that it should have gone 
so long undecided. On reflection however it is difficult to imagine 
cases where it would be likely to arise, apart of course from bank- 
ruptcy. Nevertheless it is clearly one of much interest, and it seems 
a pity that the learned judge should have dealt with it in a some- 
what perfunctory manner, brushing aside in his judgment earlier 
opinions which if they did not decide the matter, at any rate, it is 
submitted, throw a good deal of light upon it. Nowhere in his 
judgment is any appreciation shown of the nature of a condition 
subsequent, nor in so far as the matter is to be determined on the 
basis of the provisions of the Bankruptcy Act, 1914, does he at any 
point have regard to what are the sort of considerations which should 
govern the protection of transactions from the operation of the: 
bankruptcy law. 

‘The facts of Re Hone shortly were that Mrs. Hone paid to 
the Kensington Borough Council a rate demand by means of *& 
cheque. Shortly after the cheque had been paid into the Council's 
banking account, and before it had been collected Mrs. Hone was 
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made bankrupt. The cheque was a few days later collected by the 
Council's bank, and credited to their account. The trustee in bank- 
ruptcy claimed that the money was part of the bankrupt’s estate, 
and must be refunded by the Council. The Council contended that 


the transaction was protected by section 45 of the Bankruptcy Act, 


1914, since the payment had taken place before the date of thé 


receiving order. The trustee in bankruptcy was held entitled to. 


recover the money from the Council. 

The first point to be decided seems to me to be whether the 
time at which payment takes place in these circumstances is to be 
determined as a matter of generallaw, or as a matter of the con- 
struction of section 45 of the Bankruptcy Act, 1945. Prima facie 
the latter should be the correct view but it is submitted that unless 
there are words in the section which take the point out of the ambit 
of the general law it is not only highly desirable but correct to 
follow the general rule. It is not quite clear whether the learned 
judge accepted this view, but since he refers to a number of cases 
which were not concerned with bankruptey we may perhaps take 
it that he reached his conclusion on general grounds. At any rate 
it is submitted that the words ‘payment . . . takes place’ in the 
section are not such as to take the case out of the ordinary rule 
relating to payment by cheque, whatever that may be. 

When then does * payment take place? in the ordinary type of 


transaction where a cheque is used? Prima facie one would say . 


that any agreement entered into, or act done subject to a condition 
subsequent is good and effective unless and until the condition 
happens. There are dicta to this effect in Hadley (Feliz) & Co. v. 
Hadley [1898] 2 Ch. 680, Marreco v. Richardson [1908] 2 K.B. 
584, and Pearce v. Davis (1884) 1 Mood. & R. 365. And this being 
so it is difficult to understand why payment should not be regarded 
as having taken place when the Council took the cheque. They 
could, of course, have refused a cheque and demanded legal tender, 
upon which presumably Mrs. Hone, whose arrangement with her 
bank would have permitted her to withdraw the necessary funds, 
would have paid in notes. But this would have been a highly 
unrealistic proceeding, and it is submitted that a judgment which 
in effect requires the creditor to demand legal tender, and refuse 
a cheque if he is to be safe is equally unrealistic. 

The learned judge, however, brushing the above cited cases 
aside took the view that the Council ‘ got the money when it was 
the richer by £55’, presumably meaning at the point when the 
cheque was passed through the Clearing House. But this, with 


` 


respect, is a superficial, and again a somewhat unrealistic, view. - 


The Council would be credited with the amount of the cheque very 
shortly after it was paid into their account, and would according 
to the ordinary practice of banking be allowed to draw upon it as 
from that time: in other words, they ‘ got the money’ then. It is 
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true, of course, that had the cheque afterwards been dishonoured 
their account would in due course have been debited to that erten: 

Again, how can it be said that the Council * got the money ° in 
any real sense when the cheque was collected? All that happened 
was that some further notes were made in a ledger: they certainly 
hever received anything in cash, or other legal tender then, or at 
any other stage, and no one in the twentieth century would expect 
them to do so. All the stages in a transaction of this kind are in 
fact bookkeeping entries, and it seems common sense to treat the 
first of them, which in ninety-nine cases out of a hundred would be 
the operative one, as being in fact the receipt of payment. 

Even if the matter be looked at purely from the policy of the 
Bankruptcy Act, 1914, the case in favour of the Council seems to 
be even stronger. That policy is that bona fide transactions which 
have gone through without notice of the bankruptcy shall hot be 
opened up provided they have taken place before the receiving 
order. In the conditions of modern business where most payments of 
substantial sums, are made by cheque it seems only realistic to 
regard the giving and receiving of a cheque as a transaction 
eminently worthy of such protection, the more so as so soon as the 
payee has got it into his bank he will in fact be in a position to 
draw upon it. It seems obvious that his protection cannot be 
allowed to depend on the chance of whether he drew upon it in fact, 
and yet if he has done so it seems particularly inequitable to hold 
that he is not protected against the trustee in bankruptcy. It is 
submitted therefore that both in law, equity, and under the Bank- 
ruptey Act the only proper and realistic date to take for payment 
when made by cheque is that at which the cheque is tendered by 
the debtor, and accepted as provisional payment by the creditor. 


C. 


CoMMITTAL FOR SENTENCE 


Tur number and difficulty of the Statutes and Regulations which 


- have to be administered by magistrates in petty sessions are, as the 


Roche Committee pointed out in its report in 1944 (Cmd. 6507), 
such that justices and their clerks are faced with increasingly com- 
plex problems of procedure. 'The Criminal Justice Act, 1948, has 
not lightened their burden. A case in point is E. v. South Greenhoe 
Justices, Ex p. Director of Public Prosecutions [1950] 2 All E.R. 
42, where, after an initial mistake in the interpretation of sections 28 
and 29 of the Act, the respondent, though convicted of a number 
of criminal offences, almost knocked at the prison gates in vain. 
It was only upon a motion for mandamus that the King’s Benclt 
Division was able to cut the Gordian knot and to make sure that 
the offender should be not only convicted but also sentenced. 
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For some time past difficulties have arisen when magistrates, 
exercising their alternative statutory jurisdiction for certain speci- 
fied offences, reach the opinion, after they have entered into the 
substance of the case at hand, that the maximum penalty which 
they can impose by law is inadequate to the offence to be dealt with 
and that it would have been better if they had committed the 
offender for trial at quarter sessions. These difficulties were 
blatantly shown up in 1986 in R. v. Sheridan [1986] 2 All E.R. 
888 and R. v. Grant [1936] 2 All E.R. 1156 and there is no doubt 
that the new and elaborate provisions in sections 28 and 29 of the 
Criminal Justice Act, 1948, were drafted to overcome them. 
Unfortunately it would appear from the report of R. v. S. Greenhoe 
JJ. that even now the aim of giving clear guidance to magistrates 
may not have been fully achieved. 

The decision, whether to try summarily or to commit for trial 
to sessions imposes itself upon courts of summary jurisdiction when 
they stand seized of two categories of offences:— 

(I) those specified in Schedule II of the Criminal Justice Act, 
1925, because under section 24 of that Act a person charged 
with such an offence may be dealt with summarily provided 
he consents.and the court considers this course expedient; 
and f : 

(II) all other offences which by statute, such as the Bankruptcy 
Act, 1914, the Merchandise Marks Act, 1887, and many 
others may be proceeded against either summarily or upon 
indictment. 

Although, according to Hastings and Folkestone Glassworks v. 
Kalson [1948] 2 All E.R. 1018, offences in both categories may be 
regarded as ‘ indictable offences °’, the distinction is still of practical 
importance and should be borne in mind because it is vital to 
subsequent discussion. . 

As a basic principle it is clear that all cases of a serious nature 
should be sent for trial at quarter sessions. Unfortunately it is not 
always simple for magistrates to say from the outset whether or 
not a given case is in fact suitable for summary trial, and during 
the hearing new considerations may crop up which alter the whole 
aspect of the case as a minor matter. The revelation, above all, - 
that the person charged is of bad antecedents or character is a 
most important point which must clearly influence the view which 
the magistrates take of the seriousness of the offence before them 
and of the adequacy of the sentence which they can impose, but 
this information tends to become available too late, as was shown 
with disastrous consequences in Sheridan and Grant. In the former 
case, indeed, Humphreys J., delivering the judgment of the Court 
of Criminal Appeal, made (at p. 886) the suggestion that justices 
Should, as a preliminary to dealing summarily with an indictable : 
_ offence, hear and take into consideration the character and ante- 
cedents of the accused and that such a course would not jnvolve 


/ 


. 
V Jay 1951 - NOTES: OF CASES: 69 


any unfairness to the accused, because ‘ presumably, if the character 
and antecedents of the accused as stated to them appeared to be 
bad, the justices would refuse to deal with the case summarily ’. 
For this obiter dictum the learned judge appears to have had the 


*support of the original wording of section 24 of the 1925 Act (now 


expressly amended by the cancellation of the words ‘ character and 
antecedents of the accused’: Criminal Justice Act, 1948, Schedule 
IX), but the suggestion, involving as it does complete disregard of 
what is generally considered a basic principle of our law of evidence, 
does not appear to have commended itself either to the majority 
of magistrates’ courts or even to the legislature. Instead, courts 
of summary jurisdiction have abided rather by the spirit of an 
earlier dictum of Avory J. in R. v. Hertfordshire JJ. [1911] 1 
K.B. 612 who, after quoting the corresponding provisions of the 
Summary Jurisdiction Act, 1879, that justices were to have regard, 
inter alia, * to the character and antecedents of the person charged ’, 
explained at pp. 628-4: — 

‘It would obviously be most improper for the justices to 
inquire into the character and antecedents of the person charged 
until, after having heard all the evidence they have determined 
to convict him; if they did so and then proceeded to convict, 
he could come to this court and get the conviction quashed on 
the ground that the justices had wrongly admitted evidence as 
to character before conviction.’ . 

` In R. v. Sheridan and E. v. Grant the prisoners had to be 
discharged because in both eases the court of summary jurisdiction 
concerned had changed its mind after conviction, when it discovered 
that the offenders in question had been previously convicted.. In 
these circumstances, committal to quarter sessions for trial 
inevitably met with a successful plea of autrefois convict. 
Section 29 of the 1948 Act has now removed this stumbling block 
by giving magistrates express power to commit to quarter sessions 
for sentence after they have convicted the offender. This power 
is subject to certain conditions, the essentials of which were fore- 
shadowed already in 1986 by Humphreys J. in R. v. Grant at 
p. 1158:— - s l 
‘There really is no great difficulty. If the courts of 
summary jurisdiction will remember, where the offence is one 
primarily an indictable offence, it is their duty to proceed with 
the case as an indictable one, that is, to take depositions, and 
if in the course of taking these depositions or even before the 
depositions are taken the magistrates are satisfied, having 
regard to the matters to which they are directed by s. 24 (1), 
that the case is one proper to be dealt with summarily from 
their point of view, the court may then decide to deal sum- 
marily with the case, always assuming that the accused desires 
it so to do.? 
Observance of this procedure appears now to be essential if the 
court of summary jurisdiction wishes, in any given case, to retain 
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the power to commit for sentence to quarter sessions, for section 28 * 


(2) of the: 1948 Act provides :— y 

* Where the court has begun, in aecordance with the last 
foregoing subsection, to hear a case as if the offence were 
punishable on conviction on indictment only, then if at anye 
time it appears to the court, having regard to any representa, 
tions made. in the presence of the accused by or on behalf of 
the prosecutor, or made by or on behalf of the accused, and to 
the nature of the case, that it is proper to do so, the court may 
then determine (subject to the following provisions of this 
section) to try the case summarily... .’ 

The slight, but significant, change from ‘ where the offence is 
one primarily an indictable offence? [sic] to * as if the offence were 
punishable on conviction on indictment only’, the general heading 
covering the new sections 28 and 29: ‘ Offences punishable on sum- 
mary gonviction or on indictment ’, and above all the opening words 
of section 29 would seem to indicate that the newly created power 
to commit for sentence was intended to be available to magistrates’ 
courts not only when dealing with offences under Schedule II of the 
1925 Act (Category I above), but in all cases where it is incumbent 
upon them to decide whether to try summarily or to commit for 
trial (i.e., including Category II above). 

Indeed, the actual decision of the Divisional] Court in R. v. 
South Greenhoe JJ. does not stand in the way of this interpreta- 
tion, because on the facts the justices had there deprived themselves 
of the power to commit for sentence by entering upon the case from 
the outset, at the application of the prosecution, as a summary 
matter as they were free to do under section 28 (1), instead of 
observing the procedure prescribed by section 28 (2) which instructs 
them to begin to hear the case ‘ as if it were punishable on indict- 
ment only °’. Quarter sessions were therefore undoubtedly right in 
saying that under the new Act they could not deal with the matter. 

Surprisingly, however, according to Lord Goddard’s account in 
his judgment of the King’s Bench Division, they did so not on the 
ground that the magistrates had failed to observe the procedure 
laid down by the Act, but because, I quote, * the offence was one 
covered by section 28 (1) and not by section 28 (2)’. (Italics 
mine.) This view appears unfortunately to have remained un- 
challenged, if it was not indeed accepted by the Lord Chief Justice 
himself who (at p. 44) said that section 28 (1) which provides the 
new power to commit for sentence ‘relates only to offences which 
are indictable and can only be dealt with summarily with the 
consent of the accused * (i.e., Category I above). 

This writer submits with respect that such a restriction of the 
new power of magistrates courts is not warranted by the wording 
of the Act and is highly undesirable. It is true that the difficulties 
in Sheridan and Grant which must have played their: part in 
bringing about the provision of the 1948 Act arose out of offences 
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in Category I, but it is almost impossible to see how the situation 
of magistrates is any easier when they have to decide whether or 
not to commit for trial for an offence in Category II, without know- 
ledge óf the antecedents of the accused. Thus in R. v. Greenhoe 
*JJ., even if no application had at the outset been-made for summary 
trial, the magistrates might, on the application of prosecution or 
defence, have determined at any later stage to try and to convict 
summarily. Subsequently, upon hearing of the accused's record 
they would have taken the view which they did in fact take, 
namely, that the sentence which they could give the accused was 
inadequate. Once again, if the Lord Chief Justice is right, there 
would have been no remedy. 

Fortunately there is nothing in the new Act which imposes this 
view on the courts. Section 29 (1) allows committal for sentence 
where a person has been ‘ tried summarily by a court of summary 
jurisdiction for an indictable offence’ either * under section 28 (2) 
of this Act or section 24 of the Criminal Justice Act, 1925’. 
Section 28 (5) declares that the provisions of section 28 are not 
applieable to, inter alia, offences enumeratéd in Schedule II of the 
1925 Act. But the converse is not true: there is nothing to indicate 
that offences not mentioned in this Schedule, that is those arising 
under statutes which provide that the offences there contained may 
be dealt with either summarily or upon indietment, are to be 
excluded from the operation of section 29. It is submitted that 
section 29 is in fact applicable to offences in Category I and II, 
both of which cover indictable offences within the meaning of the 
section, and that accordingly magistrates have power to commit 
for sentence in both cases. 

If that be the correct view, a serious responsibility devolves upon 
those responsible for the prosecution not to make application for 
summary trial under section 28 (1) before the charge has been 
entered upon, unless the case, from all the information available to 
them, is clearly a minor matter. Once the magistrates court has 
determined from the outset to try the case under section 28 (1), 
power to commit for sentence is lost. Even if, however, the prose- 
cution has made the application under section 28 (1), the court need 
not immediately adopt the suggestion; the section expressly states 
that the court * may’ try summarily and whatever may have been 
the position before the section came into force, it is no longer true 
that the Bench has no option. 

. H. A. HAMMELMANN. 


JUDICIAL CONTROL OVER CONTROLLERS 


In Liversidge v. Anderson [1942] A.C. 206 the House of Lords 
held that reg. 18s- of the Defence Regulations, which empowered 
. the Secretary of State to make orders for the detention of persons 
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whom he had ‘reasonable cause to believe? to be of hostile . 
associations, meant simply that the Secretary of State had honestby 
to think that he had such reasonable cause. The long line of cases 
in which the courts have declined to review the exercise of other, 
but more widely drafted, discretionary powers led some writers to 
assert that the remarkable interpretation given to the word 
‘reasonable’ in the context of reg. 188 might be extended to 
different contexts in time of peace. This view has in effect been 
scotched by the judgment of the Judicial Committee of the Privy 
Council in Nakkuda Ali v. Jayaratne, 66 T.L.R. 214, an appeal 
from Ceylon. : 

Under emergency legislation the Controller of Textiles was 
empowered to grant licences to textile dealers and to revoke a 
licence when he had *reasonable grounds" for believing that its 
holder was unfit to continue as a dealer. The appellant, whose 
lieeneg had been revoked, sought a mandate in the nature of a 
writ of certiorari to quash the revocation order, on the grounds that 
the Controller was exercising a quasi-judicial function and had 
cancelled the licence without having complied with the rules of 
natural justice. The Judicial Committee held (i) that under the 
relevant Ceylon legislation a mandate in the nature of certiorari 
would issue according to the same principles as English common- 
law certiorari, but (ii) that the Controller was under no duty to 
act ‘ judicially ^, so that (iii) certiorari could not issue and com- 
pliance with natural justice was unnecessary. The Supreme Court 
of Ceylon had accepted the appellant’s contention that because 
the Controller could act only on ‘ reasonable grounds * his functions 
were partly judicial and not purely administrative. Lord Radcliffe, 
delivering the judgment of the Judicial Committee, agreed that the 
words ‘ reasonable grounds to believe? meant that ‘there must in 
fact exist such reasonable grounds, known to the Controller, before 
he can validly exercise the power of cancellation’ (at 219). It 
would be ‘a very unfortunate thing if the decision in Liversidge’s 
Case came to be regarded as laying down any general rule as to 
the construction of such phrases . ...’ (ibid.). Liversidge had 
merely established that the words ‘reasonable cause to believe’ 
were capable of being given a ‘ subjective * interpretation and that 
in the context of reg. 188 that interpretation was the right one. 
But although the *objective? test was the one to be applied in 
the present case (and the Judicial Committee held that there were 
in fact reasonable grounds for the Controller's action) it did not 
follow that the Controller's functions were therefore judicial. * Can 
one not act reasonably without acting judicially?’ (dbid.). The 
relevant legislation did not require the Controller to hold any 
inquiry before he acted; hence if he voluntarily chose to hold an 
ieformal inquiry he was under no duty to obey the audi alteram 
partem principle. A further reason for holding that his functions 
were not judicial was that in cancelling a licence the Controller was 
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e not ‘determining a question? affecting the rights of subjects (cf. 
R. v. Electricity Commissioners [1924] 1 K.B. at 205), but was 
‘taking executive action to withdraw a privilege’. 

Thé judgment is to be welcomed in so far as it puts Liversidge 
*v. Anderson in its proper place; but one wishes that the oppor- 
etunity had been taken to clarify (one hesitates to say ‘ rationalise ") 

the law governing the relationship between certiorari, natural 
justice, and judicial and administrative functions. Two reasons 
were given why certiorari would not issue: the Controller was under 
no statutory duty to follow a procedure analogous to the judicial, 
and he was merely withdrawing a privilege. The second reason 
would not by itself have justified the decision, for decisions of 
licensing tribunals, which grant privileges, are in general amenable 
to certiorari and they must comply with the rules of natural justice. 
The decisive test applied by the Judicial Committee seems to 
have been procedural; the Controller was acting administratively 
because he was under no statutory duty to act like a tribunal. This 
emphasis on procedure as the test of a judicial function accords 
with most of the modern cases, and is of practical utility despite 
its vulnerability when closely analysed. But the procedural test 
has by no means always been regarded as decisive. Thus two 
‘important groups of cases go to show (a) that certiorari may issue 
to quash decisions affecting private rights although no ‘ judicial 
procedure is prescribed and although no question of natural justice 
can arise (for modern cases, see R. v. Minister of Health, Ea p. 
Doré [1927] 1 K.B. 765; R. v. Boycott [1989] 2 K.B. 651), and 
(b) that absence of a statutory requirement of a hearing does not 
necessarily affect the common-law principle that private rights are 
not to be invaded without an adequate hearing (see cases from 
Cooper v. Wandsworth Board of Works (1863) 14 C.B.(w.s.) 180, 
to Urban Housing Co. v. Oxford C. C. [1940] Ch. 70). It is perhaps 
possible to reconcile the present decision with these two groups of 
eases on the somewhat unconvincing ground that withdrawal of a 
privilege differs essentially from interference with a common-law 

: right. If no licensing system had been in force, and the Controller 
had exercised a statutory power to close down a trader's business, 
would his action have been reviewable upon certiorari, and would 
he have been under a common-law duty to give the trader a fair 
hearing beforehand? So confused is the present case-law that one 
is inclined to seek the answer to this question in the writings of 
Jerome Frank. 

S. A. DE SMITH. 


POWERS AND PURPOSES 


SECTION 48 (1) of the Town and Country Planning Act, 1947, 
provides: The Central Land Board may, with the approval of the 
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Minister, by agreement acquire land for any purpose connected with * 
the performance of their functions under the following provisiorts 
of this Act, and in particular may so acquire any land for the 
purpose of disposing of it for development for which permission has 
been granted under Part III of this Act on terms inclusive of any” 
development charge payable under those provisions in respect of 
that development. Section 48 (2) empowers the Minister, if he is 
satisfied that it is expedient in the public interest that the C. L. 
Bd. should acquire any land for such purpose and that the C. L. 
Bd. are unable to acquire the land by agreement on reasonable 
terms, to authorise the C. L. Bd. to acquire the land compulsorily. 
' Under the first part of subsection (1)—relating to performance of 
functions conferred by subsequent provisions—the C. L. Bd. would 
be able to exercise their compulsory powers to test market prices, 
to assigt them in ascertaining development values, in fixing develop- 
ment charges and in collecting information for those purposes 
(sections 61, 70). f 

One of the purposes of the Act of 1947 is * to secure the recovery 
for the benefit of the community of development charges in respect 
of certain new development? (long title). The C. L. Bd. has the 
duty of determining what development charge shall be made and 
for this purpose the Minister, with the consent of the Treasury, 
may prescribe general principles (section 70 (3)). One such prin- 
ciple prescribed is that development charge shall be determined to 
ensure that land is bought and sold at its existing use value (SI 
1948, No. 1189, Sched., para. 1). 

In Earl FitzWilliam’s Wentworth Estates Co. v. Minister of 
Town and Country Planning and Another [1950] 2 All E.R. 765, 
the applicants offered a plot of land, which they owned, to R, at a 
price which he contended was higher than its existing use value. R, 
therefore, requested the C. L. Bd. to use their compulsory powers 
for his benefit. The C. L. Bd. asked the applicants to adopt one 
of three methods of disposing of the land, all of which would, in 
effect, have meant. that the land was sold at its existing use value, 

' R paying any development charge. The applicants refused, where- 
upon the C. L. Bd. made a compulsory purchase order which recited 
the purpose contained in the second part of section 48 (1). The 
Minister confirmed the order which the applicants then challenged. 

The following questions had to be answered. First, was the 
order made ‘for the purpose of disposing of it for development’ 
within the meaning of the second part of section 48 (1)? The 
C. L. Bd. had cited this as their authority. Second, was the 
power to make an order for this purpose separate from the power . 
to make orders for the purposes contained in the first part of that | 
subsection? Birkett J. (as he then was) held that it was. Third, 
was the motive of the C. L. Bd., in making the order, to enforce 
complianee with their policy that land should be sold at existing 
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* use value? Birkett J. held that it was ‘ difficult to resist the con- 
clusion that this was one of the ‘ purposes? but that it was not 
the sole consideration. Fourth, was one of the considerations which 
led to the making of the order the desire to punish the applicants 
efor their refusal to adopt one of the three methods suggested by the 
£. L. Bd.? Birkett J. held that it was not. 

‘Purposes’, ‘motives’, ‘reasons’, and ‘ considerations’ are 
used somewhat indiscriminately throughout the argument and the 
judgment. There is, however, an important distinction between 
the first and the other three. A local authority may have power 
to purchase land for the purpose of widening streets. If it pur- 
chases land for some other purpose—for example, to resell at a 
profit—it is acting ultra vires (Sydney Municipal Corporation v. 
Campbell [1925] A.C. 888). But the local authority may act 
improperly in another way. It may purchase a particular plot of 
land in order to widen streets but with the principal motive of 
depriving the owner (whom it dislikes) of that land, knowing that 
he is anxious to keep it. In the present case, the applicants 
contended that the C. L. Bd. had not power to purchase the land 
because, they said, the purposes in the second part of section 48 (1) 
were subject to the purposes in the first part of that subsection. 
Birkett J. decided against them. They also contended ‘that the 
order had been made in this case because the applicants refused to 
accept the board’s policy . . . viz., that land should not be sold 
at a price greater than its existing use value’, and to punish the 
applicants. Birkett J. having refused to accept the ‘ punitive’ 
contention, the ‘ existing use value’ contention remained. It was 
not disputed that the C. L. Bd. made the order ‘ for the purpose 
of disposing of it for development’ in the words of the Act. This, 
then, was a case unlike the Sydney Case. It was a case where the 
purpose was intra vires but where it was contended that the motive 
was improper. 

The answer of the learned judge was that although that motive 
was improper, it was not the sole motive. He looked for other 
possible motives. He said, ‘For example, and just for example, 
the board may have taken the view that section 48 gave them the 
power on the facts of this case to make the order in any event, 
and, if they were right in that view and they did possess the power, 
the precise motives with which they exercised it would not be 
material and would not be a matter for the court to inquire into, 
the good faith of the board and the Minister not being in question ’. 
Alternatively, the C. L. Bd. might have thought they had the 
power to make orders to enforce sale at existing use value. But 
that this was the sole motive was precisely what the learned judge 
was at pains to deny. He said immediately before this statement 
that had this been the sole motive he would have held the order,to 
be invalid. On what grounds could he do so if the motives were 
immaterial and not to be inquired into? As a third example of 
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what might have been the motive of the C. L. Bd., the learned . 
judge mentioned the view of the Board, supported by the local 
authority, that approved development might be hindered, if not 
prevented, unless the land was made available. But it was this 
view of the C. L. Bd. that entitled them to claim that they had’. 
made this order * for the purpose of disposing of it for development è 
i.e., that their purposes were intra vires.: As I have said, the 
purpose may be valid while the motive is improper. The validity 
. of the purpose does not exclude the possibility that the motive is 
improper. 

All this is not to say that the proof of an improper motive 
should always invalidate an order. But it is to say that it should 
not be. necessary to prove that the improper motive is the sole 
motive. The mind of the C. L. Bd. dwelt on matters which it 
ought not to have dwelt on. If these matters had prominence 
when éhe mind reached its decision then, it is suggested, the order 
should have been held ultra vires; if their importance and the part 
they appeared to play in the decision were insignificant then, it is 
suggested, the order should have been upheld. But to state, as 
Birkett J. stated, that if the power was there the ‘ precise motivés ’ 
were immaterial and not to be inquired into seems, with respect, 
to be a novel and somewhat dangerous principle. The doctrine 
of Bradford Corporation v. Pickles should not be extended to cover 
the statutory powers of public authorities. 

J. A. G. GRIFFITH. 


Tue APPLICABILITY OF THE PRINCIPLES OF NATURAL 
Justice TO A PRICE TRIBUNAL 


WHETHER the principles of natural justice apply to the making 
of a Price Order by the Price Tribunal fell to be decided by the 
Supreme Court of New Zealand in F. E. Jackson & Co., Ltd. v. 
Price Tribunal (No. 2) [1950] N.Z.L.R. 438. 

The determination of this question was held to be largely a 
matter of interpretation of the relevant statute, viz., the Control 
of Prices Act, 19047. (N.Z.). That statute created a special Tribunal, 
known as the Price Tribunal and provided that the general duties 
and functions of the Tribunal should be (inter alia) ‘ to fix prices 
for goods and services’. The statute further provided for the 
holding of sittings by the Tribunal and for the taking of evidence 
on oath and that every sitting of the Tribunal should, with certain 
Specified exceptions, be in public. 

Hutchison J. held that the making of a Price Order by the, 
Tribunal] was, in substance, a legislative act. He reached this 
conclusion on a consideration of the distinction between a judicial 
act and a legislative act made by the Supreme Court of the United 
States in the Sinking Fund Cases (1878) 99 U.S. 700: ‘ The one 
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* determines what the law is, and what the rights of the parties are 


With reference to transactions already had; the other prescribes 
what the law shall be in future cases arising under it’. But’ that 
decisidn did not conclude the matter, because, even if the making 


*of a Price Order was legislative in substance, the act of making it 


emight be judicial in procedure. As stated by Rich J. in Rola Co. 
(Australia) Pty., Ltd. v. Commonwealth (1944) 69 C.L.R. 185: * If 
[a person] is empowered to impose on [other persons] new legal 
duties or liabilities from which they were previously free, or to 
alter or abrogate legal rights to which they were previously entitled, 
his power is not judicial, although in exercising it he may be, and 
commonly is, subject to a legal duty to act judicially (that is, to 
observe the principles of natural justice) ’. , 

The learned judge held that the act of making a Price Order 
by the Tribunal was judicial in procedure. The Tribunal therefore 
had to act judicially. He reached this conclusion on the greunds: 

(a) that the name ‘ Tribunal’ pointed in that direction, though 

he admitted that this was not conclusive; 
(b) that the Tribunal held * sittings * and made * decisions * ; that 
the matters before it were described as * cases’; that it had, 
in general, to sit in publie, and that it could take evidence , 
on oath; and . 

(c) that the evidence showed that the Tribunal considered itself 
to be called on to act judicially. . 

In the instant case the Tribunal, in making the relevant Price 
Order, had not acted judieially, because the plaintiff company was 
not given the opportunity of being heard before the Order was 
made. Consequently the Order was quashed. 

As the New South Wales case of Re Gosling (1948) 48 
N.S.W.S.R. 812 which was strongly relied on by the defendant, 
shows price fixing can be made a legislative act, to be done in a 
legislative and not -a judicial manner. But whether that end is 
reached depends on the words of the empowering statute. A drafts- 
man who wishes to put. such legislative acts beyond the control 
of the courts must be careful in the choice of his words, for, as the 
authorities show, the courts Jean in favour of construing the words 
as requiring the appropriate authority to act in a judicial manner 
‘and thus to make its orders subject to the court’s supervisory 
jurisdiction. 

A. G. Davis. 


RUSSIAN MannriAGES— PASSPORT ENTRIES—FRUSTRATION 


In Kenward v. Kenward [1950] 2 All E.R. 297 the Court.of Appeal 
pronounced upon the validity of a marriage contracted in the 
U.S.S.R. between a British subject domiciled in England and a 


Russian subject domiciled somewhere in the U.S.S.R.' Petitions 
for nullity had been presented simultaneously by four husbands 
who, having contracted such marriages, were faced with a situation 
in which the Russian authorities refused to allow the wives to leave 


the Union, or, alternatively, the husbands to join them there. It” 
was contended that Russian formalities of marriage had not beer! 


complied with, and, further, that the parties had not consented to 
marry: see sub nom. Way v. Way [1949] 2 All E.R. 959. In the 
case of Way, Hodson J. finding that the wife had wilfully refused 
to consummate the marriage, granted him a decree; in the case of 
Rowley, there was an alternative prayer for divorce based on 
. adultery, and the petition was adjourned to enable further evidence 
to be adduced; Kenward's petition was dismissed, and Whitehead's 
was adjourned to await the fate of Kenward's proposed appeal, 
which, as will be seen, was successful. 

The Master of the Rolls observed in Kenward that the ‘ signi- 
ficance of the appeal may well be said to go beyond that which 
attaches to the individual characters in the case’. It is to be 
regretted that at no stage did the King's Proctor intervene to argue 
on behalf of the wives. Sir Raymond Evershed agreed that the 
action of the Soviet Government shocked the conscience, but he 
carefully observed that ‘it is no part of the judicial function to 
indulge in unregulated benevolence’, especially as ‘it would be 
wrong, and, indeed, unjust to the Soviet authorities, to suppose 
that what they have done .. . is something the like of which is to be 
found nowhere else in the world (pp. 298, 805).? But he concluded 
that there was such a failure to comply with Russian formalities 
as to show ‘as a matter of necessary inference that the officials who 
were concerned in this matter did not themselves regard this 
marriage as being more than a casual affair, not in the least likely 
to last more than some ‘forty-eight hours ? (p. 806). Hodson J., 
appraising certain omissions in the marriage ceremonies, had 
accepted registration of the marriage under section 2 of the Russian 
Code as indisputable evidence as between the parties of the existence 
of a marriage, ‘ at any rate as to matters of form’ (Way, p. 962). 
Sir Raymond Evershed, without giving special attention to the 
italieised phrases, disagreed with Hodson J.: in the case of a 
bigamous marriage, it would be ‘ obvious’ that the certificate of 
registration could be set aside. But it seems that the Sovieh 
, practice is to treat bigamy as a ground of divorce, not of nullity.’ 
Further, with respect, bigamy is not a matter of ‘form’, and, 


! It was not suggested that the exact Republic in which the woman lived, or in 
which the marriage took place, was of any relevance. But see G. M. 
Sverdlov, ‘ Modern Soviet Divorce Practice’ (1948) 11 M.L.R. 168, 170, as to 
different laws in the Republics. 

2 See (1950) ' Current Legal Problems’ at p. 245 and also examples in ' Consent 
of the Parties to their Marriage ', supra, 14 M.L.R. p. 1. ` 

3 See Sverdlov, supra, pp. 169-70. 
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* even in English law, it is not necessarily obvious that a party has 


ah automatic right to set aside a bigamous marriage in such cireum- 
stances: a petitioner may be estopped inter partes from impeaching 
a second (bigamous) marriage into which he or she has entered *; 


'aliter for some other interested party. The Master of the Rolls 


fade no such distinction. Certain questions as to freedom from 
venereal disease, insanity and tuberculosis had not been put to the 
parties, though the Code required it, but Sir Raymond attached 
more importance to the failure to record the marriage in the 
petitioner’s passport, * because once that entry was made it would 
be impossible for the husband, if he had ever been so minded, to 
conceal the fact that he had been married". The Soviet authorities 
‘deliberately forbore to do what they ought to have done and 
failed to make the entry which would have made it plain to the 
world that the husband had married the wife? (p. 807). Both 
the Master of the Rolls and Bucknill L.J. thought that, as a'result 
of these omissions, ‘ the Russian officials in charge of the marriage 
registry at Archangel did not intend that these two people should 
contract a valid marriage’ (p. 809, also p. 807).° 

One may consider these questions. (1) To what extent, if at 
all, is the intention of the celebrant of a marriage relevant to 
the validity of that marriage? (2) For a marriage to be valid in 
English law, do the parties, at time of celebration, have to make 
it * plain to the whole world? that they are married? (Cf. Dancer 
v. Dancer [1949] P. 147, 151, 158: in case on publication of banns 
in England, knowledge of local community emphasised.) In any 
event, it appears ([1950] 2 All E.R. at p. 301) that Kenward had 
two passports, an * English’ one and a ‘ Russian’ one! In which 
should the entry have been made? Would-an entry in one alone 
be sufficient notice to the ‘ world’? If in both, by what authority 
would an entry of that nature be made in a British passport? (3) Is 
a passport a document to which the whole world, or a local 
community, has access, as against a certificate of registration of a 
marriage ? * (4) Would it have made any difference to the result 
in Kenward (or to a parallel case in English domestic law) if the 
Russian wife.had been imprisoned for life two days or immediately 
after the ceremony for some offence she had committed? Would 
the husband's knowledge at time of marriage of this offence and 
of the punishment therefor be relevant? Would his access to 


* Bee, for example, Woodland v. Woodland [1998] P. 169, and the cases dis- 
cussed in the article mentioned in footnote 2. 

Bucknill L.J. thought that the register was not signed by the parties (pp. 
308-9): Hodson J. had decided this question of fact differently (Way, pp. 
960-61). 

A passport ‘is a document issued in the name of the sovereign on the respon- 
sibility of a Minister of the Crown to a named individual, intended to be. . . used 
for that individual’s protection as a British subject in foreign countries ' 
R. v. Brailsford [1905] 2 K. B. 730, 745, approved in Joyce v. "D.P.P. [1946] 
A.C. 347, 369. 
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Russia (or to the English prison) be material? (5) What would * 
be the position if Kenward’s wife had ‘escaped’ from Russid? 
. Was the marriage ipso jure void, not merely voidable, anyway? 

It was further pleaded, though not persisted in ` before 
Hodson J., that marriage as understood in the U.S.S.R. was not 
& Christian marriage, namely the * voluntary union for life of onf 
man with one woman to the exclusion of all others? (Hyde v. Hyde 
(1866) L.R. 1 P. & D. 180). Hodson J., obiter, thought that the 
Court of Appeal had decided the point in Nachimson v. Nachimson 
` [1980] P. 217, where it was held that simplicity of dissolution does 
not invalidate the existence of a marriage. Sir Raymond Evershed 
observed (p. 808) that ‘in England it is now not so difficult in 
certain circumstances to dissolve a marriage’. The ‘fundamental 
. conception °’ was a * union for life of one man and one woman to 
the exclusion of all others. The parties enter into matrimony in 
that state of mind. (Is the *state of mind" of the parties really 
a test of a Christian marriage? A potentially polygamous marriage 
was held not to be Christian, though one of the parties died without 
either of them having in fact contracted a second marriage as 
permitted by the local law: Re Bethell (1888) 88 Ch.D. 220). 

It was argued in Kenward that, admitting that there was 
capacity for the parties to marry, and that the formalities had been 
complied with, nevertheless the marriage could be examined to see 
whether it complied with ‘ the essentials of marriage as understood 
by the law of England’. The essential attacked in Kenward was 
not dissolubility, as in Nachimson, but consortium. The Master of 
the Rolls accepted this distinction, especially as Nachimson was 
concerned with two persons domiciled in Russia at the relevant 
time; further, Russian law as to mode of dissolution had changed 
since that decision. Section 9 of the Russian Code, concerning ‘ the 
order of keeping the common household’ and ‘ change of place of 
residence of one of the spouses? was read together with a ‘ some- 
what cryptic note? of a Russian Supreme Court decision, viz., 
* Marriage does not impose on the spouses a duty of living together °. 
Sir Raymond said that the provision as to residence was practically 
the same as present-day English law; nor did thé Supreme Court 
judgment involve *so great a denial of the elementary principles 
of consortium as would justify this court in saying that on that 
ground it is no marriage at all’. 

On the doctrine of frustration, Hodson J., referring to Niboyet 
v. Niboyet (1878) 4 P.D. 1, 11, observed that this doctrine had 
never been applied and ‘has no application’ to the status of 
marriage as opposed to a contract to marry. On appeal, however, 
it was argued that * as these marriages have been frustrated in fact 
it.is arguable that they should also be held to have been frustrated 
in law’ (see (1950) 66 L.Q.R. at p. 157). The novelty of the 
frustration doctrine in marriage law was contended to be due to 
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* the old ecclesiastical notion of indissolubility, to the recent innova- 
tión of the doctrine of frustration as applied to a newus, contractual 
or otherwise, and to the very limited scope within which the doctrine 
operated in marriage law : ‘If’, it was argued, ‘ owing to the occur- 
fence of an irresistible and extraneous event, neither party can thence- 
ferward enjoy any of the rights or fulfil any of the obligations of 
the marriage state, the marriage is frustrated, and the courts in the 
interest of common sense and justice will declare that the marriage 
has been terminated on the occurrence of that event.’ The Master 
of the Rolls would not pronounce finally on this carefully framed 
submission. He agreed that, ‘as an ordinary matter of language ’, 
this marriage has been frustrated, but the doctrine might result 
in ‘some remarkable consequences. How is the court to decide 
whether the event which has happened is not only extraneous but 
irresistible? If the doctrine is to be applied to marriages between 
domiciled Englishmen and foreigners, there is no reason why it 
should stop there and should not apply to marriages between two 
domiciled English persons. If the latter, then it would appear to 
introduce a ground for dissolution of marriage which is not found 
in the statute’. Bucknill L.J. agreed. 

The language of the submission appears to be based on the 
language used by Lord Macmillan in Denny Mott v. Fraser [1944] 
A.C. 265, 272, where he said: ‘The further fulfilment of their 
mutual obligations has been brought to an abrupt stop by an irresis- 
tible, extraneous cause for which neither party is responsible ?. Lord 
Wright, therein (p. 276), referred to Hirji Mulji’s Case [1926] A.C. 
497, 509, 510, where Lord Sumner again emphasises that, * when 
frustration occurs, it is automatic, and that its legal effect depends 
not on the intention of the parties or even on their knowledge as 
to the event, but cn its occurrence in such circumstances as to show 
it to be inconsistent with the further prosecution of the venture ’. 
Applying the result of this doctrine to marriage, one concludes 
that a marriage that is ‘frustrated’ is ipso jure void and not 
voidable: while anyone may attack the validity of a void marriage, 
because it is automatically void, only the parties themselves may 
impeach a voidable marriage (see, e.g., Fowke v. Fowke [1988] 
Ch. 774, 780-82). Further, to * go on’ with a frustrated contract 
means that the parties make a new contract: this cannot be 
done merely by mutual consent in the case of'a void marriage. 
Denning L.J., however, preferred to rest his judgment in Kenward 
on the ground that the marriage was * voidable by our law by reason 
of a condition which has failed’. The learned judge set out some 
of the reasons for which a marriage may be voidable.' He agreed 
that as to English marriages, when both the parties are domiciled 
7 Denning L.J. considered impotence as a cause ' which only comes into being 

after the marriage’: impotence as a cause of annulment must exist at the 
time of marriage, Brown v. Brown (1828) 1 Hag.Ecc. 523. The possible 


suggestion that impotence arising after marriage makes that marriage voidable 
D because ‘frustrated ', while in accord with the frustration doctrine. is in 
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here, ‘ we have no authority for introducing any new condition by e 
way of frustration’, But with foreign marriages, where beth 
parties are domiciled in the country of celebration, the lez loci 
celebrationis governs the validity of the marriage: ‘ (wey do not 
import additional conditions from our own jurisprudence. If it s 
valid there, then, even if it lacks in our eyes some of the essentials 
of marriage, as, for instance, if it is potentialy polygamous, we 
still regard it here, for many purposes, as a valid marriage: 
Baindail v. Baindail [1946] P. 122’. But, differing. from Sir 
Raymond Evershed, Denning L.J. thought the position different 
for marriages between persons domiciled in different countries: 
formal validity was there governed by the lew. loci celebrationis, 
but its substantia] validity might depend on the personal law of 
one of the parties: — 

‘The personal law of one party may attach a fundamental 
eondition to marriage which does not exist in the personal law 
of the other, and, if he marries on the basis that that funda- 
mental condition will apply, then it would be most unjust to 
hold him to the marriage after the condition has been broken 
or failed. It all depends on whether the parties marry on that 
basis or not. If they do, then you find that a marriage, 
although valid by the local law, is voidable by reason of a. 
condition imported by the personal law of one of the parties ?.* 

After drawing certain illustrations from polygamous marriages, 
Denning L.J. restated his view, and went on:— 

‘It was a condition of the marriage that the parties should 
be allowed to live together. The parties intended to come to 
England to live, and in England the right to matrimonial con- 
sortium is an essential condition of every marriage, .. . imported 
by his personal law. That condition has been utterly destroyed 
by the subsequent action of the Soviet Government... . Justice 
requires that the husband should be free from this illusory 
marriage °. 

Is the right to matrimonial consortium ‘ an essential condition ' 
of marriage in England? A spouse is entitled to the comfort and 
society of the other, and an agreement made before marriage to 
live apart thereafter is void, though the marriage is good (Brodie 
v. Brodie [1917] P. 271) : such an agreement made after marriage 
is good. But down to 1987, wilful refusal to consummate was not 
as such a ground of annulment (Napier v. Napier [1915] P. 184, 
190) and desertion by itself was not a ground of divorce, still less 
of nullity. Even after 1937, consummation is not a sine qua non of 
marriage; it is only so at the instance of ohe of the spouses. Loss 


effect rejected by Denning L.J. later on. See also British Movietonews, Ltd. 
v. London Cinemas [1950] 2 All E.R. 890, 396, on ‘implied terms’. 
8 This last sentence should be contrasted with the principle of Chetti v. Chetti 
* [1909] P. 67, 78, that a disability of a personal character imposed by his 
domiciliary law does not prevent a man’s marriage, in breach of that 
disability, in this country: one would have to ascertain what is a disability of 
a personal character, as opposed to ‘conditions imported’. ` 
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of conjugal rights was not and is not a ground of nullity (see 
Marshall v. Marshall (1879) 5 P.D. 19, 28). A marriage is not void 
even when one of the parties is deserted immediately after the 
ceremony : see De Laubenque v. De Laubenque [1899] P. 42; also 

eatherley v. Weatherley [1947] A.C. 628. As to cruelty, see 
Kaslefsky v. Kaslefsky [1950] 2 All E.R. 898, 408, where a 
wife had shown ‘a complete disregard of her wifely duties’. 
Denning L.J. refused to dissolve the marriage because her behaviour 
(which included refusal of sexual intercourse, ‘ the natural bond of 
marriage ’, the wilful refusal of which * causes a marriage to disinte- 
grate?) was not ‘aimed at? the husband :— 

‘If the door of cruelty were opened too wide, we should 
soon find ourselves granting divorce for incompatibility of 
temperament. This is an easy path to tread, especially in 
undefended cases. The temptation must be resisted lest we 
slip into a state of affairs where the institution of maeriage 
is itself imperilled ’. 

No reference was made in Kaslefsky to the fifth category of Blunt 
v. Blunt [1948] A.C. 517, 525: cf. Hosegood v. Hosegood (1950) 
66 T.L.R. 785. 

The view on frustration of marriage taken by Sir Raymond 
Evershed, Bucknill L.J. and Hodson J. is respectfully preferred to 
that of Denning L.J. : 

One may briefly refer to Denning L.J.'s assignment of ‘ sub- 
stantial validity? both to the personal law of each of the parties, 
and, later on, to the law of the place where the parties intend to 
live (cf. De Reneville v. De Reneville [1948] P. 100, 114). His 
observations on polygamous marriages were strictly obiter. ` The 
learned judge said of a marriage at a registry office in England 
between a domiciled Englishwoman and ‘a man of a polygamous 
race’ that it is a condition of the marriage that it shall be mono- 
gamous because the ‘ substantial validity as well as its formal 
validity depends on the personal law of the wife and not on the 
personal law of the husband’. Is not knowledge by the wife at 
the material time of the relevant facts and a resultant estoppel 
a criterion in these matters? Is not the personal law of the parties 
more relevant than the place of-marriage? (See (1950) 18 M.L.R. 
p. 247.) Denning L.J. states that knowledge is relevant if a man 
marries a woman in her homeland ‘ well knowing the kind of 
marriage into which he is entering’. One may not illogically infer 
from Denning L.J.’s ‘imported’ condition (that a marriage is 
voidable where a husband takes a second wife abroad after marriage 
in England) that a spouse whose partner ‘ marries’ bigamously is 
entitled to a decree of nullity because of a broken condition. 
(Incidentally, Connolly v. Woolrich (1867) 11 L.C.J. 197; for later 
history see Falconbridge, Conflict of Laws, pp. 654 ff., is in conflict 
with Re Bethell; Denning L.J. thought this latter case would be 
decided differently today: and Baindail dealt with a marriage in 
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England after a prior one in India; there was no mention therein 
of conditions.) i 

In Adams v. Adams [1941] 1 K.B. 586, 541, Scott L.J., dealing 
with the terms ‘ void’ and ‘ voidable ’, pointed out how ‘ a metaphor 
from the law of contract . . . is not truly appropriate to the law of 
status’. The use of these words in marriage law, though accepte 
by the judges, ‘lends itself to misuse, and may cause confusion °. 
And, as was said in a Scottish case on marriage, * No conditions can 
be attached to it. No qualifications can be made on its effect. . . . 
This doctrine has never been questioned * (Lang v. Lang, 1921 S.C. 
44, 51). It is submitted that on this point English and Scottish 
marriage laws are identical, that spouses may not appeal to the 
principles of the ordinary law of contract, except as to their consent 
to the marriage. 

Way v. Way was not overruled on all points decided therein. 
It is Suthority for the proposition that questions of consent of the 
parties to marriage in conflict of laws are determined by the personal 
law of each of the parties (p. 963, where Hodson J. also refers, in 
this connection, to the ‘ matrimonial law’ of the parties). Finally, 
Hodson J. decided (p. 964) that wilful refusal to consummate a 
marriage is referable to the law of the matrimonial domicile of 
the parties: no argument was addressed to him on this point, no 
reference was made to the two different solutions for this same 
problem suggested by Barnard J. in Eobert v. Robert |1947] P. 164 
(see 18 M.L.R. pp. 248-44). 

The approach of the Court of Appeal to Kenward leads one to 
wonder why these cases of the utmost publie concern were not 
dealt with in a public way, namely by Act of Parliament. This 
procedure would have been fairer to the * wives?: someone would 
have àrgued their case. English law knows of many classes of 
‘hard eases’ for which there is no ‘just’ solution. Hodson J., 
who certainly was not lacking in sympathy with the petitioners, 
bore this in mind, and many lawyers will appreciate his refusal, 
without further legislation, to stretch the law to a point where its 
extension becomes difficult or impossible to justify on existing 
provisions and principles. 

JosEPH JACKSON. 


NEGLIGENCE—Loss oF CONSORTIUM BY WIFE 


Tur primary interest of Best v. Samuel Fox & Co., Lid. [1950] 
2 All E.R. 798, lies in its novelty. The tort of enticement is not 
particularly well illustrated by decided cases and this is a useful 
addition to their number. 

* The facts of the case are unusual. .A steel erector was injured 
by the negligence of his employers and in a subsequent action 
obtained substantial damages. As a result of his injuries he was 
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* rendered sterile and incapable of having sexual intercourse with 
his wife. Consequently she suffered in health and brought this 
independent action against her husband's employers, claiming 
damagés for their interference with her right to the consortium 
‘of her husband. There was no evidence that the defendants knew 
&t the time of the accident that the injured man was married. 

Croom-Johnson J., before whom the case was tried at Leeds 
Assizes, dismissed the objection that the wife's claim was unpre- 
cedented. ‘It is admitted’, he said, ‘that a claim of this nature 
is completely novel. It has not, apparently, arisen before, and 
there is no case which indicates that anything of this sort has ever 
been canvassed before . . . but the law of England is a living law. 

* It develops, and must develop, according to changes in the social 
life and social outlook’ (at p. 800). Disregarding the novelty of 
the case, the only question to be decided was, ‘. . . whether the 
present case is new in principle or new in the instance . .°.’ (at 
p. 801). 

In searching for the principle the first consideration was whether 
the wife's claim could be considered as a ‘new instance? of the 
old principle of enticement. As already stated the authorities on 
this particular tort are few. It was only in 1982 that the dust was 
shaken off this topic in Place v. Searle [1982] 2 K.B. 497. From 
an examination of the few decided cases on enticement Croom- 
Johnson J. extracted the following two constituents of that tort, 
viz.: ‘that the person sued must know that the relationship of 
husband and wife exists, and must have done some positive act 
in the way of enticement (some wilful act) to deprive the person 
suing of the benefits and advantages of that consortium’ (at 
p. 802). In the case under consideration neither condition was 
satisfied. In other words it was a case ‘new in principle? and 
therefore irremediable except by legislative action. ; 

‘It is submitted that even had the employers been aware of the 
fact that the injured man was married, the absence of any wilful 
act specifically directed to deprive the wife of consortium would 
have been fatal to her claim under this head. 

Moreover, ignorance of the marital relationship was likewise 
fatal to the wife’s contention that the defendants were liable for 
interfering with her contractual right to the consortium of her 
husband. The learned judge denied that this right was contractual 
in nature but concluded that even if it were, the fact that the 

: defendants were unaware of the marital relationship removed the 
wife’s claim out of the Lumley v. Gye class of cases. Knowledge 
of the existence of a contract is the basis of the tortious liability 
for procuring its breach. : 

It is noteworthy that the same conclusion was reached by 
McCardie J. in Place v. Searle. He rejected counsel’s contention, 
‘that the marriage ceremony carried with it an imperative and 
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permanent contract between husband and wife for the full perform- ° 
ance of their respective matrimonial obligations and that anyohe 
who knowingly induced a wife (or husband) to break these obliga- 
tions was guilty of a tort. . ... I do not see how the principle 
of Lumley v. Gye and the like cases can apply’ (at p. 508). ° 

Finally, Croom-Johnson J. considered whether the wife's loss 
of consortium could be considered part of the direct physical con- 
sequences of the defendants’ negligence. Here again the wife’s 
claim failed since the defendants’ liability could not be increased 
to include injuries to a third party. Like the fishwife in Bourhill 
v. Young [1948] A.C. 92, the plaintiff could not establish a 
duty of care between the defendants and herself, or, to use Lord 
Atkin’s celebrated test in Donoghue v. Stevenson [1982] A.C. 562, 
she could not be classified as a ‘neighbour’ of the defendants in 
respect of the duty they owed to people in that category. 

L&oking at the broader issues of this case it might firstly be 
asked what is the precise nature of this ‘ consortium’ which the 
tort of enticement seeks to protect? To this question no unqualified 
answer can be given since the decided cases reveal a reluctance 
on the part of the judges to define the term. Historically, the 
conception of ‘ consortium’ is based on the notion that the wife 
is a servant of the husband and in an action for the loss of 
consortium by enticement the emphasis is on loss of services. If 
the mutual right to have sexual intercourse forms any part of 
consortium, it is not a major part. Moreover, in the present case, 
allowance must be made for the fact that the House of Lords in 
Baeter v. Baxter [1948] A.C. 274 stated categorically that ‘ the 
procreation of children is (not) the principal end of marriage" (per 
Viscount Jowitt L.C. at p. 286). 

A second question is whether the plaintiff in Best’s Case should 
* have been allowed to recover damages from the defendant company 
on grounds other than those raised in the action. It would be 
imprudent to do more than raise the question in this note since the 
case is expected to go to the Court of Appeal. One feels that the 
wife deserves to recover but it is difficult to ascertain any 
established legal principle on which she might do so. 

Best v. Samuél Fou & Co., Ltd., is a perfect example of the 
mistake of trying to put new wine into old bottles. Whether the 
Court of Appeal, given the opportunity, will be able to supply a 
new bottle, remains to be seen. 

Eric C. E. Topp. 


INSANITY AS A DEFENCE TO CRUELTY 


ir has long been uncertain whether a good defence to proceedings 
for divorce on the ground of cruelty can be founded on the fact 
that the respondent was insane at the time of the acts of cruelty 
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* alleged. The numerous dicta were reviewed by the Court of Appeal 
in'White v. White [1950] P. 49, but as was pointed out in a note 
in this Journal (vol. 18, p. 108), the learned Lord Justices were 
unable fo agree in their reasons for their unanimous decision. It 
Ras now been decided in Lissack v. Lissack [1950] 2 All E.R. 
288, in the High Court, that it is no defence to an allegation of 
cruelty in divorce proceedings that the respondent was insane. If 
this decision is accepted and followed, it will resolve a doubt that 
has existed since the law of divorce was introduced a century ago. 

After a careful review of the authorities, the learned judge who 
decided Lissack v. Lissack, Pearce J., accepted the whole reasoning 
of Denning L.J., who in White v. White laid down the rule that 
insanity can never, with one possible exception, be a defence to a 
charge of cruelty. But the two learned Lord Justices who sat with 
Denning L.J. in the Court of Appeal repudiated that rule and 
decided the appeal on the ground that the respondent had ret in 
fact been insane according to the proper test. We are therefore 
at liberty to prefer either view. 

In the case-note in this Journal, which is referred to above, 
Professor L. C. B. Gower gives powerful support to the view 
expressed by Denning L.J. The present writer respectfully prefers 
the contrary opinion. 

The main authority cited by Denning L.J. for the view that 
insanity is no defence, is a dictum of Lord Stowell in Kirkman v. 
Kirkman (1807) 1 Hagg. Cons. 409. Torn from its context, this 
fragment of a sentence—for it is no more—gives to the contention 
some support; this collapses however when the whole of Lord 
Stowell’s judgment is read, for no question of insanity arose and 
Lord Stowell was not referring to insanity, but to passionate 
jealousy. It is submitted that this dictum cannot be preferred 
to the clear statement of Sir Cresswell Cresswell in Hall v. Hall 
(1864) 8 Sw. & Tr. 847, 849, where he said :— 

* Thus, I have no doubt that cruelty does not cease to be a 
cause of suit if it proceeded from “ violent and disorderly 
affections ", as said in one case, or from “ violence of disposi- 
tion, want of moral control or eccentricity,” as said in another, 
or *' from a liability to become excited in controversy ", in the 
language of a third; but madness, dementia, positive disease of 
the mind, this is quite another matter. An insane man is 
likely enough to be dangerous to his wife's personal safety, 
but the remedy lies in the restraint of the husband, not the 
release of the wife.’ 

One cannot discuss the question of principle without examining 
the whole conception of divorce. Now Professor Gower considers 
that the view expressed by Denning L.J., and again by Pearce J., 
is preferable from every point of view, and particularly as it is based 
on a sounder conception of divorce. This conception is that the 
purpose of a decree of divorce is rather to give relief to the petitioner 
than tp punish the respondent; indeed Denning L.J. emphatically 
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asserted that it is not a question of punishing the respondent, but * 
only of giving the petitioner relief from a situation that has been 
rendered intolerable. In the present writer’s view, however, a 
divorce does not merely give ‘ relief’, for a separation is Intended 
to do that; it is an unjustifiable euphemism to say that the Divorce 
Court only gives relief, when in fdct it breaks a most solemn bond. 
Moreover, a decree of divorce may well be a very severe punishment 
for the respondent, and there is no justification for leaving this 
possibility out of account entirely. Thirdly, to reject insanity as a 
defence to a charge of cruelty may create injustice, if the insanity 
is curable. Fourthly, there seems no logical reason why a wife, 
who could get a divorce to relieve her of a mad husband, should not 
equally be relieved of an invalid or penniless: husband. If relief. is 
the sole criterion, the wife of a poor man is as likely to need relief 
from,unintended cruelty as the wife of a man suffering from mental 
disease. It is accordingly the hope of the present writer, with pro- 
found respect to the learned authorities with whom he is unable 
to agree, that the decision in Lissack v. Lissack will not be followed. 

Professor Gower suggested in his.note that the proper test of 
insanity in divorce proceedings should not be the MeNaghten Rules. 
In Lissack v. Lissack the learned judge proposed the following as 
the proper test: was the person alleged to be of unsound mind at 
the date in question capable of understanding the nature of the act 
he was performing? : ’ 

Lastly, it is hoped that when the Court of Appeal finally decide 
whether insanity is a good defence to a petition for cruelty, the 
Scottish cases will not be, overlooked; in particular, Inglis v. 
Inglis 1981 S.C. 547, MacGregor v. M‘Lachlan 1945 S.C. 882, and 
Harrison v. Dunlop 1950 S.C. 227. 


D. C. POTTER. 


Honour AMONG TRUSTEES 


It is strange that the situation disclosed in Buttle v. Saunders 
' [1950] 2 All E.R. 198 does not seem to have come before the 
courts before. In essence, the question is what trustees for sale 
ought to do if, after having committed themselves morally, but 
not legally, to selling land to A, they receive a better offer from B. 
Although the instincts of honourable men of business might well 
impel them to close the deal with A, it is hardly surprising that 
Wynn-Parry J. should have held that their paramount duty was 
to obtain the best possible price for their beneficiaries. Accord- 
ingly, the trustees should probe B’s offer, at all cvents if this 
dould be done without serious risk to A's offer being withdrawn, 
and if B was willing to bind himself forthwith on the terms pro- 
visionally agreed with A, but at a higher price, then the trustees 
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* should sell the property to him. No sense of commercial morality, 


However finely developed, must permit a trustee to sing to his 
beneficiary— 

: I could not love thee, Dear, so much, 
Lov'd I not honour more. 


° R. E. MEGARRY. 


Tur HALLINAN CASE 


In the recent prosecution of the American trade union leader Harry 
Bridges for perjury, his counsel, Mr. Vincent Hallinan, a leader of 
the California Bar, was sentenced to six months’ imprisonment for 
contempt of court in the middle of the Bridges’ trial. As the facts 
become more widely known it is likely that lawyers in this country 
will want to read for themselves the official transcript of thé trial; 
to facilitate this, the following notes give in brackets frequent page 
references to the official transcript. 

To understand the contempt proceedings some information on 
the substantive Bridges! Case is necessary. 

In 1989 and again in 1941 deportation proceedings were started 
against Bridges on the grounds that he was or had been a com- 
munist; it was alleged that he had been a secret member of the 
Communist Party under the names of Harvey and/or Canfield 
and/or Rossi and/or Dorgan. The 1989 proceedings terminated in 
a hearing before the highly respected Dean of Harvard Law School, 
Judge Landis. The 1941 proceedings reached the Supreme Court 
of the United States. These proceedings are reported under the 
name Bridges v. Wivon in 144 Fed. (2d) 927 and 826 U. S. 185. 
In these proceedings the charges against Bridges were rejected, the 
testimony of some 120 government witnesses was not accepted, 
evidence was received of government officials offering improper 
inducements to witnesses to testify and the deportation proceedings 
were dropped. The Supreme Court decision on the latter case, 
given in 1945, included the following remarks:— 

‘For more than a decade powerful economie and social 
forces have combined with publie and private agencies to seek 
the deportation of Harry Bridges, who came to this country in 
1920 from Australia. Emerging from the Pacific Coast mari- 
time strike of 1984 as a recognised labor leader in that area, 
Bridges incurred the hatred and hostility of those whose 
interests coincided directly or indirectly with the vicious and 
inhuman practices towards longshoremen that Bridges was 
combatting. His personal viewpoint on certain matters also 
antagonised many people of more conservative leanings. 
Agitation for his deportation arose. Industrial and farming 
organisations, veterans’ groups, city police departments and 
private undercover agents al] joined in an unremitting effort. 
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to deport-him on the ground that he was connected with 
organisations dedicated to the overthrow of the Government of 
the United States by force and violence. Wiretapping, searches 
and seizures without warrants and other forms of invasion of 


the right of privacy have been widely employed in this e 


deportation drive ’. Fy 

When this Supreme Court decision was givén in June, 1945, and 
the deportation proceedings thereupon were dropped, Bridges at 
once applied again for naturalisation which was granted in 
September, 1945. 

The prosecution case in the recent perjury trial was that Bridges 
had committed perjury in September, 1945, when he swore during 
his naturalisation proceedings that he had never belonged to the 
Communist Party in the U.S.A. (479). The prosecution said that 
he joined the Communist Party in 1988 in the name of Dorgan (486) 
and had actually been elected to the Central, Committee of that 
Party in 1986 and 1988 under the name of Rossi (487). 

The defence case may well have been drafted with an eye to the 
opinions of Judge Landis and other judges and the Supreme Court 
in the earlier proceedings. They said that the whole of the present 
prosecution was part of an elaborate conspiracy to destroy Bridges 
(518, 527, 551 and passim), ‘a conspiracy of witnesses to take the 
witness stand and swear a falsehood, namely, that Harry Bridges 
was or is a member of the Communist Party’ (518), that this 
conspiracy started in 1984 when he first came to the fore as a 
dockers’ leader (527), that the two deportation proceedings were all 
part of the same conspiracy (728), and that the persons behind the 
attempt to destroy Bridges were first the dock employers (509) and 
later corrupt rival trade union and political bosses (549-55) and. 
government officials (560). 

The ground for the sentence on Mr. Hallinan was * attempting 
to cireumvent the ruling of this court and to place before this jury 
by indirection matters that have been ruled out, matters that are 
immaterial and that are irrelevant? (7838, 740, 802). 

'The ruling arose out of an applieation made at a preliminary 
hearing before Mr. Hallinan came into the case, when the defence 
had asked the judge to declare the present charges res judicata in 
view of the previous deportation proceedings. The judge had ruled, 
and repeated the ruling to Mr. Hallinan, ‘that the question of 
jeopardy, former acquittal and res adjudicata were out of the case’ 
(516); and-he further ruled that the deportation proceedings ‘ are 
moot, irrelevant and immaterial’ (516, 581). It is the second part 
of the ruling which is in question here, since Mr. Hallinan nowhere 
suggested that the doctrine of res judicata applied. 

*While it is no doubt true that res judicata did not apply, it is 
obvious that the fact that such distinguished tribunals had so 
decidedly passed judgment on what was virtually the same 
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* question of fact would inevitably weigh heavily with any jury. 
Mr. Hallinan’s object presumably was either to bring these facts 
before the jury or else to have them excluded on a definite ruling 
which if wrong would give him grounds for appeal: he also had 
*to have clearly before the appeal court exactly what evidence had 
been excluded, so that if the exclusion was erroneous, the appeal 
court must agree that it was ‘reversible error’, and not merely 
* harmless error ’. i 

Immediately after the prosecution opening speech on Thursday 
afternoon, November 17, 1949, Mr. Hallinan, on the invitation of 
the court, rose to make his opening speech. He spoke for an hour 
on Thursday and another hour on Friday morning, setting out the 

' background of Bridges’ position in the Californian Trade Union 
world and the rivalries existing therein. : 

After the jury left on Thursday the judge warned Mr. Hallinan 
that his ‘ purpose was to go behind the court's ruling . . . that the 
doctrine of res adjudicata is not applicable here’ (520), that any 
objections raised by the prosecution to historical matter would be 
sustained by the court (555), that the objection to such matter 
was that it was out of place in an opening statement but that he 
would be able to ‘ cross-examine without limitation * (527) and have 
a ‘ full, clear and sweeping cross-examination ° (582). 

From the nature of the prosecution case and still more of the 
defence, it was obvious that if Mr. Hallinan was to continue with 
his opening statement, he would have to introduce some historical 
matter. On Friday morning he avoided any reference to the pre- 
vious proceedings; but in the absence of any clear ruling as to what 
historical matter was barred prosecution counsel broke in twenty- 
three times with objections to ‘historical’ or ‘ argumentative’ 
matter, of which fifteen were sustained by the court. 

On Monday afternoon it came to Mr. Hallinan’s turn to cross- 
examine the first government witness, Mr. Garner, the Immigration 
Department lawyer who had had charge of Bridges’ naturalisation 
proceedings in September, 1945, for the government. He cross- 
examined for about an hour asking questions about the witness' 
knowledge of illegal telephone wire-tapping by government agents 
and whether he knew at the time of these naturalisation proceedings 
that an array of sixty-two and .fifty-nine witnesses put forward 
by his department in the 1939 and 1941 proceedings respectively 
had been discredited and disbelieved, and other questions designed 
to bring out that the witness had taken part in the conspiracy alleged 
in the defence—and no doubt also designed to bring before the 
jury the details of these previous deportation proceedings. During 
this hour's cross-examination the prosecution made twenty-three 
objections of which the court sustained twenty-two. 

In the course of this cross-examination Mr. Hallinan twice 
implicitly invited the court to give a definite ruling on the admissi- 
bility of the line of questioning which he was then engaged on (705 
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and 783) ; for example (705) he said, * While of course we are bound . 


by the rulings of the court, we cannot afford to fall into the folly 
of refraining from asking questions which we deem proper, and 
having a ruling upon them, so as to preserve a correct récord. 
The court made no comment on the propriety of such proposed* 
action and gave no ruling. Further the prosecution three timef 
explicitly asked the court for a ruling on this line of questioning 
(785, 740, 741); in each case the court ignored the request and 
merely sustained or rejected the objection to the particular question 
involved. Finally Mr. Hallinan explicitly asked for a ruling which 
was refused (755) on the ground that it was then too late. 

The next day (but without any further passages of arms) the 
eourt proceeded to find Mr. Hallinan guilty of contempt on the 
basis of various passages from his opening speech and his cross- 
examimation of Mr. Garner. 

The circumstances of this case are disturbing particularly when 
one remembers that they come from a country which claims to 
administer law on the same principles as we do in this country. 
It is no doubt unnecessary to point out that the Bridges’ Case was 
a highly ‘political’ one; indeed that was given as a reason by 
the judge for excluding historical matter from the opening speech. 
Mr. Hallinan was not associated with the Bridges’ Case until three 
weeks before the hearing in November, 1949. He is an advocate 
of great experience, skill and eloquence and was called in to conduct 
this cause célèbre in the normal way. All this sufficiently appears 
from the comments of the court and counsel on both sides during 


the case. 
R. H. Wurrry. 


[We can hardly agree that either the law or practice in regard 
to contempt are the same in the U.S.A. as in this country, or indeed 
that there is any sort of uniformity between the Federal law and the 
law of the different States in the U.S.A. on this subject. In 
particular the Federal law has been radically affected by Acts of 
Congress in 1881, and in 1914 (the Clayton Act). The former of 
these statutes was passed in the words of Mr. Justice Field because: 
*the power to punish for contempt was formerly so often abused 
for the purpose of gratifying personal dislikes °. 

We print the above note, however, because the committal of a 
distinguished advocate for contempt of court during his actual 
handling of his clients defence to a serious criminal charge must ‘be 
disturbing to lawyers everywhere, for they are naturally jealous of 
their liberty of action in such cases. 


1 See 37 H.L.R. 1010. 
2 Quoted ibid, 1080. 
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í It should be added that the relationship between bench and bar 
ih the U.S.A. appears to be somewhat different from that existing in 
this country. Committals for contempt of lawyers for their handling 
of ease’ are almost unknown here in modern times, but they appear 
*to be fairly common in the U.S.A., and accusations that they are 
used for the gratifying of personal dislike are still heard. This is a 
state of affairs which to English lawyers appears to be most 


unfortunate. 
Ep. M.L.R.] 


REVIEWS 


. 

Minimum STANDARDS OF JUDICIAL ADMINISTRATION. Edited by 

ARTHUR T. VANDERBILT. [New York: The Law Centre of 

New York University. 1949. xxxii and 752 pp. (with 
index). ] . 


Tuts is one of a series of volumes published under the auspices of the National 
Conference of Judicial Councils of the U.S.A. The general aim of the series 
is to make a nation-wide survey of the administration of justice in that 
country with a view to ‘promoting a better, and’ more efficient judicial system ’. 
The remarkably frank and far-sighted introduction to the present volume by 
Chief Justice Vanderbilt of New Jersey, formerly dean of the New York 
University Law School, shows how much American lawyers are concerned 
about the imperfections of their judicial system, and how much hard work 
they axe prepared to put into the job of getting them removed. Some English- 
men scold Americans for being too complacent about the state of their 
institutions—these people are usually those who are the most satisfied that all 
is lovely in the home garden. The Chief Justice, however, is worried over 
the slowness of the progress made, and over the apathy of the majority of 
his fellow lawyers. That other American lawyers are equally concerned is 
proved by the work which has been put into this book. For it is a remark- 
able thing, especially to an Englishman, that the American Bar Association, 
which is after all representative of the practising profession, so continuously 
acts as a spearhead in the law reform movement in the U.S.A. On the 
present occasion also the National Conference of Judicial Councils which must 
number among its constituents some unprogressive States has furthered the 
efforts of the Bar Association by sponsoring the issue of this work. When 
one looks at our own Bar Council and Law Society and measures the part 
they have taken in pressing for the rather meagre reforms of the present 
century in this country, one is forced to admit that the organised profession 
in the U.S.A. is much more go-ahead. 

The American Bar Association has a special committee on Improving the 
Administration of Justice, and that committee very sensibly took the view 
that in a country of the size of the U.S.A. and with all its numerous juris- 
dictions a competent factual survey of the legal situation over the whole 
country was called for. This book results from the survey which was in fact 
carried through. It is concerned with adjective rather than with substan- 
tive law, and as its title indicates it has in mind to secure minimum standards 
of practical achievement in all the individual States, which in effect means 
in the more backward States. 

The survey deals with nine main problems. Some of these are not 
of much practical moment to English lawyers at the present time: for 
example, those concerned with the appointment of judges and their tenure 
of office. Others are of interest to us, though not to the same extent as to 
Americans. Among these is the working of the jury system which has not 
fallen from grace in America to the same extent as it has in this country, 
and gives rise to many problems which hardly at any time existed for us 
with our more homogeneous population. Nevertheless, although one does not 
often hear allegations that a jury panel has been ‘organised’, nor is much 
care taken with us to secure that the members of the jury reach a reasonable 
standard of intelligence, it is obvious that our arrangements in these and 
other aspects of the matter do leave the possibility of improvement, and here 
American experience could be helpful. 
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The procedure and functioning of State Administrative Agencies is so 
different in America from this country that experience there is perhaps of 
limited value to us. On the other hand the problems are basically similar 
(Cf. Schwartz, ‘Delegated Legislation in America—Procedure and Safe- 
guards” 11 M.L.R. 449, which it is gratifying to find cited in the work under 

*review) and the amount of experience available from forty-eight States is so 
4arge as to provide a regular quarry for the student of administrative law. 
What is perhaps of the greatest interest in this chapter is the fact that it 
was the work of the American Bar Association's Committee on Administra- 
tive Agencies and Tribunals which led directly to the Model State Adminis- 
trative Procedure Act, 1946, and the Federal Administrative Procedure Act 
of the same year; these put America far ahead of Great Britain in this 
matter. It seems that the Report of the Committee on Ministers’ Powers 
(the Donoughmore Report) which is frequently referred to as authoritative 
in these pages, but which has been ignored by successive British Governments, 
played some part in awakening American legal opinion to the necessity for 
these reforms. 

Another chapter which one turns to with expectation is that on Managing 
the Business of the Courts. Here again the much broken up American 
judicial administration, and the absence of anything like the Lord Chaffcellor’s 
secretariat which has of recent years taken on some of the functions of 
management makes their experience of less value to us than one had hoped, 
. but nevertheless there is much to learn, ¢.g., from the almost fully integrated 
system of California. Again, more and more attention is being paid to judicial 
statistics which are in a sad way in this country, and have received little or 
no attention for years. j ` 

Other topics, such as pre-trial conferences described as ‘an outstanding 
recent development for the improvement of trial practise’, and used with 
great success in Wayne County, Michigan, since 1929; the reform of Trial 
Practise, where we already have many of the reforms recommended by the 
American Bar Association; and the reform of the Law of Evidence where 
the arrangements for expert witnesses seem to be much better than ours will 
prove of much interest to English lawyers. 

Since this work is concerned with the question how far the reforms alluded 
to have been put into effect in the various States, the reforms themselves are 
not discussed in great detail. A number of these problems have, indeed, 
already been fully dealt with in the volumes of the Judicial Administration 
Series of which this work forms part, and to these reference may be made. 
One valuable feature of this book is a series of maps of the U.S.A. on which 
is indicated the extent to which the various reforms inquired into are shown 
by the survey to have been brought into effect. There are over sixty of these, 
and they give a clear idea of the present situation in a way that can be taken 
in at a glance. 5 


C. 


AMERICAN ADMINISTRATIVE Law. By BERNARD SCHWARTZ, LL.M. 
(Harv.), pu.D.(Cantab), Assistant Professor of Law, New York 
University. With a Foreword by Proressor E. C. S. Wave. 
[London : Sir Isaac Pitman & Sons, Ltd. 1950. xv and 144 


pp. 25s.] 


We recently reviewed Professor Sehwartz's book, Law and the Executive in 
Britain (18 M.L.R. 529), which is as useful to English students as to the 
Americans for whose benefit it was written. He has now placed his English 
readers further in his debt by this valuable introduction to American admihis- 
‘trative law. Much has been written in recent years in criticism of English 
administrative law, and most writers have suggested that useful lessons are 
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to be learned from a study of the experience of France and the United States. e 
Until recently, however, not enough information on these matters was readily 
accessible in England. Mrs. Sieghart’s work, Government by Decree, has 
nów removed any excuses for ignorance of the French régime administratif and 
Professor Schwartz has drawn an admirably clear outline of the American 
system. : 

Professor Schwartz shares most of Dr. Allen's apprehensions about thg 
tendencies towards ‘administrative lawlessness’ in England, and he believes 
that we could profitably adopt some of the American safeguards against the 
abuse of executive powers. At the end of the book he gives the full ‘text of 
the Federal Administrative Procedure Act, 1946, which embodies the most 
important of those safeguards. His viewpoint cannot be dismissed by vague 
allusions to differences. in constitutional law and administrative structure. 
It is true that some types of legislation that are by no means uncommon in 
England—e.g., legislation expressly excluding judicial review of administra- 
tive decisions, or denying parties affected by certain administrative action 
the right to be heard, or delegating virtually unrestricted legislative powers 
to the Executive—would be held unconstitutional in America. It is true, also,- 
that the characteristic American administrative institution, the administrative 
agency? has no exact counterpart in England. But when all this is said, the 
subject-matter of delegated legislation and administrative adjudications do 
not differ widely in the two countries. Yet the differences between the pro- 
cedures and safeguards adopted in the two countries are most striking. In 
America the administrative process tends to follow judicial forms, with their 
attendant formality and publicity; in modern England it is conditioned almost 
entirely by what are thought to be the requirements of administrative efficiency. 
If the Americans sometimes appear to have gone too far in the one direction, 
we have sometimes gone too far in the other. In the process of adminis- 
trative adjudication here, for example, reports of inspectors at publie inquiries 
are not disclosed to the parties, and few administrative tribunals give reasons 
for their decisions. In America agencies are required by statute to give 
reasoned decisions, and the reports of hearing examiners are published. In 
these matters publicity is surely, on balance, preferable to secretiveness save 
in the exceptional case. The status of the American hearing examiner differs 
from that of the English engineer-inspector conducting a local inquiry. The 
American officer usually has legal qualifications; he takes a more prominent 
part in the proceedings; and he has to announce an ‘initial decision’ which is 
subject to further appeal. Here the English practice of leaving the decision 
to ‘the Minister’ seems preferable in most fields (e.g., town and country 
planning) in which inspectors are employed, since the decision on the subject- 
matter of the inquiry will often be governed by broad considerations of policy 
upon which other departments may have to be consulted. 

The American rule-making process is likewise surrounded with publicity. 
(The chapter in which Professor Schwartz discusses the procedure and safe- 
guards was published as an article in 11 M.L.R. 449.) It is usual to give 
extensive notice of the intention to make regulations, and opportunities for 
hearings of a semi-judicial character are often given by statute to parties 
opposed to the regulations. That these procedures are of value in promoting 
public confidence in the administrative process is generally conceded in 
America, but in England the somewhat similar (if more conservative) pro- 
visions of the Rules Publication Act, 1898, were largely ignored by the 
interests affected and were repealed by the Statutory Instruments Act, 1946. 
In any event, the elaborate American procedures would (in Sir Cecil Carr’s 
words) ‘hopelessly retard and obstruct’ delegated legislation. in England. 
However, the American techniques for ensuring adequate publicity of regula- 
tiops when finally made may be worthy of detailed study. 

Perhaps the most conspicuous difference between the two systems lies in 
the parts played by the courts in the review of administrative findings. In 
England judicial review can rarely be effectively invoked; in America it is 
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* successfully invoked every day. The general agreement that review must be 


more than superficial partly explains the ‘ judicialisation’ of the American 
administrative process, and in particular the compilation of enormous formal 
records jn administrative adjudications. Administrative findings of fact must 
abe supported by ‘substantial evidence’, that is, evidence which might satisfy 
a reasonable man. Professor Schwartz asserts that the substantial evidence 
fule is little more than a rule against capricious findings, and is therefore 
comparable with the attitude of English courts towards administrative 
decisions. One has the impression, however, that the rule has shown enough. 
elasticity to enable American courts to substitute, in effect, their own inde- 
pendent judgment for the judgment of an agency where the agency has not 
been one which has commanded their confidence. Judicial review of the 
merits of administrative action inevitably tends to draw the Judiciary into 
the political arena. In the United States the Judiciary has in any case 
assumed the duty of passing upon the constitutionality of legislative action 
to implement political policies;: and the controversies aroused by judicial 
decisions adverse to regulations or determinations made by agencies are mild 
in comparison with those which arose out of the major New Deal cases. 
English judges, on the other hand, have seldom had to consider the*merits 
of policy decisions, and their remarkable reputation for impartial detachment 
is largely attributable to the fact that their functions are thus restricted. 
The introduction of a substantial] evidence rule into English jurisprudence 
might well imperil that reputation. Rather than face such a prospect one is 
inclined to leave things as they are. In so far as decisions by administrative 
bodies should be subject to review, the function might well be entrusted to a 
new administrative appellate tribunal comparable with the Conseil d'Etat. 


S. A. DE SMITH. 


Tus Sense or INgUsTICE. By Epmonp N. Caan, Professor of Law, 
New York University School of Law. [New York: New York 
_ University Press. 1949. 186 pp. $3.50.] 


Tue first impression that an English reader has in taking up this book is & 
feeling of envy towards American legal authors that a collection of essays 
or lectures can be published in book form, on excellent paper, finely bound, 
and for a reasonable price. Few law books of this kind are publishable in 
England, and those few wear much humbler garments. 

The author, besides being a professor of law at New York University 
where he lectures on the philosophy of law, is a member of the editorial com- 
mittee of the Association of American Law Schools for the Twentieth Century 
Legal Philosophy Series; he is also chairman of the Conference on the Social 
Meaning of Legal Concepts at New York University, and he has for some 
years contributed the chapter on Jurisprudence to the Annual Survey of 
American Law. The purpose of this book, the first two parts of which have 
appeared in The Yale Law Journal (1946) and The New York University Law 
Quarterly Review (1948) respectively, is to present ‘an anthropocentric view 
of the law’. Legal philosophers having concentrated their attention upon 
concepts and abstractions at the expense of what is ‘vibrant, fleshly and 
individual’, the hope is expressed that an anthropocentric approach may 
restore concepts to their proper dignity as ministers of the needs and satis- 
factions of living persons. In considering which concepts can be expected to 
cast the clearest light on the nature of law, Professor Cahn makes a sort of 
Hegelian search for the main antitheses of legal theory. These he asserts 
to be Justice and Power, Freedom and Order, Security and Change. Each 
of these antitheses is discussed in turn. 

In the section on ‘Justice and Power’ the theory of law as a manifestation 
of applied power (divine or economic) is contrasted with the view that justice 
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or righteousness is the source, substance and ultimate end of law. And yetit > 
seems that the search for justice has been given up (p. 11). One would 
certainly have thought this when a well-known modern English textbook on 
legal theory first appeared without any mention of ‘justice’ in tke index. 
Justice is here described as the active process of remedying or preventing 
what would arouse the sense of injustice. We might be left entirely without 
empirical guidance, says the author, were it not for ‘the sense of injusticé” 
(p. 18), which gives its title to the book. The reader may think at first that 
this is a somewhat negative way of approach, until he remembers that , 
Salmond took the notions of wrong and duty as the starting-point for an 
analysis of legal rights. 

The discussion of the sense of injustice is, in our opinion, the most 
valuable part of the book. It is shown by means of illustrations to be con- 
cerned with the demands for equality, desert, human dignity, conscientious 
adjudication, and the fulfilment of common expectations (pp. 14-22). These * 
are not intended to be exhaustive categories, but are described as over- 
lapping facets. These aspects are ethical, but not merely so, for they are 
modifitd by being incorporated into the legal system. The sense of injustice : 
is found to be an active, spontaneous source of law. ‘A system of utterly 
unjust law could exist in the imagination only’, it is well said, ‘and could 
serve none but casuistic purposes’. 

In the second antithesis, that between Freedom and Order, freedom is 
defined as the ability to move, mobility. Of the various kinds of freedom 
the most interesting discussion is that on ‘mobility in simple communication ’, 
which is differentiated into seven rights: (1) to stand silent, (2) to express 
oneself by speaking or writing, (3) to persuade or inform, (4) not to hear, 
(5) to express oneself by hearing or reading, (6) to be persuaded or informed, 
(7) to receive an ideological variety. The fourth (the right to be let alone) 
was called by Justice Brandeis ‘the most comprehensive of rights and the 
right most valued by civilised man’. The author foresees that the grand 
issues of the future will relate to the sixth and seventh rights. The right to 
be persuaded or informed has been recognised on curious grounds by the 
United States Supreme Court in two recent cases, where it was held that 
Jehovah’s Witnesses had a constitutional right to propagandise on govern- 
ment property or on a company’s land because the residents had a right to 
the opportunity to be persuaded or informed. On the other hand, the right 
to receive an ideological variety has fared poorly everywhere. 

The third section on Security and Change shows very wide reading in 
philosophy and literature, but here the author’s penchant for metaphor and 
analogy becomes accentuated. ‘Once we decide to consider the fabric of social 
relations? he says, ‘as a sort of moving platform . . . it is no longer difficult 
to systematise the study of the legal material applicable to the subject. Our 
moving platform can be so readily assimilated to a ship at sea that its 
strength and stability would almost inevitably suggest a hull and a keel. And 
if we follow these obvious indications, we can analyse the law’s relations to 
human security under the headings: The Hull and the Keel: The Rail and the 
Cabin; The Chart and the Motive Power’, and the rest of the discussion 
takes place under these headings. So far were these headings from clari- 
fying the function of law that the reviewer felt at this point that he had been 
cast adrift in an open boat in the middle of the ocean. Analogies and 
metaphors should be avoided if they obscure the author's meaning rather than 
illuminate it. We are not qualified to test the appositeness of the many 
metaphors drawn in this book from numerous sciences, but we must step in 
ta defend our musical terms, which at least we understand. The description: 
‘the polyphonic motifs that together make up the melody of juristic freedom’ 
ought surely to read: ‘the melodic motifs that together make up the poly- 
phony of juristic freedom’; and we insist that a metronome serves to regulate 
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. tempo, .not rhythm. On tbe other hand, it is the absence of rhythm, not the 


absence of tune, that would make the dance (semble of free men) look 
grotesque (pp. 101-102). 
. O. Hoop Puirrrss. 


Bivine Law or Democratic Socigery, By JEROME HALL, Professor 
of Law, Indiana University. [Indianapolis: The Bobbs- 
Merrill Company Inc. 1949. 146 pp.] 


Tue purpose of this book, which is based on a series of lectures given at 
Pacific University, Oregon, is to make a contribution to legal philosophy. The 
expression ‘Living Law’ was apparently introduced into modern juris- 
prudence by Savigny, though popularised by Ehrlich. The author says he 
is aware that the views expressed, if sound, support democratic institutions, 
but he sagely remarks that if scholarship happens to strengthen democracy 
that is no reason for disparaging it. The central inquiry’ of jurisprudence lies 
in the question: what is law? Law in its totality is found to be a fusion 
(distinctive coalescence) of form, value and fact. This analysis leads *to the 
tripartite division of the book into (1) Law and Legal Method, (2) Law as 
Valuation, and (3) Law as Cultural Fact. The author’s general approach 
~is by means of intuition or common sense. 

The first part contains a review of some of the main types of legal theory 
with sane and balanced judgments on each, including the legal positivism 
of Bentham and Austin, the prediction theory of the ‘legal realists’, Pound’s 
theory of interests and social engineering, and legal semantics (‘the solemn 
belief that Humpty Dumpty was a profound student of linguistics’). There 
is general agreement that command, power and coercion are essential 
attributes to positive law, but the question is whether these attributes are 
sufficient characterisations of positive law. The main conclusion from this 
section is the need for rewriting the history of legal philosophy, based on 
careful examination of the texts and relating ideas to their social background. 

In the second part Professor Hall affirms the Stoic doctrine that justice 

. (virtue, Natural Law) is am essential attribute of positive law, and that, as 
Aristotle said, ‘true forms of government will of necessity have just laws, and 
perverted forms of government will have unjust laws’. The history of legal 
philosophy is thus seen to be largely composed of a series of attacks on the 
foundations of Stoic jurisprudence and refutations of those attacks." A 
limited validity is conceded to the doctrines of Savigny’s historical school, 
Bentham’s hedonistic utilitarianism, Pound’s pragmatism and Kelsen’s pure 
theory of law. The importance of moral value in law is demonstrated 
positively by intuition and common sense. ‘What is the best explanation of 
the meaning of our moral experience?’, Professor Hall asks on page 172, 
and replies: ‘The ultimate test of any theory is its persuasiveness in relation 
to important facts and experiences for which an explanation is sought’ (p. 80). 
The ultimate political valuation of our culture, in the author’s view, is the 
democratic idea]. This necessitates a modification of the Stoic doctrine— 
especially must it include the consent of the governed. 

We are told in the third part that, to apprehend the factuality of law 
more fully, we must explore the meaning of culture and distinguish those 
aspects of it which are legal. The basic institutions—language, art, know- 
ledge, religion, economy, law and government—serve (1) to provide and safe- 
guard the food supply, (2) to preserve the cohesion of the community, (3) to 
maintain order from within and safety from outside attack, and (4) more or 
less to facilitate value experience (pp. 111-113). Thus a necessary pre- 
requisite to the full development of the theory of positive law is a sound 
cultural history of positive law from the ancient Greeks to our own times. 


O. Hoop Purrrres. 
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FEDERAL RULES OF CRIMINAL PmocepuRr. With Notes and ° 
' Institute Proceedings. Edited by HONORABLE ALEXANDER 
Horrzorr. [New York: University School of Law Institute 
—Proceedings, Vol. 6. $4.] . 


‘Unit now federal criminal procedure has been shackled by heterogeneous 
legal concepts, their origin largely shrouded in the midst of ancient doctrirfe 
and discarded custom and usage. At the very inception of criminal cases the 
ends of justice have all too frequently been defeated by a bewildering array 
of pleas in bar, pleas in abatement, motions ‘to quash, motions to dismiss and 
demurrers. No prosecutor desired to face such a barrage of technicality 
and few defence counsel enjoyed the prospect of preparing a series of tedious 
motions and pleas. The only benefactor of this confusion was perhaps the 

: wily defendant to whom expense was immaterial but to whom delay was para- 
mount. Further chaos was encountered in the many procedural steps which , 
until now were regulated by a strange mixture of Federal laws, State laws, 
common law, and rules and decisions of courts, both State and Federal. These 
diverse points of view resulted in a legal “wilderness of single instances ” 
utterly devoid of reason or uniformity; procedures varied from court to 
court so that an attorney from one State often found himself virtually unable 
to try a case in the Federal court of another State.’ 

So writes the Attorney-General of the United States in his Foreword to” 
this valuable publication. In 1933 and 1940, after a long campaign by the 
legal profession, Congress passed-two Acts which together gave the Supreme 
Court power to promulgate rules of pleading, practice and procedure in 
criminal cases. A similar rule-making power with respect to civil actions 
had already been conferred upon the Supreme Court, and the Federal Rules 
of Civil Procedure became effective in 1938. In order to prepare the new 
criminal rules the Supreme Court appointed an Advisory Committee under 
the chairmanship of Dean Arthur T. Vanderbilt. Recommendations were 
submitted to this Committee by the bench and bar of the circuits and 
districts of the Federal system, by State bar associations and other groups, 
and by individual lawyers. After four years of intensive work the Advisory 
Committee submitted its final draft to the Supreme Court. Thereafter the 
Rules, as now framed, were presented to Congress and became effective on 
March 21, 1946. A 

The Rules are sixty in number, and in the words of Judge Holtzoff, who 
was secretary of the Advisory Committee, they are intended to constitute 
‘a complete code, a brief code, tracing a Federal criminal case from its 
‘inception to its termination’. They are designed to expedite proceedings by 
avoidance of dilatory practice and needless expense, whilst at the same time 
preserving the right of every accused person to a fair and impartial trial. 
While many of the Rules do little more than restate the previously existing 
practice others introduce important innovations. Thus by Rule 4 warrants of 
arrest may now be executed at any place within the jurisdiction of the United 
States, instead of only in the issuing district. By Rule 7 a defendant may 
now waive indictment and consent to prosecution by information; this enables 
a defendant who wishes to plead guilty to felony to begin his sentence 
without spending weeks or months in jail awaiting the action of the grand 
jury. Rule 17 enables the court, at the request of an indigent defendant to 
issue subpoenas at government expense to witnesses located anywhere in the 
United States, instead of only to witnesses within the court district or within 
100 miles of the place of trial. Rule 21 provides that' the defendant, for the 
first time in Federal practice, may have the proceedings transferred to 
@nother district if the court is satisfied that local prejudice may prevent an 
impartial trial. 

As was to be expected the Advisory Committee encountered difficulties 
arising from the varying conditions prevailing in the different judicial districts. 


n Jax. 1951 REVIEWS ; 101 


* A rule suitable for a metropolitan area such as New York, where judges are 


in continuous session, might be quite unworkable in a rural district where 
the judge appears only for a few weeks in the year. In consequence the new 
Rules arg not concerned so much with the minutiz of practice as with general 
principles. In many respects the Rules merely outline the procedure to be 
applied uniformly throughout the Federal judicial system, and it is left to 


` e district courts to supplement these general rules by locel rules which 


give scope to local tradition and usage and also to judicial discretion. Rule 57 
provides that such local rules.must not be inconsistent with the Federal Rules. 
In discussing the place of local rules in the new framework Judge Holtzoff 
observes that it was not the desire of the Advisory Committee to encourage 
the multiplication of detailed local rules as happened in some districts after 
the Federal Rules of Civil Procedure came into effect. It will be interesting 
to learn how far the hope that these local rules will be restricted to what 
is strictly necessary will be realised. The Federal Rules are silent on a 
number of important topics. The variations in practice prevailing in the 
different districts are as great as those which distinguish English from 
Scottish criminal procedure. In Scotland, for example, counsel for the 
accused always has the last word. In the United States the order of 
argument of counsel varies in different districts. Again, in some districts, 
such as the District of Columbia, there is a rule that during a criminal 
trial every witness is excluded from the court-room until he gives evidence. 
Most lawyers will endorse Judge Holtzoff’s recommendation that this rule 
should be universally adopted. Clearly the Federal Rules leave matters of 
substantial importance within the province of the local rule-makers. 

The volume under review contains an annotated edition of the new Rules, 
but for the greater part it consists of a transcript of the proceedings of 
an Institute held in New York City in February, 1946, at which the Rules 
were discussed by a representative gathering of distinguished lawyers. The 
views expressed in this symposium form a most illuminating commentary. 
This is clearly a publication of great importance to the legal profession in 
the United States. To lawyers on this side of the Atlantic it offers a most 
readable introduction to the American system of criminal procedure. 


J. AIKMAN SMITH. 


RELATIONS BETWEEN THE FEDERAL AND SmarE Courts. By 
MITCHELL WENDELL, PH.D. [New York : Columbia University 
Press; London: Geoffrey Cumberlege. 1949. 298 pp. 382s.] 


THis monograph examines some of the problems created by the existence 
in the United States of two distinct but convergent systems of judicature. 
Each State has its own laws and its own hierarchy of courts, but the lower 
federal courts (the federal District Courts and Circuit Courts of Appeals) 
also exercise jurisdiction in certain classes of cases that are deemed to have 
a more than local import. Often a litigant is able to choose whether to 
proceed in the federal or the State courts. If he opts for the federal 
courts, are those courts to apply the laws of a State (and, if so, which 
State?) or are they to apply the principles of a ‘federal common law’? The 
author shows how earlier attempts to avoid applying State rules proved 
largely ineffective, and how since 1938 State law has been applied in an 
increasing number of cases in the federal courts. This recent trend away 
from uniform laws in the United States will be of interest to comparative 
lawyers. Otherwise there is little in the book that will have meaning for 
lawyers fortunate enough to live in a unitary State. There is, however, mueh 
useful material for students of federal government and, particularly, for 
citizens of new federal States, like India, which may have to face similar 
problems. 
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One last point is recorded without comment. This work is the 555th ə 


volume in the series of Studies in History, Economics and Public Law edited 
by the Faculty of Political Science of Columbia University. 


S. A. pe SMITH. 


Sistema Y Finosoria DEL DERECHO INTERNACIONAL Privapo. BY 
WERNER GOLDSCHMIDT. 2 vols. [Barcelona : Bosch. 1948 
and 1949. 811 and 576 pp.] - 


Dr. Gorpscumivt is a comparative lawyer of experience. First trained in 
Germany, he has for many years practised in Spain as a Spanish advocate, 
and two years ago accepted an invitation to become visiting professor in 
the National University of Tucuman. His published work in this most recent 
period! bears eloquent testimony to his familiarity with those systems based 
generally on the Spanish civil law. Against such a background Dr. Gold- 
schmidt has produced his System and Philosophy of Private International 
Law with special reference to Spanish Private International Law. 

This work, more theoretical than most Spanish writings on Private Inter- 
national Law, is substantially a rationalisation of the Spanish system. Around 
this nucleus it contains many useful and enlightening contrasts with the 
corresponding branch of German law, with less frequent but well-informed 
references to the Anglo-Saxon systems. It is gratifying to find that Dr. 
Goldschmidt does not share the general contempt of his German and Spanish 
colleagues for the pragmatism of the common law ?; on the other hand, his 
familiarity with recent English contributions in this field is greatly assisting 
in convincing Continental lawyers that the English are not entirely bereft of 
the power of original and constructive thought.’ 

This work folows the normal pattern of all life in its threefold division. 

In the first part the author examines the history and theories of private 
international law, together with its objects and methods: in the second, 
under the general heading of The Norm of Private International Law in 


"General, he considers questions of classification, and the connecting factor. 


In this section the author's short treatment of public order, the *caballo 
desbocado ’, is particularly interesting. Volume II, comprising the third 
part of the work, treats of the individual rules of private international Jaw, 
with a valuable excursus 5 on private international criminal law. 

For an English lawyer this approach to a general theory of private inter- 
national law from the aspect of Spanish law is original and refreshing. 
The ordinary practitioner is not entirely to blame if his outlook, though as 
wide as it needs to be, is narrower than it should be. But the lawyer 
concerned with international transactions can never find a common plane 
of understanding with his Continental colleagues unless each first learns to 
understand, if not to speak, the other's legal language. Professor Gold- 
schmidt’s two volumes will greatly assist in the growth of this understanding. 
Jt is greatly to be hoped that the mechanical barrier of language may be 
surmounted and a translation into English of this important work open 
for common lawyers the way to a broader view of law. 

R. H. Graveson. 


1 E.g., ' Conceptos Fundamentales del Derecho Internacional Privado ', 1 Revista 
del Instituto de Derecho Civil, No. 3, p. 57. 

2 Vol. I, p. 14. 

See, for example, his stimulating treatment of Re the Duke of Wellington, 

* decd. [1947] Ch. 506, in Zeitschrift für Auslindisches und Internationales 

Privatrecht, 1949, 2, pp. 842-350. 

Vol. I, pp. 274-286. 

Vol. II, pp. 409 ff. 
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* Tue Law or Quasi-CoNTRACTS. By Joun H. Munxman, LL.B., of 
the Middle Temple, Barrister-at-Law.  [London: Sir Isaac 
Pitman and Sons, Ltd. 1950. xiv and 102 pp. (and index 
2 pp.). 20s. net.] 


*Quasr-cowTRacT is a large subject and whilst much has been written on its 
warious aspects, some adequate textbook has been required.for a considerable 
time. It is this that makes the publication of this book so noteworthy. 

From the very nature of law it is natural to assume that in most 
systems there must exist a doctrine whereby one person may not wrongly 
enrich himself at the expense of another, and lawyers have recognised for 
a'very long time that outside the sphere of contract and tort there exists 
a further body of law which provides a remedy in such circumstances. It 
is a little surprising therefore to see that Mr. Munkman states in the preface 
to his work that quasi-contract is virtually a new subject. i 

I would have preferred the title of the book to have been something 
other than ‘The Law of Quasi-Contracts’, especialy as Mr. Munkman has 
included an account of all aspects of this subject. Moreover it is hoped that 
before long this topic will be taught as a separate subject, not leaving part 
of it to be dealt with under the heading of ‘Contract’ and part under the 
heading of ‘Equity’. Very recently Denning J., as he then was, indicated the 
true position today in the case of Nelson v. Larholt, [1947] 2 All E.R. 751, 
when he said, *It is no longer appropriate, however, to draw a distinction 
between law and equity. Principles have to be stated in the light of their 
combined effect . . . . The right here is not peculiar to equity, contract 
or tort, but falls naturally within the important category of cases where 
the Court orders restitution if the justice of the case so requires’. It 
is mainly for this reason that ‘The Law of Restitution’ would have been 
& better title, and would have been following the American example. Mr. 
Munkman may have been' guided in his choice, however, by his declared 
intention of catering for the practitioner where tradition dies hard. 

The book is divided into four parts. The first chapter is headed ‘General 
Principles’, and contains a general introduction, a reference to some of 
the definitions of quasi-contract, a brief mention of the theoretical basis of 


quasi-contractual liability, a short historical survey and mention of the. 


relationship of quasi-contract with other branches of the law. The second 
part of the book Mr. Munkman heads * Restitution’, which is concerned with 
such topics as the recovery of money paid under a mistake of fact, or as the 
result of fraud, duress, quasi-duress and undue influence, recovery of money 
for a consideration which has wholly failed, tracing orders in equity and 
the liability of an agent and the holder of an office to account, etc., and an 
account of following assets in equity. The third part deals: with cases of 
what Mr. Munkman terms ‘Reimbursement’ and contains reference to cases 
involving the payment of the defendant's debt under compulsion, the right 
of indemnity of sureties, contribution and subrogation. The fourth part is 
headed ‘Cases of Recompense’, and deals with such varied topics as quantum 
meruit claims, maritime salvage and improvements to land. There is a final 
chapter in which Mr. Munkman deals very briefly with the practice and 
procedure of a claim in quasi-contract. 

Mr. Munkman, although giving us a clear “account of the various types 
of quasi-contract, has possibly over-classified the subject. Moreover it would 
certainly have been wiser to have relegated any reasoned discussion of the 
basis of the liability to the end of the hook, and from the point of view 
of the student it would have been better had Mr. Munkman discussed this 
topic at much greater length. In this connection he does not seem to accept 
the principle of unjust enrichment and yet he has taken the opportunity of 


mentioning practically all instances where this principle is to be found, even - 


_ solicitor . . .*. 
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though such cases could never be considered as examples of pure quasi- e 


contract, e.g., Compensation Under the Landlord and Tenant Act, 1927, and 
the Agricultural Holdings Act. 

Mr. Munkman has made reference to most of the leading articleg on this 
subject, but in view of the fact that the book is primarily intended for, 
practitioners, one would have expected the reference to a larger number of 
cases. In particular, mention of the decision of Britain v. Rossiter (1882 
11 Q.B.D. 128 under the heading, ‘ Benefits Conferred Under An Ineffective 
Contract’ and a reference to the early case of Brown v. Litton (1711) 1 P.^ 
Wms. 140 when dealing with the question of negotiorum gestio might have 
been included, and the treatment of Re Cleadon Trust, Limited, [1989] 
Ch. 286 should have been more elaborate,'so as to clarify the position. 

I have noted two errors in the text, one on page four where in describing 
the ‘Writ of Debt’? Mr. Munkman says, ‘It was initially an action to 
vindicate a right of property by claiming a sum of money in the hands 
of the Defendant on the ground that it rightfully belonged to the Defendant’ 
—the last word should, quite obviously, be ‘ Plaintiff’. Again, on page thirty- 
six, where he says, ‘It is settled law that to support a gift from solicitor to 
client, independent professional advice must be obtained’—should quite 
obviously.:read, ‘It is settled law that to support a gift from client to 

3 » 

In spite of any shortcomings it is felt that the book will be of assistance 
to the student for, on the whole, it gives a clear, if possibly over-classified, 
account of the law, but it is unlikely to be widely used by practitioners. 


D. S. Apams. 


BULLEN AND LEAKE’s PRECEDENTS OF PLEADINGS. Tenth Edition. 
By His Honour JUDGE KIRKHOUSE JENKINS, K.C. [London : 
Stevens & Sons, Ltd.; Sweet & Maxwell, Ltd. 1950.. clxxxiv 
and 978 pp. £5 net.] 


* WrrHour the-use of precedents it is almost impossible, particularly in plead- 
ings of a complicated nature, for any one but'an accurate lawyer and 
experienced draftsman to avoid overlooking some points of a case absolutely 
essential to the maintenance of the right or defence. This was never more 
apparent. than it has been in some of the specimens of pleadings which have 
been met with since the recent changes in the law, drawn by unpractised 
hands without precedent or guide’. Ninety years after these words were 
written, in the authors preface to the first edition of Bullen and Leake, 
few pleaders, whether the ‘unpractised hands’ or the ‘experienced drafts- 
men’, would not be prepared to echo the sentiment and acknowledge their 
indebtedness to the precedent book. Now after fourteen years this classic 
appears in a new edition. In the majority of legal textbooks an accumu- 
lation of fourteen years of legislation and judicial decision would necessitate 
drastic revision. But since the principles of factual pleading are scarcely 
susceptible of change and the basic elements of causes of action and defence 
change but little, it is rather in the copious notes than in the precedents 
themselves that the learned editor’s assiduous industry in bringing the work 
up to date is to be detected. But this is not to suggest that a new 
edition was not overdue. For indeed it is in the notes that as much of 
the value of the work lies as in the precedents. But the most difficult 
task confronting the editor is to keep the notes—in scope scarcely less than 
a miniature Halsbury—trom growing to proportions where they swamp the 
text to which they are appended. 

Errors in pleading no longer carry with them the grave consequences 
which once they did, and if in these days it is still not uncommon for 
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* pleaders to ‘overlook some points of a case absolutely essential to the main- 
tenance of the right or defence’, it is no doubt to this want of discipline that 
their failures should be attributed, rather than to any shortcomings in the 
work whjch has guided generations of practitioners. 

e N. C. B. 


PuresoN's MANUAL OF THE Law or EVIDENCE FOR THE USE oF 
STUDENTS. Seventh Edition. By Sr» ROLAND Burrows, K.C. 
[London: Sweet & Maxwell, Ltd. 1950. xxiv and 807 pp. 
£1 2s. 6d.] 


Phipson’s Manual makes its first post-war appearance in slightly larger format 
which involves a reduction in the number of pages. Unfortunately, the price 
still keeps going up and that is a serious matter with a students’ textbook. 

When a work has become so permanently and justifiably established as 
an unrivaled introduction for beginners as the little Phipson, and is so 
distinguished for clarity of exposition and for the wealth of detail provided, 
it is both presumptuous and rather late in the day to offer, however tenta- 
tively, certain general criticisms of the work as it now stands. A review of 
a new edition of the Manual is in any case hardly the place to challenge the 
time-honoured juxtaposition of examples of admissible and inadmissible 
evidence which is, after all, derived from the big textbook. It must, there- 
fore, suffice to say that this reviewer is inclined to think that, however useful 
in certain respects, this arrangement tends to give a debatable impression 
of the subject matter as a whole. It seems to be based on the belief that 
the Law of Evidence is nothing much more than a collection of rules, many 
of them negative, determining a priori the facts which are, and those which 
are not, admissible in a Court of Law, a view firmly held by so great a 
lawyer as the late Sir James Stephens. There is, however, another opinion 
which regards as admissible and open to the free evaluation of the Court 
all evidence which has probative value, unless excluded by specific rule of 
law, and it is by no means settled yet which of these two views will eventually 
prevail. 

Moreover one cannot altogether avoid the impression that, given the fact 
that the Manual is a beginner's book and that there is always the big 
Phipson to fal back upon, the author and the present learned editor have 
leant rather to over-generosity in the number of cases cited as examples or in 
footnotes. Thus there appears (in a footnote on p. 150) a block of a round 
dozen cases in support of the simple proposition that a certificate of a 
Secretary of State is conclusive evidence as to matters wholly within the 
Royal Prerogative. The examples set out more fully in the text—not a few 
of them, in any case, mere obiter dicta—include quite a number of older 
decisions which would hardly now be followed and the arrangement adopted 
must lead, occasionally, to the attempt to reconcile the irreconcilable. In 
this connection it strikes one as something of an understatement to say 
(on p. 174) that the judgment of the Court of Appeal in Hollington v. Hew- 
thorn ‘throws doubt’ on Re Crippen, decided, it is true, by the same court. 
Nor is it quite easy to see why the editor should have seen fit to retain cases 
like Manley v. Shaw which decided, in 1840, that a juryman, though sworn 
in the jury-box, may give evidence as a witness and yet remain on the 
jury (p. 192), or Waldridge v. Kennison (on p. 90), both authorities which 
he himself considers obsolete. Another case in point which cuts an odd figure 
is R. v. Rosier (on p. 108-9), but examples of decisions founded on specjal 
sets of circumstances which could hardly now recur, yet provide no clue 
to valid general principles might, it is believed, be multiplied. 

The increasing importance of legislation for this branch of the law 
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is shown by the fact that more than twenty new Statutes have been incor- 
porated into the text since the appearance of the last edition, including, of 
course, the Criminal Justice Act, 1948, and the Statutory reversal of the 
rule in Russell v. Russell. Of new decisions there is only one, R., v. Sims, 
which has received what many may regard as less than adequate treatment; 
it is mentioned only incidentally to say that the Privy Council, in Noor, 
expressed its disapproval of certain general statements there laid dowa, 
but what these may have been or indeed what this important decision of 
the Court of Criminal Appeal was about cannot be gathered here. 

Only one serious misprint was encountered: a word has obviously dropped 
out of footnote 89 on p. 229. The book is well printed and produced, but 
it is a somewhat novel experience to this reviewer'to find that the sheets 
(of his copy at least) are composed of two entirely different kinds of paper, 
one much thicker than the other. 

H. A. HAMMELMANN. 


UNDERHILL’S Law or Torts. Sixteenth Edition. By RALPH 
SUTTON, M.A., one of His Majesty’s Counsel, a Bencher of Lin- 
coln’s Inn, and Barry SHEEN, M.A., of the Middle Temple and 
the South-Eastern Circuit, Barrister-at-Law. [London : 
Butterworth & Co. (Publishers), Ltd. ci and 412 pp. (with 
index). 25s. net.] 


Tı changes in the law effected by Statute since the last edition of this 
work appeared in 1946 have been dealt with most faithfully. In particular 
the chapter relating to common employment, the Employers’ Liability Act, 
1880, and the Workmen’s Compensation Acts, which appeared in earlier 
editions, has been entirely omitted, and its place filled by an additional Article 
[72] which covers the subject of the duty of masters to their servants 
entirely adequately for a work of this type. 

It is to be hoped that the return to Stephens’ Commentaries as the 
prescribed book for the Law Society’s Intermediate Examination will not 
unduly affect the popularity of Underhill. The edition under review retains, 
as was inevitable, the treatment of the subject by the statement of general 
rules at the head of each Article, followed by an ‘Explanation’ which 
examines the substance of the heading in detail. This method, as has 
frequently been admitted, has its dangers, particularly for students, but 
these are perhaps outweighed by the advantage of the immediate direction of 
the mind of the reader to the basic principles of the particular subject under 
consideration. : 

A number of new decisions are dealt with in this new edition and in 
those instances where the cases are summarised for use as ‘illustrations’ 
the summaries are excellent, as was to be expected. : 

In short, the learned editors have achieved an adequate revision, without 
altering the character of Sir Arthur Underhils treatise, which purports to 
be ‘A Summary of the Law of Torts’. The achievement is no mean one. 


S. H. Bare. 


LEARNING THE Law. By GLANVILLE L. WILLIAMS, LL.D., Professor 
of Public Law in the University of London. [London : Stevens 
& Sons, Ltd. xiv and 192 pp. 12s. 6d. net.]: g 


Tars is the third edition`of an admirable book. It contains a new chapter 
on General Reading, expected by the author ‘to provide good hunting for 
the critics’. "This critics horse, after a brisk mental gallop, ran the chapter 
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* to earth in a thicket of zeal for imparting information. At present law 


teachers are being much urged to'reform. They are told that the law 
student should be aware of economies, politics, sociology, psychology: more, 
that he ghould be given instruction in them as part of his legal education. 
All this seems to be based on the fundamental assumption that what is 
not taught is not learnt, that what is not pointed out is not read. There 
c8uld be no more damning and unjustified indictment of undergraduate life. 
What is needed is not so much an extra spoonful of information as a periodic 
dose of mental fruitsalts. 

In the rest of the book there is little novelty, but there is excellent 
commonsense advice throughout. It has been a pleasure to re-read it. Yet 
here a problem is raised. Who is to read this book? The introductory 
chapters on the Divisions of the Law, Common Law and Equity, the 
Mechanism of Scholarship and ‘Technical Terms are suited to the beginner; 
Chapters 6, to 10 to the man who knows some law; Chapters 11 and 12 
primarily to the postgraduate in search of a higher truth or income. The 
book is not only a guide for the beginner, but also a goad for the leisurely 
(‘those that seek me early shall find me’), and a stick for those overcome 
by feigned weariness (‘no time to finish") This is said in no critical 
spirit, but rather to stress that only if the student can be persuaded to 
return to a book that was at first ‘too much for him’ will he profit in full 
from its wisdom and clarity. 

G. D. G. Hatt. 


` 


Law AND CONDUCT OF THE LEGAL PROFESSION IN New SouTH 
Wares. By R. C. TEECE, M.A., LL.B., K.C. (New South Wales), 
President of the New South Wales Bar Association, 1936-1947, 
Lecturer in Legal Ethics and sometime Dean of the Faculty 
of Law, University of Sydney, and W. N. HARRISON, B.A., 
LL.M., Barrister-at-Law, Garrick Professor of Law in the 
University of Queensland. [Australia : The Law Book Co. of 


Australasia Pty Ltd., Sydney, Melbourne, Brisbane. 1949.. 


viii and 103 pp. 15s.] 


Mr. Trece and Professor Harrison have produced a work which will, no 
doubt, be read with the greatest profit by every lawyer in New South Wales, 
but which deserves the attention of all those interested in the structure and 
working of the legal profession elsewhere. The New South Wales Bar is 
organised on lines following remarkably closely the example of the English 
Bar. The legal profession is divided into barristers and solicitors, the division 
being similar to that in use in this country. There are, however, some 
remarkable differences. In New South Wales it is a regular practice for 
counsel to interview witnesses, and the learned authors say that ‘there 
seems to be no reason so far as the public interest is concerned, why counsel 
should not share with the solicitor such responsibility for the evidence as 
in England falls on the solicitor alone’. This is an instance of a remarkable 
divergence also from the views held by many Continental professional bodies 
in whose view an attorney (including a solicitor) should on no account inter- 
view witnesses or experts. On the other hand barristers, as well as solicitors, 
are treated as officers of the Court, the Supreme Court exercising a power to 
suspend from practice or to disbar. Solicitors in New South Wales are 
permitted to allow an agency fee not exceeding one third of the profit costs 
to solicitors in other parts of the Commonwealth of Australia and even ¢o 
foreign solicitors. Transition from one branch of the profession to the other 
is made easier than in this country, every member of the Bar of five years’ 
standing being entitled to be admitted as a solicitor upon being on his own 
. 
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application disbarred, a similar provision providing for admission to the » 


Bar of solicitors of five years’ standing. Solicitors have the right of audience 
in all courts and in all matters in which they are employed as attorneys. 
These examples may be sufficient to give an indication of the wealth of 
important and interesting problems treated in this book. But it is necessary 
to add that the authors’ merit consists not merely in having assembled and 
marshalled this material in a most satisfactory manner. They have succeeddt 
in making this book one of the most readable of all works on legal 
etiquette. A wealth of interesting examples, lucidity of exposition, due 
insistence on the moral aspects of legal etiquette and last, not least, a most 
skilful selection from authoritative decisions and writings (including even 
those of Dr. Samuel Johnson) raise this book high above the common level of 
legal textbooks and of ‘ guides’ to the legal profession. s 

: E. J. Coun. 


PATRIARCHA. By Sr Rozert Frumer. Edited by P. LasrETT. 
[Oxford : Blackwell. 1949. 326 pp. 12s. 6d.] 


AT a time when much is being said and written about the right of man to 
choose his form of government and to participate in that government, it 
is somewhat refreshing—as well as amusing—to read a text that is a com- 
plete antithesis to all such opinions, even if it is in itself just as much 
an ideology as the modern worship of human rights. 

Sir Robert Filmer was a Kentish Royalist who lived from 1588 to 1653, 
&nd whose contribution to the Royalist cause was made solely by his pen. 
He was an ardent supporter of the prerogative and of the divine right of 
kings—he even believed that the European kings of his time claimed their 
title by direct descent from Adam, Noah having divided the Mediterranean 
world and its peoples between his three sons—and his chief significance lies 
perhaps in the fact that his writings were largely responsible for Locke's 
Treatises on Goverwment, which were intended as a riposte. 

Of topical interest is his attitude towards the problem of superior orders. 


` Since the king was supreme and absolute, it was not for any subject to 


question the legality of his orders or to disobey them, any more than it 
was the right of a son to question his father, or a servant his master. 
He even considers a usurper to be entitled to obedience. It would have been 
interesting, therefore, tó have been able to read his comments, not merely 
on the trial of the regicides, but on that of Axtell (1661) who had com- 
manded the guard at the execution. Axtell had pleaded that he had merely 
carried ,out the orders of his superior. It was held, however, that when 
the ‘command is traitorous the obedience to that command is also 
traitorous? (Kelyng 18). Filmer, in support of the absolute power of the 
King, had argued that it was not for a mere soldier to question whether 
& war was just or unjust. Perhaps this is merely an example of the selectivity 
that is often employed by partisans in order to prove their case. 

Filmer, of course, was a bitter critic of Hobbes’ conception of the state 
of nature, and his reply to Hobbes’ concept of permanent war might almost 
have come from the pen of Lord Boyd-Orr: ‘if such a multitude of men 
should be created as the earth could not well nourish, there might be cause 
for men to destroy one another rather than perish for want of food; but 
God was no such niggard in the creation, and there being plenty of sus- 
tenance and room for all men, there is no cause or use of war till men 
be hindered in the preservation of life, so that there is no absolute necessity 
of war in the state of pure nature; it is the right of nature for every man 
to live in peace, that so he may tend the preservation of his life, which 

* . 
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whilst he is in actual war he cannot do. . . . If every man tend the 


right of preserving life, which may be done in peace, there is no cause of 
war’. 


Londgn. L. C. GREEN. 


Brrrräicr ZUM ZIVILPROZESSRECHT. Festgabe zum 70. Geburt- 
* stage von Leo Rosenberg. [München und Berlin: C. H. 
Beck'sehe Verlagsbuchhandlung. 1949. 274 pp. 15 DM.] 


Lon» Cuoruey has recently in this Review suggested that civil procedure is 
a topic capable of, and in fact, requiring scientific treatment. On the Con- 
tinent of Europe this view has been adopted for many centuries. A flourish- 
ing science of civil procedure has accompanied, followed, and sometimes even 
led the practice of the courts. In Germany Professor Leo Rosenberg of the 
University of Munich is one of the most eminent protagonists of that science. 
His textbook of the German law of civil procedure has for long been indis- 
pensable to any serious student of that branch of German law. Many 
decisions of German courts bear striking witness to the influence which it 
has had on the interpretation of the law by the courts. Professor Rosen- 
berg's voice was silenced during the period of the Nazi regime, but since 
1945 he has been reinstated and the present volume testifies to the 
high esteem in which he is held by his colleagues in other German universities, 
whose contributions are included in this Festschrift. Three of these con- 
tributions are of considerable interest to foreign readers: Professor Blomeyer 
deals with problems of the law of arbitration on a comparative basis, Pro- 
fessor Riezler, who recently published a most important treatise on the law 
of confliet of laws in the field of civil procedure, deals with the problem 
of the lack of international jurisdiction, and Professor Süss contributes a 
.very learned study on the recognition of foreign judgments. German law 
grants recognition to foreign judgments only if reciprocity of treatment in 
favour of German judgments is granted by the foreign country in question. 
Professor Süss in a penetrating analysis shows convincingly that this principle 
cannot be justified by grounds of equity, logic or convenience. This article 
is a significant example for the contribution which the science of the law 
of civil procedure can make to the development of this part of the legal 
system, even where that development is predominantly in the hands of the 
legislator and not in those of the courts. 
i E. J. Coun. 


Tue TRIAL or GERMAN Mazor War CRIMINALS. Proceedings of the 
International Military Tribunal, sitting at Nuremberg, 
Germany. [London: H.M.S.O., Part 18, 401 pp., 7s.; Part 
19, 482 pp., 8s. ; Part 20, 409 pp., 7s.; Part 21, 847 pp., 6s.] 


Tus four volumes of the Nuremberg Proceedings now under review cover 
the period from July 2 to August 21, 1946. During this period the Tribunal 
concluded its hearings of the cases for and against the individual defendants, 
and commenced the hearing of the case against the indicted organisations. 
In delivering its sentence on Doenitz, the Tribunal stated that ‘in view 
of . . . the answers .to interrogatories by Admiral Nimitz stating that 
unrestricted submarine warfare was carried on in the Pacific Ocean by the 
United States from the first day that nation entered the war, the sentence 
of Doenitz is not assessed on the ground of his breaches of the international 
law of submarine warfare'. In Part 18 of the Proceedings the statement 
made by Admiral Nimitz is reproduced. In this it is made quite clear that 
the United States was not prepared to wait for the Japanese navy to show 
its hand before ordering the indiscriminate destruction of Japanese shipping. 
. The United States order even applied to fishing boats, which are normally 
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exempt from maritime warfare, and rendered it unnecessary for the United 
States Navy ever to resort to reprisals in connection with the naval war 
against Japan. 

In the indictment of the Nuremberg Trials contained in his Politics, 
Trials and. Errors, Lord Hankey has complained that the Tribunal did nog: 
pay attention to the significance of the Treaty of Versailles in the rise of 
Nazism. During his defence of Hess, Dr. Seidl wished to deal with this 
matter.. His references to the Fourteen Points were, however, ruled out as 
irrelevant, and although the prosecution had submitted the Treaty as evi- 
dence, all his attempts to impugn its legality or justice were prevented. - 

Where most of the defendants were concerned, there is little of value from 
the legal point of view in all the contentions put forward by their counsel. 
The whole defence boiled down to a plea of'ignorance or superior orders. 
As regards the former, the evidence showed this to be completely without 
foundation, while the Nuremberg Charter expressly forbade the Tribunal to 
admit the validity of superior orders as a defence. There has been much 
comment in apologist and sentimental circles on the validity of this ruling, and 
it has been suggested that before 1945—or at least before the amendment 
of the Manual of Military Law in 1944—superior orders constituted, a legiti- 
mate defence even to war crimes involving the death of the victim. Such 
apologists forget that as early as 1474 an international tribunal refused to 
recognise this plea, that in dAwtell’s Case it was not accepted by an English 
tribunal, and that, in any case, the Manual has never purported to be a correct 
and binding exposition of the law. It has merely served as a guide for 
military officers and has no more authoritative character than any textbook. 

In so far as the concluding speeches against the individual defendants are 
concerned; there is little need to say very much, for these speeches were 
first published in a separate volume in 1946. Their chief significance today 
is to remind the sentimentalists in the Western world of the character of the 
Nazi crimes. They should be compulsory reading for those persons who 
believe that the German army and its Nazi colleagues are so vital to the 
defence of Democracy that an immediate amnesty for war criminals is 
essential. When these people allege that the poor unfortunate war criminals 
did not know their actions were illegal, they should be reminded of the point 
made by General Rudenko in replying to the main legal defence arguments.: 
‘The law of all civilised countries provides criminal responsibility for murder, 
torture, violence, plunder, etc. The fact that these crimes have been initiated 
by the defendants on a scale surpassing all human imagination . . . does not, 
of course, exclude, but, on the contrary, increases many times over, the 
responsibility of the defendants’. 

Perhaps the most unfair criticism of the Nuremberg Trial is of its duration. 
In view of the number of the defendants, of the documents admitted for both 
the prosecution and the defence, and the widespread character of the crimes 
with which the accused were charged, any shorter trial would of necessity 
have been rushed and unfair to the defendants. . Those who now criticise the 
length of the Nuremberg Trial would then have been even more verbose 
in condemning its brevity and undue, almost indecent, haste. It is unfor- 
tunate, however, that those responsible for the publication of the proceedings 
have not seen fit to complete the published version in the four years that have 
elapsed since the termination of the trial, and that they have not prepared 
an abbreviated version intended for the general public. The horrors of the 
Nazi concentration camps and methods of warfare were such that people 
should be given no ‘opportunity to forget them. In the absence of such 
reminders, is it any wonder that sentimental half-truths and white-washings 
are accepted without contradiction? In the case of the Tokyo Trial the 
situation is even worse, for as yet no version of the proceedings or the 
judgment has been made available in Great Britain. 


London. L. C. Green. 
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. History or THE Unrrep Nations War Crimes Commission. Com- 
‘piled by the United Nations War Crimes Commission. 
[London : His Majesty’s Stationery Office. 1948. xx and 
592 pp. 380s.] 


Arter the Allied nations declared their intention to seek out and punish with 
the utmost rigour of the law the Axis war criminals, it soon became clear 
that they had committed themselves to an immense task. If this greatest 
detective story of all time was to reach a sucessful conclusion, it was essential 
that a special body be established to list the alleged criminals and act as a 
‘clearing house and central office for the co-ordination of effort in the tracing, 
apprehension and punishment of the criminals. In order to fulfil this task 
the United Nations War Crimes Commission was established. Some idea of 
the immensity of the task undertaken by the Commission can be gathered 
from the fact that by early 1948 the Commission had listed some 36,000 
persons as potential war criminals against whom there was a prima facie 
case. 


This volume gives a detailed account of the establishment of the Com- : 


mission and the discussions that took place within it, leading to the aryaign- 
ment of the Nuremberg criminals and of all those who, both in Europe and 
the Far East, have been described as the minor war criminals. This record 
makes it quite clear that difficulties in the way of Soviet-Western co-operation 
are not of recent date, for the Soviet Union refused to participate in the 
work of the Commission, despite the fact that the other members of the 
Commission did not hesitate to try Germans for war crimes against Soviet 
troops and civilians. 

Apart from the history of the Commission itself, the volume contains 
an account of the development of the laws of war. It is in this account 
that one comes across a number of points that ought not to be taken at 
their face value. This volume repeats the assertion that the rules of war 
prescribed in the Manual of Military Law constitute international law as 
applied by municipal courts. In fact the Manual is merely a guide for the 
use of military officers and has no more binding authority than, for example, 
Dicey or Salmond. In fact, these rules first appeared in the Manual under 
the heading: ‘Land Warfare, an exposition of the laws and usages of war on 
land for the guidance of officers of His Majesty's army by Colonel Edmonds 
and L. Oppenheim? (italics added). 

Since the Nuremberg Tribunal delivered its judgment it has become 
popular to maintain that the Kellogg Pact not merely declared war illegal, 
but made it a crime—this, although the whole of the judgment on this point 
is pure obiter.. The present History reiterates this assertion time and time 
again. This is the more surprising as it criticises the Tokyo indictment for 
alleging that all the deaths resulting from undeclared—and therefore illegal, 
or even crimiinal—war constitute murder: ‘The novelty consists in qualifying 
this illegal act as being at the same time a criminal act’. 

Lord Wright was Chairman of the United War Crimes Commission at the 
time this History was written, and both he and the various contributors to 
the volume are convinced that al] that was done in connection with the punish- 
ment of war criminals was in accordance with existing law, and they con- 
stantly settle all argument by referring to the fact that this is in accordance 
with the judgment of the Nuremberg Tribunal. It is submitted that it is 
somewhat dangerous to summon in support of a contested argument the 
decision of a tribunal that can only be correct if the argument is sound. 
Thus, in his Introductory Chapter, Lord Wright declares that the ‘leaders 
and organisers of the actual war or wars were guilty of the crime of plannigg 
and initiating war as an instrument of policy, the crime against peace 
forbidden by the Kellogg-Briand Pact of 1928 against aggressive war and 
also condemned by the Nuremberg Judgment' In the chapter devoted to 
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the historical survey of the activities of the Commission, it is not the judg-« 
ment but merely the indictment that is referred to in this way: the view 
that aggressive war was a crime ‘was finally vindicated in the indictment of 
the Major War Criminals’, 

Whatever criticisms one may have of the substantive law emboóled in this 
history, one cannot but admire the work carried out by the United War Crimfs 
Commission. At the time the Allies decided to punish war criminals it was 
hoped that there would be no need to repeat the experiment. Unfortunatly, 
the war in Korea has shown that this was an empty wish, and if the cold war 
develops into a shooting war there can be little doubt that war crimes trials 
will be held either during the war itself or after the cessation of hostilities. 
This time no aggressor will be able to plead ignorance, and there will be 
no need for hours to be frittered away in endless discussions of an adminis- 
trative character. From the point of view of convenience, this History will 
be of great value. From the point of view of substance, however, we can 
only repeat the closing sentence of the volume: ‘Whether the Commission 
made a significant contribution to the cause of international justice will, like 


the Allied trials of war criminals, depend upon the verdict of History’. 


London. L. C. GREEN. 


LurrtREcHT. By Orro Riesz. [Stuttgart : K. F. Koehler Verlag. 
1949. xix and 556 pp.] 


Tuis is a comprehensive work on air law written with special reference to 
Swiss law by a well-known expert who is a professor at the University of 
Lausanne. It is the work of a scholar and at the same time of an author 
who, by reason of his membership of the Comité international technique 
@experts juridiques aériens, has gathered a great deal of practical experience 
in a highly specialised field. 

In the first part the author deals with general questions of air law such 
as sources, unification and the international regulation of the control over 
the air. The second part is devoted to specific matters of public and private 
law of the air. Here the main headings are: the aeroplane as a chattel, 
liability towards third persons, law of air transport, salvage and collision. 

Throughout the author proceeds from that broad comparative basis which 
the subject requires. He does not confine himself to stating the existing 
law, but also expresses criticism and makes suggestions for reform. 

Although tribute must be paid to the diligence with which the author 
has covered a large field, it must be regretted that he has refrained from 
giving more precise.guidance on some points of importance. Thus, without 
stating his reasons, he is not in favour of the prevailing Anglo-American 
practice according to which carriage from a contracting State to a non- 
contracting State and back to the contracting State by means of a return 
ticket is international carriage within the meaning of the Warsaw Conven- 
tion. Similarly, the author's remarks on the crucial conception of ‘dol’ or 
‘wilful misconduct’ in Article 25 of the Warsaw Convention (at p. 466) are 
meagre. Nevertheless, the expert of air law who can read German will 
undoubtedly derive great assistance from this treatise.. 

F. A. Mann. 


ScHWEIZERISCHES JAHRBUCH FÜR INTERNATIONALES RECHT. Pub- 
lished under the Auspices of the Swiss Association for Inter- 
national Law. Vol. 5. [Zurich : Polygraphischer Verlag. 

«' A.G. 1948. 286 pp.] 


Tue fifth volume of this Yearbook maintains in every respect the high level 
of its predecessors. Professor Max Huber’s essay on neutrality and neutral 
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e policy is an admirable statement of the Swiss view on the position of Switzer- 


land in a world in which an open conflict may break out any minute. The 
peculiar situation of a neutral country whose population finds itself in 
complete ideological agreement with one of the two parties in conflict is 
discussed with impressive frankness. Judge Bolla deals with the draft con- 
ventions on freedom of information, which unfortunately look like possessing 
very little practical value. Professor Niederer’s article on the relationship 
between private and public international law deservés the most intensive 
study. The importance of this article is entirely out of proportion to the small 
space which it covers. The author discusses the relationship between the 
nationalist and the universalist view of the nature of the conflict of laws 
and the bearing of these views on the fundamental questions of private 
international law. His arguments are distinguished alike by profundity, 
learning, sound commonsense and an understanding for the contribution of 
the law of conflict of laws to the formation of an international community, 
which yet does not suffer from an unrealistic disregard of existing difficulties. 
Professor Knapp has contributed a study of a number of Swiss decisions 
which have rejected the unfortunate doctrines according to which the lew 
cause governs the effects of a contract only and not its formation, or under 
which the obligations of each party are governed by a different law. * With 
characteristic disdain for theoretical over-refinements the Swiss courts now 
tend to submit all the questions arising from one contract to one law, a 
simplification which is in every respect desirable and stands in marked con- 


trast to the complexities resulting from the opposite view adopted by the — 


German courts. 

Dr. Hagemann's informative article on the accession of Switzerland to the 
Statute of the International Court is illustrative of some of the difficulties 
resulting from the Swiss concept of neutrality and thus forms an instructive 
supplement to Professor Huber's opening essay. 

The second part of the volume contains reports on the development of 
public and private international law from the pen of well-known experts 
im the various fields. Some of the problems with which Swiss jurists are 
confronted are highly intriguing. From Professor Guggenheim's report on 
the development of public international law we learn that the French customs 
authorities have employed agents provocateurs on Swiss soil in order to 
induce Swiss nationals to commit contraventions of French customs regula- 
tions for which they could be punished when entering French territory. The 
Swiss Government refused to recognise that the Allied Control Council 
exercises sovereign power in Germany or that it was a German Government, 
but maintained—and presumably stil maintains—de facto relationship with 
the occupation authorities, which permit the treatment of urgent problems. 
On the other hand the Swiss Government does recognise the sovereignty 
of Soviet Russia over Eastern Prussia and the Daltic States. It is perhaps 
not too easy to reconcile the latter decision with the former. A circular 
sent to all Swiss legations and explaining the Swiss policy of neutrality is 
reprinted in the Appendix to Professor Guggenheim's article. Among the 
Swiss decisions on private international law which are summarised by Pro- 
fessor Knapp one reads with some astonishment a judgment of tbe Federal 
Court refusing to recognise on the ground of Swiss public policy that German 
Jews residing outside Germany are validly deprived of their German nationality 
by the Eleventh Ordinance on the Reich Citizenship Law. A comparison of 
this decision with The King v. The Home Secretary (1945) proves that public 
policy is not only an unruly horse, but one which few, if any, riders are able 
to ride. Decisions on questions of the conflict of laws in the field of the 
Jaw of contracts and civil procedure are reported and most ably commented 
on by Professors Gutzwiller and Fritzsche. Dr. Frey's report on the law 
relating to the clearing arrangements concluded by Switzerland will be found 
particularly useful by many practitioners. The volume concludes with a 
report by Professor V. Waldkirch on industrial property. In this field -too 
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the Washington Accord between Switzerland and the Allied Powers has , 
resulted in most undesirable uncertainties and delays, which result from the 
fact that the multilateral agreements which were to be concluded subse- 
quently to the Washington Agreements have never matured. 'The Washington 
Agreements seem to be the result of overstressing the conceptiofs of the 
English law relating to trading with the enemy. One may well doubt whethet 
they will in their entirety stand the verdict of legal history. " 
London. Ernst J. Coun. 


UNDER Gop AND THE Law. Papers read to The Thomas More 
Society of London. Second Series. [Oxford: Basil Blackwell. 
1949. 171 pp. 10s. 6d. net.] 


Tus second series of papers read to the Thomas More Society, while it 
touches on high topics which neither the lawyer nor the jurist can neglect in 
the present times, is not of such direct legal interest as was the first series. 
In his introductory essay Mr. Richard O’Sullivan, x.c., recalls once more the 
Christian Spirit of the Common Law, there are two papers of permanent 
value*on the life and times of Sir Thomas More, and a member of the 
Society of Jesus is illuminating on the subject of ‘Law and Political Power’, 
as such members so often are. The weightiest contribution is that of 
F. Phillip Hughes on ‘The Constitution of the Church’. This is worthy of 
the attention of every constitutional and comparative lawyer. Speaking of 
the new code of Canon Law of 1918, he says: ‘Already the fruits of this 
great measure are evident, the unmistakable signs not only that the rule of 
law is everywhere steadily displacing the bad tradition of personal adminis- 
tration, but signs also of a new general awareness that unless law is studied 
and appreciated—loved even—in its own right and for its own intrinsic 
value, it can never be so known as to be administered in the only spirit that 
makes administration fruitful, and that safeguards administrators from the 
perennial curse of libido dominandi’. 
| W. H. D. Winner. 


REPORT OF THE INTERNATIONAL Law COMMISSION COVERING ITS 
First Session. [London: His Majesty’s Stationery Office. 
1949. 10 pp. 9d.] 


Ways AND MEANS or MAKING THE EVIDENCE OF CUSTOMARY INTER- 
NATIONAL Law More READILY AVAILABLE. [London : His 
Majesty’s Stationery Office. 1949. 114 pp. 3s. 9d.] 


THE CHARTER AND JUDGMENT OF THE NÜRNBERG TRIBUNAL. [Lon- 
don: His Majesty’s Stationery Office. 1949. 99 pp. 8s. 9d.] 


HISTORICAL SURVEY OF THE QUESTION OF INTERNATIONAL CRIMINAL 
JURISDICTION. [London: His Majesty’s Stationery Office. 
1949. 147 pp. 8s. 9d.] 


PREPARATORY STUDY CONCERNING A Drarr DECLARATION ON THE 
Rieuts anD Durws or STATES. [London: His Majesty’s 
Stationery Office. 1949. 228 pp. 7s. 6d.] 


AccordING to Article 18, paragraph 1, of the Charter of the United Nations, 
‘the General Assembly shall initiate studies and make recommendations for 
the purpose of . . . encouraging the progressive development of inter- 
national law and its codification’. At its second session, therefore, the 
General Assembly established the International Law Commission, whose 
task is, among other things, to survey the field of international law in order 
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* to select topics for codification, and consider ways of making the evidence 


of customary international law more readily available by the publication 
of collections of relevant documents and of decisions of both national and 
international tribunals. The most valuable materialisation of this pro- 
gramme has been the three volume collection of Reports of International 
Arbitral Awards published by the Secretariat of the United Nations inde- 
p'endently of the Commission. 

The little pamphlet on Ways and Means provides a useful bibliography 
of the various collections that exist, both official and unofficial, of materials 
that are expressive of customary international law. Since it is being 
increasingly realised that the study of international law is an inductive 
process, it is essential that students—and others—should know where to find 
their raw materials, and this memorandum gives the details concerning State 
practice, and international and municipal judicial reports. Finally, the 
report calls for an increase in such publications and suggests means for 
co-operation between governments, the Secretariat of the United Nations 
and independent scholars. 

On December 11, 1946, the General Assembly affirmed the principles of 
international law recognised by the Nuremberg Charter and Judgment, and 
later directed the International Law Commission to formulate these prin- 
ciples and prepare a draft code of offences against the peace and security 
of mankind. The memorandum on Nuremberg now under review was pre- 
pared by the Secretariat of the United Nations as a guide to the Inter- 
national Law Commission in this task. The Secretary-General has provided 
a short historical account covering the*period between the Moscow Declara- 
tion, 1943, and the Nuremberg Judgment, 1946. He has then continued this 
historical account to explain the attempts made, under the auspices of the 
General Assembly, to codify the principles of law laid dewn in the Nurem- 
berg Charter and Judgment. Perhaps the most valuable part of this 
memorandum is that in which the Secretary-General’s staff has broken down 
the judgment to explain the legal principles involved, and in this connection 
due attention has been paid not merely to ‘the decision of the court, but also 
to the contentions and submissions of prosecution and defence. 

The Nuremberg and other war crimes trials reawakened interest in the 
problem of an international criminal court, and after the General Assembly 
had adopted the Convention on Genocide it invited the International Law 
Commission to examine the problem of international criminal jurisdiction 
and the feasibility of establishing an international criminal court. Once 
again the Secretary-General was instructed to prepare the preliminary 
material, and the Historical Survey is the result. Here there is only a brief 
discussion of the various proposals made in connection with this matter 
between 1919 and the establishment of the United Nations. This section is 
followed by a slightly longer account of the activities of the United Nations, 
particularly in so far as genocide is concerned. The last 100 pages of this 
147 page memorandum are devoted to the reproduction of relevant docu- 
ments from 1919 to 1947, and here perhaps is its greatest value. 

The post-1945 world seems to be declaration mad. There have been 
declarations or draft declarations on the rights of man, on the rights of 
children, old persons, women, and even a draft convention on the declara- 
tion of death of missing persons. In an age when praises are sung in honour 
of the personality of the individual, it is perhaps not surprising that States, 
too, are concerned about their rights and duties. The Preparatory Study is 
the Secretariat’s attempt to prepare a comprehensive statement of what are 
thought to be the rights and duties of States, for the consideration of the 
International Law Commission in preparing its final draft declaration. This 
study was based on the draft prepared by Panama, and therefore gives 
expression to many of the fears and aspirations experienced by small States, 
particularly those in Latin America, and there is much reference to the 
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right to national existence, recognition, independence, non-intervention, « 
exclusive jurisdiction and the like. The fate of this draft in the Inter- 
national Law Commission itself is symptomatic of the fate of any proposals 
which are intended to protect the rights of smaller States in a world in 
which international law is, unfortunately, too frequently the handmaiden of 
power politics. 

The main value of these United Nations publications lies in the fact that 
they bring together the relevant material on many matters which are 
interesting, if not important, and may well encourage students to pursue 
these and similar topies of international law to a conclusion that really may 
contribute to the development of international Jaw. 


London. L. C. Green, 


THe OFFICE AND DUTIES oF THE DIRECTOR OF PUBLIC PROSECUTIONS. 
By Sra THEOBALD MATHEW, K.B.E., M.C. [University of Lon- 
don: The Athlone Press. 1950. 16 pp. ls. 6d.] 


Tiıroşg who are afraid lest we may already be well on the way towards the 
police State, wil find most attractive and at the same time convincing 
reassurance in this lecture held earlier in the year at London University. 
For here the present Director of Public Prosecutions—the nearest thing we 
have to a ‘Procureur General'Cn explaining the duties and status of his 
important office, charmingly disclaims his own high-sounding title and is 
at pains to emphasise that it is really a misnomer, implying powers which 
he neither yields nor wishes to yield. Sir Theobald maintains that, in con- 
trast to almost all foreign countries, prosecutions for criminal offences in 
England are still not public prosecutions ‘in the ordinary sense’. After a 
valuable survey of the ancient tradition of private prosecutions, he expresses 
the view that even today 'the enforcement of law and order remains in the 
hands of the private citizen, acting either personally or through the local 
community of which he is a member. Both the director and the police are, 
in effect, private citizens paid by their fellow citizens to carry out these 
duties on their behalf'. 

This is no mere fiction. It is true that it is now customary for the 
police to instigate all prosecutions for serious offences and that private 
prosecutions are becoming increasingly rare. The police, however, cannot be 
regarded as official representatives of the Crown, and their powers are 
almost as strictly circumscribed as those of the ordinary citizen, not least 
by the threat of actions for wrongful arrest and false imprisonment. The 
director adds with obvious approval and satisfaction that even he himself, 
when responsible for prosecutions in cases of outstanding importance or 
difficulty, does not enjoy immunity from actions for malicious prosecution. 
His office is a fairly recent one, created by statute. But it is imbued by 
the spirit of the Common Law, and so long as pride in this tradition survives 
there is hope for the preservation of individual liberty. 


H. A. HAMMELMANN. 


Tur BRITISH JOURNAL or DELINQUENCY. Vol. I. No. 1. July, 
1950. [London: Institute for the Study and Treatment of 
Delinquency. Annual subscription 27s. 6d. post free, single 
copies 7s. 6d. net.] 


We are glad to welcome this newcomer to the ranks of learned periodicals. 
The science of criminology has not until recent years made much progress 
» in this country, despite the fact that from time to time work of outstanding 


^y, “importance has been accomplished. Of late, however, much progress has 
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* been made, and the lack of an organ in which workers in this field could 
make their researches known has been evident for some time. It is good 
therefore that the Institute for the Study and Treatment of Delinquency has 
been able to sponsor a new journal. 

The distinguished editorial board consists of Dr. Edward Glover, Dr. 
ermann Mannheim, and Dr. Emanuel Miller, and the first number consists 
of articles covering a wide range of interest, and augurs well for the future 


of the periodical. 
C. 


PLANNING AND COMPENSATION REPORTS. Edited by Joun BURKE, 
Barrister-at-Law. Part I. [London : Sweet & Maxwell, Ltd. 
1950: £1 15s. per volume post free.] 


We also draw attention to the appearance of this new series of reports. The 
rapid development of planning law, and the consequent increasing import- 
ance of compensation problems entirely justifes a new series, and since the 
intention is to cover not only the decisions of the courts, but the in soma ways 
even moré important planning appeal decisions given by the Minister of 
Town and Country Planning, and also proceedings before magistrates, these 
reports wil be invaluable not only to legal practitioners, but to planning 
officers, chairmen of planning committees, and other persons interested in 
the subject. 'This number contains full reports of the more important cases 
on planning, and compensation, and shorter notes on cases into which 


planning points have come incidentally. 
: C. 


INTERNATIONAL Monetary Funp. Annual Report of the Executive 
Directors for the Fiscal Year ended April 80th, 1949. 
[ Washington, U.S.A. 112 pp. Appendices. Index.] 


Tus report contains among others brief and informative reviews of the Inter- 
national Payments Problem, Exchange Restrictions, Exchange and Gold 


Policies, and financial statistics. . 
I. G. J. 


SLATER’S MERCANTILE Law. 12th Edition. By R. W. Horrawp and 
R. H. Cops Horrawp, Barristers-at-Law. [London : Sir Isaac 
Pitman & Sons, Ltd. 1950. xliv and 654 pp. 15s. net.] 


Tue chief changes in this well-known textbook are those made necessary by the 
Limitation Act, 1989, the Prevention of Fraud (Investment) Act, 1989, the 
Law Reform (Frustrated Contracts) Act, 1943, the Transport Act, 1947, and 
the Companies Act, 1948. It is remarkably good value at its extremely low 
price. 


Tue Export TRADE. Second edition. By Curve M. SCHMITTHOFF, 
Barrister-at-Law. [London : Stevens & Sons, Ltd. 1950. 
xxxii and 898 pp. 25s. net.] : 


A very hearty welcome was accorded to this invaluable book when it first 
appeared only two years ago (12 M.L.R. 128). The new edition, which has 
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` been thoroughly revised and brought up to date, will enhance the reputation * 
_which it has already won. 


ANNUAL Review or Uwrrep Nations AFFAIRS, 1949. Edited bf 
CLYDE EacGreroN, Director of the Graduate Programme Qf 
Studies in United Nations and World Affairs, New York 
University. New York University Press. [London, Cambridge, 
O.U.P. 1950. 812 pp. Index. $5.00.] 


Ix 1949 an Institute was established by New York University, an Institute for 
Annual Review of United Nations and World Affairs as part of the programme 
of the graduate studies in that field. This book publishes the proceedings of 
that Institute. Its value is enhanced by the fact that the lectures were given 
either by permanent officials of the U.N. Secretariat in each department or by e 
persons intimately connected with the work of the organisation. Throughout, 
a balance is maintained between excessive optimism and a fatalistic pessimism. 
No aétempt is made to conceal the difficulty and gravity of the’problems faced 
by the organisation. No serious student of the United Nations Organisation 
can afford to ignore this book. 
Ievan G. Jonn. 


POLLOCK’S PRINCRLES OF CoNTRACT. 18th Edition. By Sm Percy 
H. WINFIELD, K.c. [London : Stevens & Sons, Ltd. 1950. xliv 
‘and 610 pp. 40s. net.] 


Tux last edition of this classic work, also edited by Sir Percy Winfield, was 
fully reviewed by Mr. P. A. Landon in volume 10 of this Review at p. 229. 
On the present occasion Sir Percy has not made any substantial alterations 
and has contented himself with such additions as have been rendered necessary 
by new cases and legislation, which, however, are substantial. Needless to say 
these amendments have been carried out with the learned editor's customary 
care and acumen. Unfortunately he.had to call a halt to the noting of new. 
cases in August, 1949, and was therefore unable to give us the benefit of his 
views on, for example, Lord Justice Denning's restatement of the law of 
mistake in Solle v. Butcher. 

Some of the printing eccentricities noted by Mr. Landon have been corrected, 
but by no means all, and Mr. Hamson still remains Hansom (p. 406). A few 
similar curiosities have crept in as a result of the new edition, e.g., the refer- 
ence in n. 1 on p. 535 to the Preface presumably relates to that of the previous 
edition, which is not reprinted, and in n. 44 at p. 548 there is an inexplicable 
reference to a cave. But these are trifles and much more could be forgiven 
those who are still able to produce this handsomely produced book at such a 


reasonable price.. 
: L. C. B. G. 


THE COURT or APPEAL IN ENGLAND. By Sir RAYMOND EVERSHED, 
Master of the Rolls. [London : The Athlone Press., 82 pp. 
2s. 6d. net.] 


Tur University of London has recently established the Athlone Press with the 
object, among others, of making available to a wider public than are able to 
sit at their feet some of the valuable lectures which from time to time are 
delivered in the University by eminent men. They are fortunate to be able 
to number among their earliest publications this admirable lecture by the 
Master of the Rolls which with all the felicity and clarity that distinguishes 
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ə his work gives a conspectus of the history, functions and problems of the 
court over which he presides with such distinction. We welcome this new 
venture and wish it all success, and as lawyers are gratified that legal topics 
should be in the forefront of those chosen for publication. 

. » C. 


Tur Lawyer’s COMPANION AND Diary, 1951. Part I, by ERNEST 
L. Buck. Part II, by Lest C. E. Turner. One Hundred 
and Fifth Year of Publication.  [London: Stevens & Sons, 
Ltd.; Shaw & Sons, Ltd. xxiv and 1425 pp. A Day to a 
Page, 16s. net, plus 4s. P. T. A Week-at-an-Opening, 
15s. net.] 


- Tse amount of useful and important information collected within the covers 
of this book makes it truly indispensable for every practitioner. It has 
not only been brought up to date but also been expanded in an intelligent 
and attractive manner. 


MEMORANDUM ON THE PRESENT CONFUSED STATE OF THE DIVORCE 
- Law. [London: Marriage Law Reform Society, Rooms 11. a 12, 
20 Buckingham St., Strand, W.C.2. 8 pp.] 


Tue purpose of this valuable little memorandum is stated to be ‘to show 
briefly, by means of practical examples, where confusion and inadequacy exist 
in the present Divorce Laws'. Many recent decisions are critically discussed. 
It is to be hoped that the memorandum will be circulated as widely as it 
deserves to be. 


Other publications received : — 


CRIPPS’ COMPULSORY Acquisition OF LAND. Release 4. Oct. 18, 
1950. [Stevens & Sons, Ltd.] 


ENNECCERUS. LEHRBUCH DER BÜRGERLICHEN Recuts. RECHT 
DER SCHULDVERHALTNISSE. II. Teil. 18. Bearbeitung von 
Heinrich Lehmann. 1950. [J. C. B. Mohr. Tübingen. DM 


28.20.] 


INDUSTRIAL INJURIES. By H. SAMUELS, M.A., and RosERT S. W. 
PoLtARD. Second edition. [Stevens. 4s.] 


PROBATE AND Esrare Dury Practice. By the late EDGAR A. 
PHILLIPS, 0.B.E., LL.B. Second (Cumulative) Supplement to 
the Fourth Edition. [The Solicitors’ Law Stationery Society, 
Ltd. ös. net.] 

Revista DE DERECHO Pusiico. Año 1, Numero 2, Año 2, Numero 
1. [Universidad Nacional de Tucuman.] 

REVISTA DE LA FACULTAD DE DERECHO DE Maprip. Afio 1949. 
Numero 17. 
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Dissipios, COLETIVOS po TRABALHO. By GERALDO BEZERRA DE. 


Menezes. 2° Edição Aumentado. 1950. [Departamento de 
Imprensa Nacional. Rio de Janeiro—Brazil. ] 


SUBORDINACION y CONTRATO DE TRABAJO. By Dr. Aporro Luig 
VALLE. Los Derechos Sociales en la Constitucion Nacional 
Argentina de 1949. By Dr. NORBERTO Antoni. [Universid&d 
Nacional de Tueuman. 1950.] 


Tue HONOURABLE Estate: A STUDY or MARRIAGE AND THE LAW 
IN ScortAND. By ANNE ASHLEY, M.A. With a Foreword by 
J. W. CLYDE, x.c. [The National Council of Social Service, 26 
Bedford Square, London, W.C.1. 5s.] 


Tue British JougNAL or DreriNQUENCY. Vol. I. No. 2. Oct., 


1950. 


Limfrep INTERESTS IN MuHaMMADAN Law. By Kamma TYvasji, 
M.A., B.C.L. With a Foreword by Sm Jonn BEAUMONT. 
[Stevens & Sons, Ltd. 1949. 25s.] 


ANNOTATED Acts. Reprinted from ‘ Current Law’ Statutes Anno- 
tated. Tur MATRIMONIAL Causes Act, 1950, together with the 


COLONIAL AND OTHER TERRITORIES (Divorce JURISDICTION) | 


Act, 1950. By Jonn B. GARDNER. [6s. net.] Tux ADOPTION 
Acr, 1950. By CuarLes WINTER. [6s. net.] Tuer Suors Act, 
1950. By G. R. CANNER. [6s. net.] THE ARBITRATION ACT, 
1950. By T. A. Branco Ware. [6s.net.] [Sweet & Maxwell. 
Stevens & Sons. W. Green & Son.] 


LEHRBUCH DES BESONDEREN TEILS DES SrRAFRECHTS. By Emu. © 


NIETHAMMER. [J. C. B. Mohr (Paul Siebeck) Tübingen. xvi 
and 471 pp. 1950. DM. 16.80.] 


EwNcvcLoPzDiA or PLANNING, COMPULSORY PURCHASE AND Com- 
PENSATION. Vol. I— Planning. Revision 5. August 15, 1951. 


PRIDEAUX’s FORMS AND PRECEDENTS IN CONVEYANCING. 24th ed. 
By J. Broox RICHARDSON, M.A., LL.B. Supplement to Vol. I. 
[London: Stevens & Sons, Ltd. The Law Stationery Society, 
Ltd. 1951.] 


INDIAN CIVIL PROCEDURE Cope. Vol. I. [All India Reporter, Ltd., 
Congress Nagar, Nagpur 1 (M. P.). Rs. 17-8-0.] 
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STATE SECRETS—A COMPARATIVE STUDY 


Ir is proposed in this article to examine the rights of the litigant 
who desires production of Crown documents. These rights, it will 
be contended, are inadequate. The law in the United States 
will also be sketched, and some proposals for reform made there 
will be considered. In the light of the above, amendments to the 
present English law will be tentatively suggested. 


ENGLAND 


At common law there were two separate rules affecting the pro- 
duction of documents. Firstly, the Crown, by virtue of its pre- 
rogative,’ could not be subject to an order for discovery.? Nor 
did the rules of the. Supreme Court made under the Judicature 
Acts bind the Crown.? . Secondly, whether the Crown was a party 
` to litigation or not, it could refuse the production of a document 
if its production would be contrary to the public interest. 

The leading case on the second rule is Duncan v. Cammell Laird 
& Co., Ltd.* in which Viscount Simon, then Lord Chancellor, 
delivered the only judgment after consultation with, and with the 
approval of, six other law lords. ` In a civil action the defendants 
refused to produce the plan of a submarine built by them when 
the First Lord of the Admiralty filed an affidavit objecting on the 
ground that it would be contrary to the public interest to produce 
it. Without inspecting the document, the House of Lords held 
that the document should not be produced. With the decision 
itself it seems difficult to quarrel, but the wide principles Jaid down 
in the Jugguent have been criticised.’ Viscount Simon said 5:— 


1 Att.-Gen. v. Newbie -upon-Tyne Corporation [1897] 2 Q.B. 884 at 395 (per 
Rigby J.). 
2 Thomas. v. Reg. (1874) L.R. 10 Q.B. 81 at 44; The Helvetia [1879] W.N. 48; 
Crombie v. R. [1998] 2 D.L.R. 542; Michigan Fruit Co. v. R. [1937] O. W.N. 
685. 


3 Re La Société les Affréteurs Réunis and the Shipping Controller [1921] 8 K.B. 
1 at 20 (per Greer J.). 

4 [1942] A.C. 624. This decision conflicts with the earlier Privy Council case, 
Robinson v. State of South Australia (No. 2) [1981] A.C. 704. The Attorney- 
General for New Zealand has said that in practice Duncan's Case will be 
followed there; 20 N.Z.L.J. (1943) 8; cf. Garrow and Willis, Law of Evidence 
in New Zealand, 9nd ed., 172. 

5 E.g., Note in 58 Law Quarterly Review (1942) 486; R. Pound, Note in 46 

å Harvard Law Review (1942) 806; D. P. Jamieson, ‘ Proceedings By and 
Against the Crown in Canada ' in 26 Canadian Bar Review (1948) 373 at 386. 

* Ibid. 686. 
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* The principle to be applied in every case is that documents 
otherwise relevant and liable to production must not be pro- 
duced if the public interest requires that they should be 
withheld. This test may be found to be satisfied either (a) by 
having regard to the contents of the particular document, or 
(b) by the fact that the document belongs to a class which 
on grounds of publie interest, must as a class be withheld from 
production.’ 

Under (b) Viscount Simon supported the non-disclosure of Govern- 
ment files, not because anything secret was contained in them, 
but ‘on the ground that the candour and completeness of such 
communications might be prejudiced if they were ever liable to be 
disclosed in subsequent litigation °.” 

Further, the House overruled earlier cases? holding that the 
judge could probe an objection to produce by looking at the docu- 
ment. The objection of a head of a Government department is 
conc]usive, if validly taken. Not merely is the judge unable to 
look at the document, but if any party is about to put in evidence 
such a document, it is the duty of. the judge to stop him and refer 
the matter to the appropriate Government department for 
decision. It should be noted that the * judgment of the House in 
the present case is limited to civil actions and the practice, as 
applied in eriminal trials where an individual's life or liberty may 
be at stake, is not necessarily the same ?.? 

Viscount Simon laid down the principles which should be 
followed by Ministers in deciding whether to object to pro- 
duction !! :— 


‘It is not a sufficient ground that the documents are 
€ State documents " or “ official’? or are marked *'con- 
fidential ?. It would not be a good ground that, if they were 
produced, the consequences might involve the department or the 
Government in parliamentary discussion or in public criticism, 
or might necessitate the attendance as witnesses or otherwise of 
officials who have pressing duties elsewhere. Neither would 
it be a good ground that production might tend to expose a 
want of efficiency in the administration or tend to lay the 
department open to claims for compensation. In a word, it 
is not enough that the Minister of the department does not 
want to have the documents produced. The Minister, in 
deciding whether it is his duty to object, should bear these 
considerations in mind, for he ought not to take the respon- 
sibility of withholding production except in cases where the 
public interest would otherwise be damnified, for example, 


7 Ibid. 635. 

S E.g., Asiatic Petroleum Co., Ltd. v. Anglo-Persian Oil Co., Ltd. [1916] 1 
K.B. 892; Spigelmann v. Hocker (1932) 50 T.L.R. 87; contra Beatson v. Skene 
(1860) 5 H. & N. 888; Hughes v. Vargas (1898) 9 T.L.R. 471; Re Joseph 

. Hargreaves, Ltd. [1900] 1 Ch. 847. 

9 Hennessy v. Wright at 519; contra C. S. Emden, ' Documents Privileged in 
Public Interest’, in 39 L.Q.R. (1993) 476 at 481. 

10 [bid. 638-4. Cf. R. v. Taylor, [1950] 2 All E.R. 170, at 172. 11 Ibid, 642. 
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Each head of department is authorised by statute to. ‘ pre- 
scribe regulations not inconsistent with law for the government of 
his department, the conduct of its officers and clerks, the distribu- 
tion and performance of its business, and the custody, use and 

*preservation of the records, papers and property appertaining to 
ét 7. Departments have framed regulations forbidding their sub- 
ordinates to disclose any documents without the consent of the 
Attorney-General.*' Wigmore?* thought that the regulations 
were ultra vires but they have been upheld by the courts.*® 
Although the Court of Claims may ‘call upon any of the depart- 
ments for any information or papers it may deem necessary’ the 
head of the department may refuse * when in his opinion, such 
compliance would be injurious to the public interest ?.?" 

The American courts have developed a theory of waiver. They 
have held that if the Government is instituting criminal proceedings 
the accused is entitled to production of the Government filés and 
doeuments.?? It is felt that it would be prejudicial to deny him 
access to material which the Government has been able to use 
in preparing its case. Here the statutory prohibitions are over- 
ridden.” It seems from the following judgment of Learned 
Hand J. that the degree to which the documents are relevant 
is estimated by the court.?? Ordering the production of the reports 
of officials withheld from prisoners accused of conspiracy, he 
said °! :— 

* However, none of these cases involved the prosecution of 

a crime consisting of the very matters recorded in the 
suppressed documents, or of matters nearly enough akin to 
-make relevant the matters recorded. That appears to us to 
be a critical distinction. While we must accept it as lawful 
for a department of the Government to suppress documents, even 
when they will help determine controversies between third 
persons, we cannot agree that this should include their 
suppression in a criminal proceeding, founded upon those very 
dealings to which the documents relate, and whose criminality 
they will, or may, tend to exculpate.’ 
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The same right to production is given to an applicant for habeas 
corpus, statutory bar notwithstanding.?? 

Questions of discovery have become very important.in American 
administrative law, and may become so in England if the,setting 
up of the Monopolies and Restrictive Practices Commission should, 
herald the use of the commission on the American model as an 
instrument of administrative control. These are typical American 
problems. The Federal Trade Commission seeks an injunction 
against a corporation to restrain it from carrying on an unfair 
trade practice. The corporation wants access to the files of the 
commission, to learn in advance details of the particular trans- 
actions relied on, and perhaps to discover how much the com- 
mission knows. Or, on a Government contract there may be a 
report by an inspector that the work is below specification, a copy ° 
of which is sought by the contractor who complains of breach of 
contract. Of course, these problems may raise other issues in the 
law of discovery, that a party shall not be required to disclose 
material relevant solely to his own case, that * fishing ’ is forbidden, 
or that information may not be demanded if it is already possessed 
by the applicant. The plea of ‘State secrets’ will in itself not 
excuse a department from disclosing information within its know- 
ledge.** More controversial is the question whether files can also 
be demanded. The cases are conflicting,** and it may be that 
if the relevance of the files is proved, and if no other privilege 
prevents it, the Government must produce them. 

None the less, if the court finds that the document is an inter- 
national or military secret of State then it will always uphold an 
objection to production. It cannot be stated with certainty what 
are the limits of these privileged State secrets, but the tendency 
is to limit them to ‘ pending international negotiations or military 
precautions against foreign enemies ’.°° For example, in Robin- 
son v. U.S.:9 the Treasury refused to produce the correspondence 
relating to this suit for breach of contract, and relied on an 
opinion of the Attorney-General?' that the certificate of the head 
of the department is conclusive. Ordering the production of the 
correspondence, the court said ?? ;— 

‘The power given to a head of a department to comply 
with & call for information or papers is not an arbitrary power 
to be exercised at will and to make the law and principle 
in regard to these calls differ in the case of one department 
from what it would be in that of another. It is a legal 


32 U.S. v. Watkins (1946) 67 F. Supp. 556. 

33 Fleming v. Bernardi [1941] 1 F.R.D. 624. 
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discretion to be exercised under the circumstances of a 
particular case.’ 
At the same time, the opinion of the departmental head will carry 
great weight. In Crosby v. Pacific Steamship Lines?" an agent 
sued for commission on the sale of ships to the British Ministry of 
War Transport. An official of that ministry refused to produce 
letters which determined whether there had been an effective agency. 
Haney J., ordering the letters to be produced, said +? :— 
‘Finally, refusal would be justified only when the public 
interest would suffer by the disclosure. Does this mean that 

Walsh [the British official] is the final authority on that point? 

All reason says that the question is one for the court to 

determine.’ 

The courts recently have gone to considerable lengths to hold 
that the Government is an interested party, thereby bringing in 
the principle of waiver. In Zimmerman v. Poindemter*? the 
plaintiff sued the ex-Governor of Hawaii for false imprisonment, 
and sought discovery from an army officer of confidential reports 
made by the Federal Bureau of Investigation. Because of the 
federal element in the case, and because United States attorneys 
represented the defendant (although the United States had no 
pecuniary interest in the suit) the court held that this was not a 
private suit and ordered production of the reports.*? 

It is clear that the United States courts are far less.willing 
than the English courts to support & plea of privilege, and do 
not share the unwillingness of the latter to look themselves at 
the documents. 


THe Concert or PUBLIC INTEREST 


The Memorandum :to the Crown Proceedings Bill justifies 
section 28 (2) as follows ** :— 

*... the object of this provision is to maintain that degree 
of secrecy which is essential to protect the interests of the com- 
munity in regard to defence, foreign relations, and related 
matters.? 

It would be generally agreed that a provision which achieved that 
and no more would be unobjectionable. The sponsors of this Bill 
could scarcely maintain that it covers this and no more. If that 
were the object of it, why did the Government refuse to adopt the 
suggestions made on the second reading in the House of Commons 
that ' public security’ or * publie safety? or ‘defence of the 
realm * be substituted for ‘ publie interest? ? 5 Objection was also 
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made to the fact that departments would determine conclusively . 


whether the matter was of ‘ public interest’. The Government 
spokesmen were at some pains to assure Parliament that the power 
would not be abused. For instance, the Attorney-General «said ** : 

‘If a Minister, having considered the matter personally? 
is not able to decide that it is essential that a document should 
be withheld, he will disclose it along with all the other 
documents relevant to the case ? 

and added that during the tenure of that Government no docu- 
ment had been withheld except on the personal judgment of the 
Minister concerned. The question arises whether it is wise to 
couch legislation in general terms in reliance on assurance by 
Government spokesmen that advantage will not be taken of that 
general language. One Minister cannot bind his successors; surely 
there was a need for more restrictive drafting. 

‘ Public interest? can be a large umbrella for the most varied 
of activities. It is instructive to examine the cases in which the 
plea has been made by the Crown. 

Many of them have been libel actions based on official reports. 
Typical is Beatson v. Skene,” a libel action arising from a squabble 
between two army officers, in which the production of corre- 
spondence between the plaintiff and the War Office and of minutes 
of a military inquiry was refused. Pollock C.B. said ** :— 

*, . . it cannot be laid down that all publie documents, 
including treaties with foreign powers, and all the corre- 
spondence that may precede or accompany them, and all 
communications to the heads of departments, are to be pro- 
duced and made public whenever a suitor in a court of justice 
thinks that his case requires such production. It is manifest 
(we think) that there must be a limit to the duty or power 
of compelling the production of papers which are connected 
with acts of State.’ 

On this one might comment: why refer to such irrelevancies as 
secret treaties, production of which the plaintiff neither sought nor 
contended could be demanded? This was no case of the plaintiff 
merely ‘thinking’ that the documents were relevant—they 
were the basis of his case as the court itself recognised by 
allowing secondary evidence of the facts; no attempt is made 
to define ‘the limit’ referred to in the judgment. Another 
illuminating case is West v. West,*® an action against a father-in- 
law whose allegedly slanderous conversations with the Lord 
Chamberlain about the plaintiff had caused her no longer to be 
invited to court balls. The refusal of the Lord Chamberlain to 
disclose these important * State secrets" was upheld by the court. 
It would be fair to say that the usual consequence of the upholding 
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» of State privileges in these actions has been to enable an individual, 
often a civil servant, to evade on technical grounds a liability in 
tort.” 

In several divorce actions the production of medical records of 
Soldiers has been requested. | In Anthony v. Anthony," for 
example, the issue was whether the husband had contracted 
syphilis during military service. Both parties wanted production 
of his military records, but the court took the War Office view 
that the public interest was best served by not producing them." 
This refusal to produce medical records will be increasingly 
important if the Ministry of Health refuses to. produce the medical 
records which doctors must supply to it under the National Health 
Service Act, 1946.5? i 

A liquidator who had taken out a misfeasance summons against . 
directors could not have the balance sheets of the company 
when they were in the hands of the Inland Revenue. ^: The 
refusal of the Minister of Transport, in an action for damages 
against a railway company arising out of a railway accident, to 
let a plaintiff have access to a report on the accident sent by the 
defendants was upheld,5* although his predecessor, the President of 
the Board of Trade, had never withheld them from litigants.** The 
protests of the judges at the lack of assistance from the Local Govern- 
ment Board were unavailing in an action for nuisance caused by a 
smallpox hospital where the report of the inspector of the board was . 
withheld." In a recent Australian case," it was material to a 
private suitor to establish at what time a telephone call had been 
made to & police station. Relying on Duncan v. Cammell Laird, 
the court held that the production of this State secret, the local 
police station telephone book, was injurious to the public interest. 

It cannot be denied that the law should not allow the produc- 
tion of documents if to do so would endanger public safety, or indeed 
the public interest. But is not the consideration of the public 
interest afforded by our present system a one-sided one? The 
executive, and, one fears, the judicial attitude may be summed up 
in the words of Pollock C.B." :— 

*. . . the public interest must be considered paramount 
to the individual interest of a suitor in a court of justice.’ 
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A more precise analysis of this ‘ public interest’ is called for. . 
There is a public interest in the general security and in public 
safety which clearly will justify the withholding of military secrets. 
As Pound has said,* this interest is paramount, and, therefore, 
documents relating to defence or international affairs ought to bé 
withheld. ° 

It could be argued that the interest in political institutions 
buttresses the claimed privilege, even beyond the sphere of 
international and military affairs. Viscount Simon justifies the 
privileges attaching to documents as a class not because of their 
contents but because ‘the candour and completeness of such 
communications might be prejudiced if they were ever liable to be 
disclosed *." This argument might be less open to objection if 
the secrecy were indispensable for inducing freedom of official 
communication or efficacy in the transaction of official business, 
and if the secret has remained inviolable.?? Yet even thus 
restricted it calls for comment. Is it proved that employees make 
reports less honestly if they think that there is the slightest 
possibility of someone other than their employers seeing them at 
some future time? And if the argument has substance, is it not 
also applicable to the employees of public authorities other than 
the Crown, in respect of whom there is no similar privilege? ** 
Is it true that ‘Government servants are reluctant to put their 
observations into writing if they are likely to be produced in a 
court of law? * * 

One might assume from the approach of Viscount Simon ánd 
other judges, that the public interest is a stable concept con- 
sisting of some one element, which, when opposed by some con- 
flicting private interest, shall always be supreme, something 
ab extra, which ‘ operates from outside the law as a paramount 
censor of rules of law and legal rights *. *,° That English judges 
have in the past viewed public policy in the field of contract in 
this light, is a commonplace.** Yet, it is-clear that in a given 
case there may be several public interests involved, often con- 
flicting ones. Is there not a public interest in the preservation 
of free political institutions against the acts of arbitrary political 
authority? Moreover, that antipathy between public and private 
interests at which Viscount Simon hints, is surely misleading. If 
the private interest is an interest in securing an adequate remedy 
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efor a tort whether committed by a civil servant or otherwise, then 
it is also the publie interest that justice should be administered 
so that the innocent are compensated for the wrongs done to them 
by their-fellows. 

* It is contended, therefore, that sometimes there may be an 
overriding public interest in the non-disclosure of publie docu- 
ments, that the extent of that interest varies from case to case, 
and it will normally appertain only to defence and diplomatic 
matters, that often there are conflicting public interests, and that 
a decision whether a document is to be produced should only be 
made after these conflicting interests have been weighed. The 
dictum of Viscount Simon himself that ‘ in criminal trials where an 
individual’s life or liberty may be at stake, it is not necessarily 
the same ? is some recognition of the soundness of this reasoning." 

It might be objected that many of these arguments have lost 
their force in view of the Governmental assurances on the passing 
of the Crown Proceedings Act, and that the cases cited have been 
without exception pre-Act ones. Two recent newspaper reports of 
cases, one of which the writer has been able to verify, indicate 
that little change in Governmental attitude is to be expected. In 
one, a wife cross-petitioned against her husband for divorce on 
the ground that he had service medical treatment for venereal 
disease during military service abroad. The War Office refused 
the request of the husband, who indignantly denied the allegation, 
that his medical history sheet be produced, on the ground that 
it was contrary to the public interest. Then the wife herself made 
inquiries, and was shown the very document which it was pre- 
judicial to the public interest to produce to the court, and, satisfied 
that her charge was groundless, withdrew her cross-petition. In 
the other, an inquest was held on an ex-serviceman, who had 
dropped dead on a special drill course. A pathologist gave evi- 
dence that the deceased's heart was twice its normal size, and 
that to take such a drill course was *the worst thing he could 
have done in his condition’. At the coroner’s inquest, an army 
officer attended the inquest with the medical sheet of the deceased, 
but, acting on instructions from the War Office, refused to disclose 
the document, the protests of the coroner notwithstanding. 

The question next to be answered is who, the judge or the 
Minister, should determine the issue of publie interest. The 
various reasons why the House of Lords has held that it must be 
the Minister will now be examined. The dicta of Pollock C.B.” 
that a judge could only consider the matter in publie and that 
this is a matter for private consideration only were quoted with 
apparent approval by Viscount Simon.” Tt is, of course, a sound 
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principle that publicity assists impartial administration. That. 
there are desirable limits to the application of the principle should 
not, as here, be made the pretext for an increase in arbitrary 
action. An impartial judge as well as a Minister biased in 
favour of the department can adjudicate in private, if necessary. 
Secondly, several Government spokesmen on the Crown Pgo- 
ceedings Bill, and Viscount Simon in Duncan v. Cammell Laird 
have explained that the judge would, if he were to see the docu- 
ments, communicate with one party to the exclusion of the other, 
and it is a first principle of justice that the judge should have no 
dealings in the matter in hand with one litigant save in the 
presence of and to the equal knowledge of the other." But will 


the other party consider himself thereby aggrieved if the only alter- , 


native is a conclusive determination by a political chief from whom 
there is no appeal? 

Surely the crucial issue is which is most competent to assess 
the public interest, the executive or the judiciary. Viscount Simon 
has no doubt. that it is the executive. It is, however, to be noted 
that this view seems to rest on the assumption that departmental 
interest and public interest are one and the same. The emphasis 
is on ‘ detriment to the public service ? or ‘ exigencies of the public 
service." No attempt was made to balance competing interests. 
To concede that the executive is the best judge of its own interests 
is not to agree that it can best weigh the several, social interests 
involved in deciding whether evidence on a particular fact in a 
particular case should be given. Or, as an American writer on some 
problems of atomic energy has written, the problem is one of 
balancing a ‘ court's historical ‘‘ expertness ° in protecting indi- 
vidual rights’ with ‘ its inexpertness in the technical problems of 
atomic energy ?.'^ The War Office at least in part recognises the 
problem by its statement that its policy is to disclose service records 
in serious criminal cases only.” Can this rule-of-thumb test, which 
ignores the materiality of the evidence and attaches so little 
importance to civil and non-serious criminal cases, be accepted as 
an adequate appreciation of social interests? 

The Attorney-General on the second reading of the Crown 
Proceedings Bill argued that where ‘ policy °’ is concerned * it is for 
Ministers and not for the courts to judge and the Ministers must 
discharge their responsibilities under the control of Parliament *.** 
Here, of course, is one of the fundamental problems of administra- 
tive law. It is a resuscitation of the view of the Committee on 
Ministers’? Powers that decisions may involve three elements, law, 
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efact, and policy, and that where the third is involved, then it is 


for the executive to decide.” This * hoary '** distinction is still 
not abandoned by some. To replace the word * policy’ by * dis- 
cretion *.clarifies the matter. Decisions by the courts can involve 
St any time law, fact and discretion in varying proportions. No 
one denies that a judge exercises discretion when deciding whether 
to grant a decree nisi to a petitioner for divorce who con- 
fesses his own adultery. What determines whether the court 
can handle a matter involving discretion is the degree of 
discretion involved. It may be so wide that it is exclusively a 
matter for the executive. The word * policy’ must not be used as 
& blanket justifying the executive claim to a monopoly of dis- 
eretionary decisions by reliance on the constitutional maxim of 
politieal responsibility. One can agree that it is for the Minister 
of Local: Government and Planning to decide in his discretion 
whether Stevenage is to be a new town without at the same time 
agreeing that the executive must decide whether documents are to 
be produced in litigation before ordinary courts. 

Viscount Simon further thought that the judges were unsuited 
to the task because they * would need to learn the methods of the 
Department, and that would be perfectly impracticable ?.7? 
Implicit in this again is the view that it is the departmental interest 
that matters, but disregarding that implieation, it seems within the 
competence of a judge to learn the reasons with which the executive 
supports its argument that a document should not be produced. 
Judges grapple with facts more technical than these. Nor does 
the assertion that matters of State are too confidential to be com- 
municated to the judges seem a cogent reason for denying judicial 
competence. These documents are, after all, seen by many civil 
servants. Is a High Court judge to be trusted less with a service- 
man’s medical sheet than the lance-corporal in the orderly room, or 
the sick-quarters orderly? 

It has also been pointed out that some judges themselves have 
thought that they could not decide these matters. Perhaps the 
observations of a member of the House of Commons are in 
point *? : 

5. ... it is perfectly natural for judges to say: ** This is 
an enormous responsibility. Why should it be pushed on to 
us? We have quite enough work to do as it is”. I do not 
think judges are themselves the best people to decide whether 
they should undertake this duty.’ 

There seems then no good reason why the,judge should not 
decide whether the disclosure of the existence or contents of a 
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document is injurious to the public interest. It remains to con-, 
sider what legislative changes should. be made to effect this 
reform. 


Some PROPOSALS FOR REFORM 


e. 
The French rule that only the Conseil d'Etat and not the parties 
can demand production of the evidence seems unsatisfactory. 
Deserving of more detailed study are the provisions contained in 
the Model Code of Evidence drawn up by the American Law 
Institute.** . 

A distinction is drawn there between * secret of state’ and 
* official information. . The former is defined as ‘ information not 
open or theretofore officially disclosed to the public concerning the 
military or naval organisation or plans of the United States, or ° 
a State or Territory, or concerning international relations". 
* Official information * means ‘ information not open or theretofore 
disclosed to the public relating to internal affairs of this State or 
of the United States acquired by a public official . . . in the course 
of his duty ^. Unless either-the judge finds that it is not a * secret of 
state’ or the head of a department consents to its disclosure a 
secret of State must not be disclosed, and a judge is empowered 
to prevent its disclosure even if both parties are willing. * Official 
information’ is not to be disclosed if the judge finds that it is 
* official information * and if also its disclosure ‘ will be harmful 
to the interests of the government of which the witness is an officer 
in its governmental capacity ’. 

This distinction between ‘ secret of state’? and * official informa- 
tion? is a sound one. It recognises that the paramount interest in 
security requires that secrets of State should be ipso facto free from 
disclosure at the discretion of the executive. Not so satisfactory 
is the provision relating to * official information’. It revives the 
governmental/proprietary distinction which has bedevilled adminis- 
trative law in civil law countries since the Romans developed 
fiscus, which jurists have been striving to eradicate from American 
local government law,*? and from which England has been mercifully 
free. There would have been no need to include it had the rule 
dealt with the interests of the public instead of those of 
government. : 

What is called for is a balancing of the conflicting interésts. 
Military and diplomatie secrets excepted, there is no justification 
for the assumption that governmental interest overrides all other 
considerations. The judge should be empowered to decide whether 
the production of any official information would be injurious to the 
publie interest. The claim to non-disclosure could be made by 
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E, affidavit, and, if a party objected, the matter could be raised on an 
ex parte application. The documents and a detailed statement 
of reasons for non-disclosure could be forwarded under seal to the 
judge who would decide in his private room whether the documents 
should be produced. This procedure would seem not to imperil the 
publie safety in any way, and would at the same time prevent 
excessive executive interference with the administration of justice. 


Harry STREET.* 


33 Of. E. F. Iwi, letter to The Times newspaper, February 19, 1947. 
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SOME ASPECTS OF MUTUAL WILLS 


Taur subject of mutual wills is one which appears so rarely jn 
English law reports that it might be regarded as one of purely 
academic interest. Re Green,! however, demonstrates that such 
wills are still made, and that the subject has practical importance. 
At the same time it affords an opportunity of reviewing some of 
the consequences which flow from mutual wills, consequences which 
perhaps are not always contemplated by the authors of such 
documents. The general principle has been summarised thus: 
* Where two persons have made an arrangement as to the disposal 
of their property and executed mutual wills in pursuance thereof, 
on the death of one of them without having revoked his will, the 
arrangement crystallizes into a contract. Accordingly the personal 
representatives of the survivor take the survivor's property upon 
trust to perform that contract ?.? 


The nature of the obligation. , 


The two concepts of trust and contract are somewhat loosely 
used in this context. In the normal case it is a third person, a 
stranger to the mutual will agreement, who, as one of the ultimate 
beneficiaries after the dropping of both lives, is seeking to enforce 
it. Clearly as a stranger he must find more than a contract in his 
favour. He must find a trust. Moreover, since generally he is a 
volunteer, he must go further, if he is to succeed, and show that 
the trust is fully constituted. That the trust concept is at the 
foundation of this doctrine was recognised in Dufour v. Pereira, 
the parent case. Although Lord Camden, there, used the word 
* contract? it is clear that he regarded the arrangement as more 
than that, and expressly calls the survivor a trustee. In the same 
way Lord Haldane insisted on proof of a clear agreement before the 
court could find that a mutual will arrangement had come into 
being. He did so because without that agreement there could be 
no trust, not because without it there would be no contract. There 
is therefore little dispute about the nature of the rights involved, | 
or about the conditions necessary to the existence of the agreement. 
The difficulties that arise relate rather to proof of compliance with 
those conditions. On that point Re’ Green (supra) has at least 
removed doubts which had arisen as a result of Re Oldham * 

$ 


Re Green (Deceased), Lindner v. Green and Ors, [1950] 2 All E.R, 913. 
Williams on Executors, 12th ed., p. 78. : 

Jeffries v. Jeffries (1841) Cr. & Ph. 138. 

(1769) 1 Dick. 419; more fully reported in 2 Hargr.Jurid.Arg. 304. 

2 Hargr.Jurid.Arg. at p. 810. 

Gray v. Perpetual Trustee Co., Ltd. [1928] A.C. 391, 400. . 

Re Oldham, Hadwen v. Myles [1925] Ch. 75. 
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. Whether the trust could exist when the gift to the survivor in the 
first testator's will was apparently absolute. Re Green establishes 
that it can if the evidence is strong enough. If, however, the 
general prineiples governing the existence of this trust are suffi- 
sjently clear the same cannot be said of its details, incidents and 
eqnsequences, and it is with these that the present inquiry is chiefly 
concerned. 


The Creation of the Trust. 


It may obviously be important to determine at what point of 
time and by what act the trust is brought ihto being. There are 
at least three possible times from which it might be treated as bind- 
ing, namely, the date when the agreement was made, the date . 
of death of the first testator,? or the date of death of the survivor. 
To select the first date would mean that the arrangement could not 
be revoked even during the life of both parties to the agreement, 
save by mutual consent and then only if a power of revocation were 
reserved.” It is no doubt open to two persons, who so desire, to 
achieve this by making a common pool of their property to be 
held on trust for themselves for their lives with remainders to the 
agreed ultimate beneficiaries. Such an arrangement would, how- 
ever, lack the advantage of the ambulatory character of wills and 
it is clear that the trust under mutual wills is not binding as from 
the date of the agreement. Either party may revoke his will during 
their joint lives, at least on giving notice to the other.! Notice is 
required in order to give to the other party an opportunity of 
revoking his will also, if he wishes, and does not seem to be neces- 
sary where the revoking party is the one first to die. The sur- 
viving party in the latter case is free of any obligation, but, semble, 
has no claim against the estate of the first to die.12 Nevertheless, 
the agreement itself is not entirely without effect. Thus it can 
operate to sever a joint tenancy ** and will, it seems, serve to 
delimit the bounds of the trust. The third starting point—the 
death of the survivor—is expressly ruled out by Re Hagger ' where 
the beneficiaries, who had predeceased the survivor were, never- 
theless, held entitled since they took not under the survivor's 
wil but by virtue of a trust operative from the death of the first 
party to die.^ This last-mentioned date must. therefore be taken 
as the date at which the trust comes into being. 


3 For brevity this phrase will be used to describe the first party to the mutual 
, will arrangement. to die.. i 
? Ellison v. Ellison (1802) 6 Ves. 656. 
10 Dufour v. Pereira, Dick. at p. 419; 2 Hargr.Jurid.Arg. at p. 308. 
11 Stone v. Hoskins [1905] P. 194, 197. 
12 Ibid, 
13 Re Hagger, Freeman v. Arscott [1930] 2 Ch. 190, 194. 
14 Ibid. at pp. 195-196. 
.15 Contrast the statement of principle from Williams on Ezecutors (supra), and 
see Birmingham v. Renfrew (1937) 57 C.L R. 666, per Dixon J. 
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' Granted that this is the true date a subsidiary question arises, , 


does the trust become operative by reason merely of the first 
testator having died leaving unrevoked a will in the agreed terms 
or does it become operative only if the survivor takes and does 
not renounce the benefits conferred on him by the wil? If the 
latter is the true rule then a disclaimer will operate to free the sur- 
vivor from his obligations under the agreement. This becomes of 
greater importance once it is recognised that the doctrine of mutual 
wills can operate even where gifts are apparently absolute. In 
such cases the gifts to the intended ultimate beneficiaries in the 
first testator's will may not be operative where they are phrased, 
as is usual, only to take effect in the event of the death of the 
other party to the mutual will arrangement during the lifetime of 
the testator, since that contingency will not have happened. There 
could therefore be an intestacy under which the survivor (assuming 
he or she to be a spouse of the testator) would take and yet be 
free of any obligation under the agreement. To exclude the possi- 
bility it seems desirable that in such cases the ultimate gifts should 
be -phrased so as to take effect either on the earlier death or 
renunciation of the other party. It is not, however, certain that 
renunciation will free the survivor. At first sight Lord Camden 
seems to have been of opinion that the death of the first party 
by itself made the arrangement binding. He said, ‘ It is too late 
afterwards for the survivor to change his mind because the first 
dier's will is then irrevocable, which would otherwise have been 
differently framed if that testator had been apprised of this 
dissent /,!$ but he also said ‘consider how far the mutual will 
is binding and whether the accepting of legacies under it by the 
survivor is not a confirmation of it. I am of opinion it is’.’’ 
Clauson J. inclined to the view that thé agreement would be bind- 
ing even though the. survivor did not elect to take benefits under 
the first will..5 On the other hand Gorell Barnes P. stated,!? 
(although obiter) that it was the taking of a benefit which binds; 
but again the statement is not clear. Astbury J.” and Sir John 
Collier ?* seem to support this view as do some of the text 
writers./? Nevertheless it is thought that the logic of Lord Cam- 
den's judgment requires that the other view should be accepted— 
that death alone suffices—since the core of his argument is that the 
‘first dier" would not have made his will in the form he did but 
for his belief that the scheme would be carried out and * no man 


18 1 Dick. at p. 419; 2 Hargr.Jurid.Arg. at p. 808. 


17 This point seems however to be added for greater certainty, there having been 


an acceptance in the case before him. 

18 Re Hagger, supra, n. 18, at p. 195. 

19 Stone v. Hoskins, supra, n. 10, at p. 197. 

20 Re Oldham, supra, n. 7, at p. 89. 

21 Dennyssen v. Mostert (1872) L.R. 4 P.C. 286, 253. : 

22 ‘See Keeton, Trusts, 4th ed., p. 178; contra Williams on Executors, 12th ed., 
p. 78. . 
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shall deceive another to his prejudice." It is thought therefore 
that the disclaimer is immaterial, but that nevertheless the pre- 
caution in drafting suggested above is desirable. 


Scope of the Trust. 


e The date of creation has important consequences on the scope 
of the trust. It is obvious that where the first testator’s will only 
gives a life interest to the survivor, no question arises in relation 
to that estate. It must be held upon trust to give effect to the 
whole will including the ultimate dispositions. Similarly even if 
it apparently gives an absolute interest, yet the survivor holds all 
that he receives thereunder on trust for himself for life and then 
for the ultimate beneficiaries. The trust, however, where the 
doctrine applies, affects not only the estate of the first testator 
but also that of the survivor. The question is as to the extent to 
which it does so. Js the entirety comprised in it and if so is it 
the entirety as at the first death or does the trust also com- 
prise after-acquired property? 

The short answer would simply be that the extent of the trust 
is defined by the agreement. Thus in Re Green the trust was to 
operate on property received from the other party and on property 
which was derived from another trust.” This définition might be 
express, as in that case, or implied, by reason, for example, of the 
fact that the ultimate gifts are set out in specific sums and not 
as residuary dispositions. This short answer is not, judging from 
the few reported cases, satisfactory since the agreement is often 
silent or ambiguous on the point. In one case?* the trust appa- 
rently only affected property held by the survivor at the first 
death. That restriction was perhaps dictated by the fact that the 
mutual wills were only intended to deal with the assets of the two 
testators which resulted from a business they had carried on 
together. It was therefore reasonable to allow the survivor a free 
hand with the fruits of his unaided labour. In Re Oldham? Ast- 
bury J. seemed disposed to. hold that the trust only binds the 
property held by the survivor at the time of his death, thus leaving 
unimpaired the power of disposition inter vivos. This seems to 
conflict with the decision as to lapse in Re Hagger, which implies 


23 Dufour v. Pereira, 2 Hargr.Jurid.Arg. at p. 310. Added support for this 
argument is to be found in the cases on secret trusts, where again it is this 
deceit of the testator which is critical. See also Strickland v. Aldridge (1804) 

9 Ves, 517 and the other cases discussed in Keeton, op. cit. at p. 56. 

Re Green, supra, n. 1. : 

25 In this respect Re Green does nothing more than make clear the effect of the 
agreement, which was implicit in earlier decisions such as Re Hagger, at p. 
195, or Re Oldham, where, had' the trust been regarded as effective, there would 
nevertheless have been some free property. The arrangement in Dufour v. 
Pereira seems only to have covered residue. ‘See 9 Hargr.J urid.Arg., p. 305. 

26 Re Hagger, supra, n. 18. 
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that the interest of the beneficiaries is vested during the lifetime , 
of the survivor. Moreover a devise to A with a direction to settle 
* so much as he shall die seised of * has, by reason of uncertainty, 
been held incapable of éreating a trust. Yet, in effect, that is 
what the view of Astbury J. amounts to. The, significance of this 
. question lies of course in the powers of the survivor over his own 
property during his life. It would seem absurd if the “court is 
prepared to prevent his breaking faith with the first testator only 
to the extent of preventing inconsistent testamentary dispositions 
thus allowing him to make the arrangement nugatory by disposi- 
tions inter vivos. It seems, therefore, that the two arguments of 
certainty and good faith lead to the conclusion that, in the absence 
of any definition, the trust of the survivor’s property must be 
treated as embracing. that which he holds at the death of the first 
testator together with subsequently acquired property; though 
clearly he will be entitled to deal freely with the income of the 
fund and accumulations of the income. Such indeed seems to be 
the implication to be drawn from Lord Camden’s direction for 
accounts to be taken in Dufour v. Pereira, and to have been the 
opinion of Lord Loughborough. It was one of his objections to 
finding an agreemerit in Lord Walpole v. Lord Orford,” that it 
would have resulted in an inability of the survivor to raise portions 
for his daughters by mortgage. This breadth of the scope of the 
trust, or at least the possibility of it, affords another reason for 
delimiting it in the agreement. 


Consequences. of the Trust. 


When the scope of the trust is determined, it is possible to 
discuss its consequences. The fact that those claiming under the 
survivor do so by virtue of à trust and not under his will must 
exclude not only the doctrine of lapse °° but also the application 
of section 15 of the Wills Act, 1887, so that the claim of the bene- 
ficiary will not be prejudiced by his having attested the survivor’s 
will?* though any claim undér the first: testator’s will must, it 
seems, be governed by that section. More important is the effect 
of such an arrangement upon possible claims under the Inheritance 
(Family Provision) Act, 1938. Where the survivor has remarried, 
claims under that Act are possible, provided that he has made a 
new will. Although this new will is ineffective to dispose of 
property comprised in the trust, it is valid as a will? The 


28 Bland v. Bland (1745) 2 Cox 349. See also Re Jones [1898] 1 Ch. 488. 

29 (1797) 8 Ves. 402, 417. For the opposed view see however Dixon J. in Birming- 
ham v. Renfrew (1987) 57 C.L.R. 666, 689. 

30 Re Hagger, supra, n. 18. 

31 Compare O'Brien v. Condon [1905] 1 Ir.R. 51, or Re Young (deceased), Young 
v. Young [1950] 2 All E.R. 1945, dealing with the position of the beneficiary 
under a fully secret trust which is analogous. 

32 Re Heys, Walker v. Gaskill [1914] P. 192. 
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* conditions for jurisdiction of the court under section 1 of the Act may 


therefore be complied with.? Nevertheless any appeal to that 
jurisdiction must, it seems, be vain, since provision for a dependant, 
such as'the widowed second wife, can only be made out of the 
festator’s ‘net estate’. That being defined (section 5) as the 
pfoperty of which the testator was free to dispose by his will, and 
the trust being binding over the whole or a substantial portion of 
the survivor’s estate, it follows that there is no, or very little, 
property out of which provision could be made. It is difficult to 
conceive that the trust, being one which thus excludes the Act, 
would be held void as contrary to public policy, particularly where 
the parties to the mutual will are husband and wife. In such a 
case, the second marriage is not in contemplation when the arrange- 
ment is made and there is no deliberate attempt to evade the Act. 
Even if there were it seems doubtful if the policy of the Act is of 
such an overriding nature as to invalidate the disposition. 

The consequences of the trust are by no means limited to those 
of a testamentary character. Thus, once the trust has become 
binding, it should follow that the ultimate beneficiaries ought to 


_have, during the life of the survivor, all the remedies appropriate 


to prevent the survivor breaking the trust, as by disposing of the 
property. The suggestion of Sir William Grant M.R.** that the 
testator's f own interest and convenience’ would afford sufficient 
security against dealings inconsistent with obligations to leave 
property by will, is too optimistic, since the realisation of the assets 
of the survivor and their investment in an annuity will both satisfy 
that convenience and defeat those obligations. In the case of con- 
tracts the courts have given remedies,?* and Lord Camden’s reason- 
ing of good faith seems to require, as already indicated, that here 


, too the beneficiaries should not be left unprotected. Once the trust 


of the survivor's estate is recognised its enforcement in this way 
seems inevitable. It should also follow from that recognition that, 
while purchasers without notice from the survivor will be protected, 
the possibilities of tracing within the limits of Re Diplock?' must 


33 "The fact that the will does not effectively dispose of property is hore regarded 
as immaterial on the assumption that the Act is capable of application to partial 
intentions as it seems it is. See Theobald on Wills, 10th ed., p. 73. 

34 Thus in Dillon v. Public Trustee of New Zealand [1941] A.C. 294, Lord Simon 
upholds the effectiveness of dispositions inter vivos, and here we are concerned 
with a constituted trust not with s contract. That case therefore even if 
applicable to the English legislation does not govern this issue, the critical point 
here being not the extent of a liability but the non-existence of any estate 
belonging to the testator. E 

35 Fortescue v. Hannah (1812) 19, Ves. 67. 

36 Synge v. Synge [1894] 1 Q.B. 466. 

37 Re Diplock, Diplock v. Wintle [1948] Ch. 465, affirmed in the House of Lords 
sub nom. Ministry of Health v. Simpson [1950] 2 All E.R. 1187. The principles 
are, however, more fully discussed in the Court of Appeal. Thus in the 
event of re-marriage by the surviving husband it seems the beneficiaries should 
be able to trace the wedding and engagement rings given to his second 
wife if provided out of capital. In practice it would scem that the remedy of 


' 
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i 


exist, Obviously this is only true of dispositions of capital rather « 


than of accumulation from income, but the difficulties of dis- 
tinguishing the two may be considerable. 

Apart from the position as to alienations, the trust mtst also, 
if recognised, affect the survivor’s position in other respects. Thus 
. jt seems to be arguable from the cases that the benefits under the 
first testator’s will are testamentary, and those derived from the 
survivor are not. Hence the two funds may be differently regu- 
` lated. To the former, the rule in Howe v. Earl Dartmouth ** must 
in suitable cases apply, but not to the latter, being a trust created 
inter vivos. Although there may therefore be no duty to invest 
the survivor’s assets in trustee securities immediately, that duty 
will arise on any variation of investment, subject to any altera- 
tion of the general trust investment rules by the mutual will 
agreement. ^? , 

Of greater significance, perhaps, is the effect on the character of 
the survivor’s estate ownership. Thus where as in Re Green land 
is under the agreement specifically devised in the mutual wills, the 
effect of cutting down the survivor’s interest to one for life is to 
bring the land within the definition of settled land. The position 
would seem to be similar if on the survivor's death the land is 


„together with his other estate to be held on trust for sale to pro-. 


vide legacies, or if the devise to the survivor by the first testator 
is, although prima facie absolute, in truth comprised in the arrange- 
ment. The result must be that dealings by the survivor, even if 
not interfered with by the beneficiaries, must be subject to section 
18 of the Settled Land Act, 1925, and that the whole Settled Land 
Act machinery and limitations are brought into play.” 


Conclusion. . 

Enough has been said to show that the consequences of mutual 
wills may be more far reaching than the testators intend. Clearly 
the possible consequences are not here exhausted. Thus the 
arrangement may, subject to the limits of section 42 of the Bank- 
ruptey Act, 1914,‘? withdraw the assets of the survivor from his 
ereditors. It may equally allow a wider scope to the concession in 
section 5 (2) of the Finance Act, 1894. Some of these consequences 
may be inconvenient, but not all, and the arrangement may, 
although cumbersome, have its uses. Thus it may be convenient 


tracing might be the only effective one, since the beneficiaries, except in the 
ease of a joint mutual will, may be ignorant of the circumstances leading to 
the creation of the trust until the death of the survivor. 
. 38 (1802) 7'Ves. 137. . 
s9 Re Van Straubenzee, Boustead v. Cooper [1901] 2 Ch. 779. 
40 Trustee Act, 1925, ss. 3 and 4. ` 


41 Weston v. Henshaw [1950] Ch. 510 gives a sufficient warning of the seriousness - 


of this possibility. nae : E : 
12 Perhaps the most important limitation of this section is that it does not apply 
to the administration of estates on death. 
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» Where, as in Re Hagger, supra, two spouses have conducted a com- 


mon business, or where two persons have contributed to a family 
pool of assets so that the separate property of each has ceased to 
be identifiable, as with two sisters who have been living together. 
dn such cases an arrangement leading to mutual wills may seem a 
convenient device. Its adoption, however, involves a number of 
risks some of which have been indicated. To avoid them the 
greatest care must be taken in framing the governing agreement. 
In view of the few cases on the subject the conclusions which have 
been drawn ean only be regarded as tentative but they are cer- 
tainly possible since they seem to follow by necessary implication 
from the reported cases. “In particular it is suggested that care must 
be taken in defining the scope of the trust of the survivor's 
property and his powers over the trust funds during his lifetime. 
The latter in particular is not an easy task, since, if the definition 
is too broadly drawn it will carry the arrangement outside the 
category of Dufour v. Pereira into that of Re Oldham and thus 
defeat the whole purpose. The difficulty may perhaps be adequately 
met by a sufficiently broad investment clause. By such definition 
of the position by the agreement many of the difficulties arising from 
the time of origin may be surmounted as also may be those which 
spring from' the fact that, as the law now stands, the arrangement 
may restrict the survivor in his dealings with his own property more 
severely than the parties intended or desired. "Thus provision should 
be made for such matters as re-marriage, the birth of posthumous 
children or disclaimer. If carefully drawn the arrangement may 
well serve a useful purpose while if this is not done it may simply 
give rise to numerous difficulties. 

These difficulties really arise from the fact that the concept of 
mutual wills is an importation from the Civil Law and exists here 
without the background of community of property for which it 
was designed. Nevertheless it is a concept which has become well 
established in English law linked with the English institution of 
trust. Until it is shown that the courts are prepared to apply 
special rules to this particular trust it seems necessary for mutual 
testators to take considerable care over their arrangements. 


J. D. B. Mrrcgzgrr.* 


"* Lecturer in Law at the London School of Economies and Political Science. 


THE LAW GOVERNING CAPACITY WITH 
REGARD TO BILLS OF EXCHANGE 


I. 


IN English law! the capacity to incur liability as a party to a 
bill? is co-extensive with capacity to contract. As far as English ` 
confliet rules are concerned, this general contractual capacity has 
in turn to be answered ‘with regard to the proper law of the con- 
tract. i 

It will be submitted that in English law as well as in those 
systems which have incorporated the Uniform Law of bills of 
exchange and promissory notes,” the locus actus is the connecting 
factor for the determination of capacity. Despite this identity of 
construction, the result will differ according to the law applied to 
the determination of the locus actus. The locus contractus of a 
bill signed in Hamburg but delivered in London* is, according 
to English law,* England, but according to German law * Germany. 

If the lex loci contractus could be determined in a uniform way 
acceptable to both English and Continental laws, an important 
step in the direction of the unification of conflict rules would have 
been made. In the present inquiry an analysis will be suggested 
making a uniform determination of the connecting factor—the locus 
actus—possible and with it the proper law of a contract on a bill. 
It is this law which according to English conflict rules governs 
capacity * and although the present article is confined to questions 
of capacity, the significance of the suggested analysis is not. 


II. CAPACITY IN GENERAL 


l. Tur THEORIES oF SAVIGNY AND STORY 


The question as to the law to be applied for or against contractual 
capacity of the de cujus is by no means new. 


1 8. 22 (1), Bills of Exchange Act, 1882 (46 & 46 Vict. c. 61). 

? Where the primary classification of a document purporting io be a bill of 
exchange is concerned, the definition of s. 3 (1), B.E.A., will be applied, 
Moreover, ' when a bill issued out of the United Kingdom, conforms, as regards 
requisites in form, to the law of the United Kingdom, it may for the purpose 
of enforcing payment thereof, be treated as valid between all persons who 
negotiate, hold or become parties to it in the United Kingdom ' (proviso (b) of 
s. 72, B.E.A.). S. 78 includes cheques in the definition of bills. 

3 Annex I to the Convention signed at Geneva, Juno 7, 1930, 143 League of 
Nations Treaty Series 257, No. 8313. : 

4 Haarbleicher v. Baerselman (1914) 197 L.T.J. 564. 

5 8. 21, B.E.A. 

9 Now Articles 1 (point 7) and 2, German Bills of Exchange Statute of June 21, 
1933, R.G.Bl. I, p. 399. 

7 See TI, 1, infra. 
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Two different schools can be distinguished at a very early time: 
Those who hold that capacity is to be governed by the personal 
. Status of the person disposing of property and those who stress 
the law*of the place of the transaction itself. A prominent pro- 
fonent of the former view is Savigny who finds support for his 
views in the Continental codes. The latter view, of which Paul Voet 
‘could perhaps be called a forerunner, is held. by Story and appears 
to be the basis of English law. It will, however, be shown that at 
the present time the personal status is not the main criterion of 
capacity in the Continental codes and it will also be submitted that 
even in English law the ‘personal statute? cannot be entirely 
disregarded. 

Von Savigny answers the question which law governs capacity 
to bind oneself in contract in the sense that the law of the con- 
tracting party's domicile governs the. issue." Thus, according to 
his view, a woman who according to the law of her domicile is 
incapacitated to, undertake a suretyship (by virtue of the S.C. 
Velleianum) or a person standing under paternal power who accord- 
ing to the law of his domicile cannot, without his father’s consent, 
contract a.valid loan (by the S.C. Macedonianum), are so incapaci- 
tated all the world over. 

Although adhering to this -view even with regard to bills of 
exchange,” Savigny admits 1° that the legislator is justified in inter- 
fering because of the difficulties in ascertaining the various laws of 
domicile as well as the personal circumstances of the debtors on a 
bill. 

Story holds that ‘ every person contracting in a country is under- 
stood to submit himself to the law of the place and silently to 
assent to its action upon his contract’. ‘The law of the place 
of the contract acts upon it, independently of any volitions of the 

. parties, in virtue of the general sovereignty possessed by every 
, nation to regulate all persons and property and transactions within 
its own territory.^'? 

Where, however, the contract has to be performed elsewhere, 
Story accepts as regards the validity of the contract the view of 
the Digest: Contractum autem non utique eo loco intellegitur, quo 
negotium gestum sit; sed quo solvenda est pecunia?* and: Con- 
tramisse, unusquisque in eo loco intellegitur, in quo ut solveret, se 
obligavit.!* 

Two schools of thought are therefore to be reckoned with : one 
holding an almost immutable ‘ personal statute? to govern capacity, 


8 A Treatise on the Conflict of Laws, translated by W. Guthrie, Edinburgh and 
London, 1869, pp. 118, 187 and 195. 
> ? P. 195, op. cit. 
10 P. 114, op. cit. 
11 Commentaries on the Conflict of Laws, etc. (Bth ed.), Boston, 1883, p. 348. 
12 P. 849, op. cit. 
13 42, 5, 3. 
14 44, 7, 91. 
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the other contending that capacity is not an absolute thing, but 
has to be considered in connection with the transaction in question. 

As far as English law is concerned, capacity can hardly be 
classified according to notions identifying capacity with status, but 
rather as a narrower conception concerning the validity of an} 
given transaction of which capacity forms the basis. In the words 
of Lord Greene M.R. in Baindail v. Baindail': * . . . the courts 
in this country do for some purpose give effect to the law of the 
domicile as . . . imposing a particular status on a given person. 
It would be wrong to say that for all purposes the law of the 
domicile is necessarily conclusive as to capacity arising from status. 
... In the case of infants where different countries have different 
laws, it certainly is the view of high authority here that capacity 
to enter in England into an ordinary commercial contract is deter- 
mined not by the law of the domicile but by the lex loci . . . there 
cannot be any hard and fast rule relating to the application of the 
law of the domicile as determining status and capacity for the 
purpose of transactions in this country ’. 

Apart from the statutory provisions of the Bills of Exchange 
Act and an isolated case !* there is little authority on the question 
which law governs capacity to enter a contract on a bill of exchange. 


2. THE INDEPENDENCE OF CONTRACTS ON A BILL 


The Bills of Exchange Act asserts the independence of the contracts 
on à bill as far as capacity is concerned by providing that even 
* where a bill is drawn or indorsed by an infant, minor or corpora- 
tion having no capacity . . . to incur liability on a bill’, the holder 
is entitled to enforce it against any other party thereto." Further- 
more, ‘ The acceptor of a bill . . . is precluded from denying to a 
holder in due course [the drawer's] capacity . . . to draw the bill" 
or to endorse it, or the capacity of a payee to endorse it.'5 Like- 
wise, the drawer of a bill is precluded from denying to a holder 
in due course the capacity of the payee to endorse the bill and the 
endorser cannot set up the incapacity of the drawer or the previous 
endorser.'? 

Wherever a party to a bill is alleged to have lacked capacity, 
this does not affect the obligations of other parties to the bill. This 
independence of contractual capacity based on the statutory pro- 
visions just mentioned must be borne in mind whenever the proper 
law.is being referred to. The application of one law means merely 


15 [1946] P. 123, 128. 

16 Male v. Roberts (1800) 8 Esp. 163; 170 E.R. 574. 

17 B. 22 (2), B.E. A. 

18 §, 54 (2), B.E.A. 

19 S, 55, B.E.A. We are here not directly concerned with the question as to the 

- law governing the operation of the provisions of ss. 54 (2) and 55, B.E.A., 
regarding the disabilities of the acceptor and drawer respectively. Suffice it to 
say that the analysis to be proposed for the determination of the connecting 
factor (see II, 4, infra) is here also applicable. 
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one law as regards one contract on a bill. There are, therefore, at 
least as many laws to be considered as there are different contracts 
on a bill. 


i 8. Tux Cuorce or LAW IN GENERAL 


e 

The conflict rules contained in section 72, B.E.A., are not 
exhaustive. The saving of the rules of bankruptcy and of the 
common law including the law merchant in so far as they are com- 
patible with the express provisions of the Act is founded on statu- 
tory provision?" and judicial authority." Reference to the com- 
mon law, though fully justified, does not, however, yield sufficient 
material for the reliable determination of capacity in all cases, as 
there appear to be only one or two cases which can be regarded as 
authority. 

The leading case is Male v. Roberts.” In this case Lord Eldon 
rejected the plea of the defendant infant that he lacked capacity 
according to the law of his domicile with these words: * The law of 
the country where the contract arose, must govern the contract’. ` 

Apart from the fact that the word ‘ arose’ was not further 
‘explained—it is submitted that the lex loci contractus as well as 
the proper law are covered by this expression—nothing more can 
be concluded from this judgment than that as far as capacity is 
concerned, it is sufficient for the validity of the contract that 
according to the law of the place where the contract arose, the plea 
of incapacity cannot be accepted. Nothing in this case allows the 
conclusion that the lex loci contractus or the proper law of the 
contract govern the question of capacity exclusively. In other 
words, it was not decided that the law of the country where the 
contract arose would govern the question of capacity of a party if 
it were lacking according to that law. 

The necessity to apply to a contract a law with which it has no 
substantial connection has been affirmed by the Privy Council 
decision in Vita Food Products, Incorporated v. Unus Shipping Co., 
Ltd.” Lord Wright held in this case that ‘where there is an 
express statement by the parties of their intention to select the law 
of the contract, it is difficult to see what qualifications are possible, 
provided the intention expressed is bona fide and legal, and 
provided there is no reason for avoiding the choice on the ground 
of publie policy’. ‘Apart from the criticism levelled against this 
decision," it remains questionable whether it can be applied to a 
choice of law for the determination of capacity regarding bills of 
exchange. It is submitted that a minor over twenty years of age 
cannot confer upon himself a capacity which he lacks under the 


20 B. 97, B.E.A. 

21 Re Gillespie, ex p. Robarts (1887) 18 Q.B.D. 286. 

22 (1800) 3 Esp. 168; 170 E.R. 574. 

23 [1989] A.C. 277. 

24 G. C. Cheshire (8rd ed.), Oxford, 1947, p. 884, and 56 L.Q.R. 320, and Falcon- 
bridge, Essays, Toronto, 1947, p. 547. 


148 THE MODERN LAW REVIEW Vor. 14 


lex-loci contractus and his domiciliary law merely by adding to his . 
signature a clause to the effect that his contract should be governed 
by some other law, e.g., by the Swiss Law of Obligations, Article 
1086 of which would confer on such minor full capacity. + 

Dr. Kahn-Freund ?* recommends the application of the lex lodi 
contractus to the question of capacity which he holds to be the 
proper law ?* ascertainable without ambiguity with reference to 
section 21, B.E.A. Falconbridge *' also wishes the proper law to 
be applied. To this must be added that section 72, B.E.A., pro- 
vides for the application of the law of delivery to formalities and 

‘ what for these purposes is to be characterised as a matter of form 
is far from clear, the less so since in view of the strictly formal 
nature of these contracts the question of essential validity is apt 
to merge in that of formal validity '.?* If we accept the view that i 
capacity is merely part of the essential validity of the contract, 
the application of one and the same law to questions of essential 
and formal validity would make superfluous a difficult classifica- 
tion of what constitutes one or the other. 

If we follow the authorities mentioned, the law’ governing 
capacity of the parties to a bill in English domestic law is in the 
ease of an acceptor the law of the place where notice has been 
given to the person entitled to the bill if this precedes delivery, 
otherwise and in the case of all other persons making a contract 
on a bil the law of the place where the instrument has been 
delivered. 

This law will also, it is submitted, govern such questions as 
who can avoid a contract made by an ineapax.?^" 


4. A UNIFORM METHOD OF ÁSCERTAINING THE CONNECTING FACTOR 


The acceptance of the proposition that, generally speaking, the. 
law governing capacity is, in the municipal law of England, the 
lex loci contractus still leaves the question by which law this 
connecting factor should be determined. 

Until recently?! the connecting factor?? was determined 
according to the rules of English internal law. In De Reneville v. 
De Reneville,? however, a case for the annulment of marriage, 
where for the decision of the preliminary issue, viz., the jurisdiction 
of an English court, the question had to be ‘decided whether the 


25 Dicey (6th ed.), London, 1949, p. 682. 

26 In view of s. 72 (1), B.E.A., by way of analogy. 

27 Op. cit., p. 647, following Professor Cheshire's view. 

28 Dr. Kahn-Freund in Dicey, p. 685. 

29 Baindail v. Baindail [1946] P. 123. See n, 1, supra. 

39 Of., e.g., Art. 1125 (2), Code Civile. 

31 Re Martin [1900] P. 211; Republica Guatemala v. Nunez [1927] 1 K.B. 669; 
Benaim v. De Bono [1994] A.C, 514. 

32 In Re Martin the domicile of the testatrix the validity of whose will was at 
issue, in Republica Guatemala v. Nunez the place of assignment written by a 
Guatemalan depositor to a London bank. 

33 [1947] P. 168. 


Arm, 1951 ' CAPACITY AND BILLS OF EXCHANGE 149 
e 


marriage was void or voidable, the court, although determining 
the terms ‘void’ and ‘voidable’ according to English law, 
decided’ the preliminary issue according to the laws of France. 
While the desirability of an internationally uniform determina- 
tion of the connecting factor and especially in matters here under 
discussion cannot be denied,** it is clear from a comparison of 


-English law with other systems that there is by no means uniformity 


in the determination of the lex loci contractus. 

Articles 268-278 of the Código Bustamente,® ratified by several 
Latin American countries, recognise the place of signature as 
governing the legal relations of the parties. , 

According to the laws of the countries that have incorporated 
in their systems the Uniform Law on bills of exchange and 
promissory notes ** * the simple signature of the drawee on the face 
of the bill constitutes an acceptance?" and ‘ the mere signature" 
of the avaliseur constitutes the aval.** Delivery is therefore not 
required to complete the contract on the bill This view is also 
supported by the wording of Article 8 of the Uniform Law. From 
this it follows that in civil law systems the law of the place of 


' signature is identical with the lex loci contractus, just as in English 


law—generally—the law of the place where the bill was delivered.?* 
In countries which have adhered to the Geneva Convention *° 
capacity is governed by the lex patriz * or the lex loci contractus ** 
whichever is the more favourable to the validity of the contract. 
The locus actus as the connecting factor for the determination 
of capacity according to the Geneva Convention is the place where 
the signature was given, according to English law, however, gener- 
ally the place of delivery. It is obvious that different results are 
obtained according to the law applied when determining the place 
where the contract was made. To obviate this unsatisfactory state 
of affairs, the following solution is suggested. It combines both 
principles and would provide a uniform result. 

The proposed method requires thatthe connecting factor (i.e., 
in our case the place where the contract was made) be determined 


34 Wengler (Die Vorfrage im Kollisionsrecht, Rabels Z., 1934, p. 148) postulates 
as a requirement of justice the application of identical conflict rules to identical 
situations, no matter where they arise, so as to ensure an identity of attitude 
of parties whose legal relations are subject to these rules. 

#5 Convention on Private International Law. Signed at Habana, February 20, 
1928. 86 League of Nations Treaty Series 111, No. 1950. 

36 Annex I to the Convention providing a Uniform Law, etc., signed at Geneva, 
June 7, 1930, 143 League of Nations Treaty Series 257, No. 3313. 

37 Article 26. 

38 Article 31. 

3 §, 21, B.E.A. 

19 For the settlement of certain conflicts of laws, etc., of June 7, 1930, 148 League 
of Nations Treaty Series 317, No. 3814. 

^1 Article 2 (1) of the Convention. 

12 Article 2 (2), Geneva Convention. In both cases there may be a reference to 
another law. 

43 8, 21, B.E.A. 
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in two stages. The first is the signing of the bill. If the law of 
the place`of signature holds signature generally constituting the 
contract on the bill, it will also govern the question of capacity. 


'This law may refer to the national law of the de cujus. The second. 


stage is this: If the law of the place where the signature was given 
requires for the completion of the contract the delivery of the bàl, 
the law of the place of delivery will govern capacity or—in the 
case of an acceptor—the law of the place where he gave notice of 
acceptance to the person entitled to the bill, if this notice precedes 
delivery. In other words: whenever a contràct on a bill was signed 


in a foreign country, we have to consult. the law of that country 


for the answer to the question: where was the contract made? 
The case of Haarbleicher v. Baerselman already referred to ** 


* . . e 
may support the suggested determination of the connecting factor 


(i.e., the locus actus) in two stages as indicated. 


The facts were these. The plaintiff firm of bill dealers and brokers, 


al members.of which were British-born subjects, were indorsees of 
a bill of exchange. The bill had been drawn in Germany on July 
20, 1914, for £1,000 for one month, endorsed to a Hamburg banker 
and by the latter to the plaintiffs and afterwards duly accepted 
by the defendant. The endorsement by the German banker bore 
the expression ‘ für mich’. The defendant contended—and in this 
he was supported by a decision in a similar case given by the same 
judge a short time ago—that ‘ fiir mich’ meant ‘ for my use’ and 
the endorsement was therefore restrictive within the meaning of 
section 35, B.E.A., giving the plaintiff no more right than the 
German banker would have had. The latter having become an 
alien enemy, was precluded from suing in an English court. Judg- 
ment was, however, given for the plaintiffs. It was held that 
according to section 72 (2), B.E.A., an endorsement was to be con- 
strued according to the law of the place where it was made. It 
was proved that in German law an endorsement * für mich’ mean- 
ing ‘instead of me’ transferred the property in the bill and was 
not restrictive, but an open endorsement. 

The judge could hardly have held the endorsement having been 
made in Germany, had he applied section 21, B.E.A. It is sub- 
mitted that the above analysis provides the solution for the way 
in which this case was decided. 


5. Tue CONNECTING FACTOR IN Encisa Law 


(i) Delivery by Post " 
If we accept the application of the lex loci contraetus determined 
in:accordance with section 21, B.E.A., as governing capacity, we 
have then to determine what, in English law, is to be taken as the 
place of delivery. 


44 T, supra. 45 I, 3, supra. 
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In England the sender of a postal packet cannot reclaim it. 
Whenever, therefore, there is an express or implied authority ** to: 
send a bill by post, the bill is delivered in. the moment of posting, 
and in countries where the sender has the right to reclaim a letter, 
delivery takes place the moment it leaves the town.*^ In both cases 
the law of the place where the bill was posted governs the capacity 
of the parties. In the absence of an implied authority’ to 
send the bill by post, delivery takes place at the moment of the 
actual handing over by the postman to the person entitled to 
the bill.*® 

‘Let us suppose that in the latter case (where there was no 
authority to send the bill by post) an English domiciled British 
minor over twenty years of age signs the bill (which is not in 
consideration of necessaries) and sends it to the person entitled to 
it—a Swiss national—to Switzerland. Can the defence of minority 
be upheld? The answer seems to be in the affirmative, whether 
English domestic law is applied or that law which a court of the 
locus contractus (Switzerland) would apply. 


In Re Soltykoff ** it was held that capacity to accept a bill in 
England is governed by English law and a minor who—as the case 
would suggest—in the place of his domicile would, according to 
the law obtaining there, be of full capacity °° is not so in England. 
Lord Esher held“: * . . . an infant cannot make himself liable 
upon any contract whatever, except a contract for the supply of 
necessaries. . . . He is not liable upon a bill of exchange or a 
promissory note under any circumstances ’. . 

It is submitted that we reach the same result if we apply the 
law which a court in Switzerland would (presumably) apply. It 
would probably hold that as the bill was executed in England, 
English law has to be applied. The lex loci contractus being in 
English law Switzerland, Swiss law applies together with its con- 
flict rules. According to Swiss law the contract in question was 
made in England by a person who under his national law is a minor 
and lacks in the circumstances of the case capacity under the law 
which is alternatively applicable as lex patrie or loci contractus. 


(ii) Constructive Delivery 


Until now it has been assumed that the bill after having been 
signed by one ‘party was delivered to the other or at his direction 


16 What constitutes authority has to be decided on the merits of each case: 
MacKinnon J. in Ose Gesellschaft, etc. v. Jewish Colonial Trust (1927) 48 
T.L.R. 898. 

47 Per Sir G. Mellish L.J. in Ec p. Cote; re Deveze (1873) L.R. 9 Ch.D. 27; 32. 

48 Pennington v. Crossley & Sons, Ltd.. (1897) 18 T.L.R. 518. 

49 [1891] 1 Q.B. 413. 

50 The defence of an English domiciled minor who only according to a foreign law 
would be of full capacity is stronger still. 

51 At p. 415. 
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to a third party either inter presentes or by post. Situations may, 


. . . . e 
however, arise where the bill before and after signature remains 


with one and the same person. The question then arises as to the 
time and place of the completion of the contract. The time is only 
of importance in so far as it permits the determination of the place 
of delivery. 
Where the drawee gives notice of his acceptance to or according 
to the directions of the person entitled to the bill, acceptance is 


complete without delivery. In all other cases delivery is required to . 


complete the contract? *** Delivery " means transfer of posses- 
sion, actual or constructive, from one person to another. The 
words printed here in italies exclude doubts as to the possibility of 
transfer by traditio brevi manu, constitutum possessorium, or cessio 
vindicationis (attornment). 

Where the drawer of a bill or the maker of a promissory note 
after signature leaves the document with his agent, this does not 
constitute delivery as required by section 21 (1), B.E.A. 

In Brind v. Hampshire** the defendant agent of the endorser 
of a bill had received it from him endorsed to the plaintiff with a 
direction to hand it over to the plaintiff endorsee. Before he actu- 
ally handed it to the plaintiff, but after he had advised him of his 
intention to do so, the defendant's principal countermanded his 
order and the defendant refused to hand over the bill. Held, that 
mere notice to the plaintiff did not create any obligation to hand 
over the bill. The possession of the bil remained in the endorser 
and the endorsee could not succeed in trover. 

Supposing the principal wishes to pay his agent with the bill 
"which the latter is holding on his behalf. Has delivery taken place 
when the principal notifies his agent of his new directions or— 
relating back—when he gave him the bill, perhaps in another 
country ? i 

It is submitted that there was no delivery before notification of 
the agent. Supposing a person under incapacity leaves a bill signed 
by himself with someone acting as his agent. After gaining 
capacity he directs him to keep the bill for his own use. It is sub- 
mitted that. delivery must be taken as having been effected when 
and where the later direction to the agent was given. Before that 
moment possession remained constructively in the transferor, after 
that moment, however, there is no reason to hold the contract void 
on the ground that at the time of the physical transfer there was no 


62 B, 21, B.E.A. 

$3 S. 2, B.E.A. The Sales of Goods Act, 1893, defines delivery in s. 62 as 
‘voluntary transfer of possession from one person to another’ which may 
import a confusion whether this means passing of title or transfer of possession, 
(Benjamin on Sale, London, 1981, pp. 219 and 711.) In the law relating to 
bills of exchange the problem that the.transfer of title could be not simultaneous 
with the transfer of possession does not arise. E 

51 (1836) 1-M. & W. 365, 150 E:R. 475. 
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. capacity and therefore no valid delivery. This is the case of brevi 


`a 


manu traditio. 

A. decision on the converse situation, i.e., on the constitutum 
possessorium, is Lysaght v. Bryant.55 In this case the plaintiff's 
Son was partner in a firm indebted to his father. With the con-, 
eifrrence of his only partner the son, in the firm's name, endorsed 
the defendant's bill to the plaintiff, but held the bill as the latter's 
agent without informing him of the endorsement. Creswell J. 
said?^*: ‘Mere writing on the back of the bill is not enough to 
constitute an endorsement; there must be a delivery, or something 
equivalent to delivery of the bill to the endorsee? and it was held 
by the court that holding by the plaintiff's agent on the plaintiffs 
behalf was sufficient for the completion of the endorsement. This 
„question had in the first place been left to the jury and it seems that 
in similar eases the moment of constructive delivery will be a 
question of fact. From the time of this delivery its plaee will 
become apparent. 

The rules laid down in Brind v. Hampshire and Lysaght v. 
Bryant have been saved by the provisions of section 97 (2), B.E.A., 
and re-enacted in section 2, B.E.A. 

» Where a foreign law is applicable to the transfer, the position 
will be similar. French, Austrian, German, Swiss, and other laws 
provide likewise for the possibility of constructive delivery.5' 


III. SPECIAL CASES OF INCAPACITY 


1. Minors 


Apart from Re Soltykoff ** where a person was held to lack eapacity 
under any circumstances before his twenty-first birthday, there is 
no decision on the defence of minority of any such person who 
according to his lex domicilii is of full capacity. Writers usually 
concede such defence,** although Professor Wolff ®© and now also 
Professor Cheshire deny it. Professor Wolff gives two con- 
vineing reasons for his views, against which there appears to be 


55 (1850) 9 C.B. 46, 187 E.R. 808. 

56 At p. 52. " 

57 Article 1606 Code CAil-—§ 498 A.B.G.B. (traditio brevi manu, Besitzauflassung 
and constitutum possessorium, Besitzauftrag). For cesso vindicationis (Besitz- 
anweisung) see Vienna Supreme Court decisioni No. 1888/1918 quoted by 
Ehrenzweig, System, Vienna 1928, 1/2, p. 78.—8§ 929, II B.G.B. (brevi manu 
traditio), 980 (constitutum possessorium), and 981 (cessio vindicationis).— 
Article 924 (1) Law of Obligations. 

58 [1891] 1 Q.B. 418, supra II, 5 (i. The report is short and the fact that the 
minor was of full capacity according to his own lex domicilii can only be 
inferred. 

59 Cheshire, Private International Law, Oxford, 1947, p. 266; Falconbridge, 
Essays, Toronto, 1947, pp. 894 and 647; Dr. Kahn-Freund in Dicey, p. 699; 
Schmitthoff, Conflict of Laws, London 1948, p. 112. . 

$9 Martin Wolff, Private International Law, Oxford, 1945, p. 288. 

$1 International Contracts, Glasgow, 1948, p. 51. 
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hardly any authority. First, a person pleading minority according 
to English law does not require its protection which he does not 
enjoy .according to his own law. Second, such protection has to 
be granted at the expense of the English party to the contract. 

An Englishman contracting in England is protected against 
concluding a nugatory contract with an alien lacking capacity 
(according to his own national or domiciliary law) by the cogent 
application of the proper law to the question of capacity. 

The question whether not only capacity but also the lack of it 
should be governed by:the same law can, it is submitted, be only 
answered with due regard to the interests to be protected. Can, 
apart from the wish for uniformity, any reason be advanced why a 
person who by his own lex patrie or domicilii is considered to be 
of full capacity, should, whenever his contracts are governed by 
English law, be granted a protection which in the normal course of 
events he never enjoyed, a protection which amounts to a privilege 
against the English partner to the transaction? 

Without being strictly followed, French or Italian ** law could 
provide a guidance. Faced with the choice between the two con- 
flicting principles of the stability of status and the security of the 
transaction, French law has decided in favour of the former. The 
diffieulty of acquiring the knowledge of a status governed by a 
foreign Jaw is solved just as in English law: foreign law is to the 
Frenchman a question of fact and the maxim ‘nemo censetur 
ignorare jus’ is not applicable. A contract governed by French 
law is not ‘invalidated by the disability of the foreigner who con- 
tracted with the Frenchman, if only the Jatter with respect to this 
disability flowing from a foreign law acted with due diligence, that 
is to say, ‘sans légèreté, sans imprudence, et avec bonne foi’. 
English law has spared Englishmen the necessity of making 
inquiries into a foreign status and its incidents with due diligence. 
In fact, they need not make any inquiries at all. But why should 
they be penalised by making such inquiries fruitless? 

In English law “ a contract not for necessaries entered into by 
an infant cannot be ratified by him after his coming of age. This 
rule is, however, by no means of universal application. In some 
foreign laws the infant acceptor of a bill may validly ratify his 
acceptance after coming of age. There appears to be no plausible 
reason for not extending Professor Wolif's view and letting the law 
most favourable to the validity of the contract govern the issue, 
provided, of course, that law has a reasonable connection with the 
transaction in question. 


$2 Codice Civile of March 16, 1949, Article 17, and cf. Article 3, III Code Civil. 

63 Henry Battifol, Les Conjlits de Lois en Matiére de Contrats, Paris, 1938, 
p. 980, quoting the case Lizardi, 16.1.1861, Dalloz 61.1.1983, S. 61.1.3068. 

$4 [nfants Relief Act, 1874, s. 2. 

65 For Austrian and Czech law see Ehrenzweig, System 1/1, Vienna, 1925, p. 205. 
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2. MARRIED WOMEN 


Similar considerations to those discussed in the preceding section 
apply to the question whether a married woman who lacks 
capacity “by virtue of the discriminatory character of the lex loci 
contractus should be permitted to plead this incapacity, if her own 
le domicilii does not know of any such discrimination. . 
There appears to be no English decision on this point, but in 
Saskatchewan case** a promissory note made by a woman of full 
capacity by her own domiciliary law which was also the lex- fori 
(Saskatchewan) was held void, as it was made payable in Florida 
for the sale of land there situated and she lacked capacity under 
the law of Florida. The reasoning of the court" which seems to 
have been influenced by the fact that the note was in payment for 
land, has not yet been adopted by the English courts. Moreover, 
even if this ratio should become part of English law, it would still 
be possible to distinguish from the quoted case any other where a 
bill was not given for the sale of land in a place where the person . 
paying with the bill would lack capacity. 


8. Lunatics 


In English law the fact that a person pleading incapacity can prove 
his insanity at the time of the conclusion of the contract is not 
sufficient to substantiate this plea. A contract with an insane 
person is merely voidable and only if ‘the person with whom he 
contracted knew him to be so insane as not to be capable of under- 
standing what he was about’. The plea does not, therefore, 
avail against a holder in due course. 

Thus, in English law the state of mind of the person with whom 
the insane party contracted is’ of decisive importance for the 
validity of the contract. In the case of a contract with a minor, 
however, the state of mind of the other party to the contract is 
of no consequence whatever. Compared with most other systems, 
English law is in a unique position. We have seen that, e.g., 
French law imposes a particular duty on anyone contracting with 
a minor; likewise, the rule in Imperial Loan Company, Ltd. v. 
Stone is not necessarily applicable in other systems. Czechoslovak 
and Austrian law, e.g., provide for the absolute contractual in- 
capacity of lunatics. They cannot even accept gifts and contracts 
purporting to have been made with them are void and cannot be 


$$ Bondholders Securities Corporation v. Manville [1983] 4 D.L.R. 699; [1933] 
W.W.R. 1. 

67 Turgeon J.A. after reviewing the authorities held (at p. 705): ‘On the whole I 
am of opinion that, at least in the case of mercantile contracts not prohibited 
by the lex fori, the weight of authority is to the effect that the capacity or 
incapacity of a person to contract must be determined by the law of the 
country where the contract arises ’. 

$3 Lord Esher M.R. in Imperial Loan Co., Ltd. v. Stone [1892] 1 Q.B. 599, 601. 

$9 § 865, A.B.G.B. 
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ratified. The mere interdiction has the same effect and there is, 
no possibility of acknowledgment or validation of the contract by 
proof of sanity at the time the contract was made.”° 

In his textbook 7 Professor Cheshire suggests that the effect of 
lunacy should not be governed by the lex domicilii but by the 
proper law of the contract. To this may be added Roberten's 
view ^? that the question whether something relates to capacity or 
formalities is a matter of secondary classification to be performed 
by the proper law. This law can be ascertained in the way already 
suggested." 


' 4. INCAPACITY UNDER A FOREIGN PENAL Law 


A plea of incapacity cannot be sustained by the provisions of a* 
foreign penal law. Notwithstanding the classification of the law 
in question by the foreign system, the lex fori decides Pranay 
whether a law is penal in character. 

The authority for this is the case of Huntington v. Attrill. us 
There the creditor of a company had sued and obtained judgment 
in New York under a New York statute which provided that com- 
pany directors should be personally liable on proof that false reports 
of the financial condition of the company had been published. The 
New York court had characterised the statute as penal. The plain- 
tiff sued on the judgment in Ontario. On appeal to the Privy 
Council the Board advised that the statute was remedial in charac- 
ter and that it was for the Ontario court, to put its own interpreta- . 
tion on the statute. 

Once an incapacity is founded on provisions of a foreign law 
which are proved to the satisfaction of the English court to be penal 
in character, there can be no doubt as to their purely territorial ` 
nature. Examples of persons whose disability by a foreign penal 
law will not be recognised by an English court are: deserters and 
prodigals. 

* — In Czechoslovak law” a deserter while at large cannot acquire 
or transfer anything whatsoever under any title and the sentence 
declaring the de cujus a deserter is accepted by any Czechoslovak 
court as conclusive evidencé of that status for the period to which 
the sentence relates. .It need hardly be stressed that apart from 
the strictly territorial nature of the provision in question, a foreign 
adjective law has no binding force in England. 


70 Case quoted by Ehrenzweig, op. cit., p. 204, who criticises English law on this 
point. 

71 P. 543. 

72 A. H. Robertson, Characterisation in the Conflict of Laws, Harvard, 1940, 
pp. 46 and 47. 

73 IL, 4, supra. 

74 [1893] A.C. 150. 

'*5 Qf. Banco de Vizcaya v. Don Alfonso de Borbón y Austria [1935] 1 K.B. 140. 

76 § 908, Military Criminal Code. 
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e Whatever the proper law has to say on the matter, no English 
court will recognise any incapacity resulting from prodigality, a 
‘status known to more than one European code. 

In Worms v. De Valdor '* a French prodigal, acceptor of certain 
bfils sued for their delivery up and cancellation. On the plea that 
he*could not sue without the intervention of his conseil judiciaire 
it was held that the disqualification was penal in character and had 
therefore to be disregarded. 


IV. CORPORATIONS 


The differences between conflict rules in various systems regarding 
the capacity of natural persons depends on the one hand on the 
*treatment of these persons in the different municipal laws, and on 
the other on those considerations to which reference has been made 
previously. It appears that the theories with regard to capacity 
propounded by Savigny. and Story were not intended to apply to 
corporations and need not therefore be further explored here. The 
different treatment in various municipal laws of natural persons 
can be explained by the existence of different social conditions in 
the countries concerned, such as the nature and extent of the 
' paternal power, the relations between husband and wife, etc. These 
conditions in turn have been and are still being influenced by con- 
ditions or considerations of a political or economie nature which the 
law cannot ignore. The ‘ outlawry ’ of a deserter is the consequence 
of the exceptional powers enjoyed by the executive, the civil death 
of a person in Holy Orders of powers enjoyed by the Church. For 
reasons of an economic nature, viz., the facilitating of commerce, 
& person over twenty-one years of age is in England and most other 
countries considered of full capacity. English law in pursuit of 
the security of the transaction does not expect anyone dealing with 
such a person to inquire into his status according to rules which 
are perhaps ascertainable only with difficulty. The absence of 
large fortunes which usually require protection against dispositions 
by improvident young persons, may be an explanation why in some 
countries the age limit for capacity is fixed at a lower level. 

None of these. considerations arises in the case of corporations. 
The nature and extent of business transacted by these bodies makes 
it desirable that anyone dealing with them can and must be 
expected to familiarise himself with the law governing the constitu- 
tion of such corporation. 

Writers agree"? that the powers of corporations should be 
governed by the law to which they owe their existence and enjoy 
universal recognition. If we accept this view, then any difference 


77 (1880) 49 L.J.Ch. 261; 28 W.R. 846. 
78 Joseph H. Beale, A Treatise on the Conflict of Laws, New York, 1925, p. 785; 
Ernst Rabel, The Conflict of Laws, Chicago, 1947, Vol. 2, p. 159. 
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in the conflict rules of various systems cannot be justified by any. 
consideration short of the publie policy of the system concerned. 

The question of a corporation's capacity may, however, involve 
more than one problem. The existence of the body itself may be at 
issue; secondly, a plea of ultra vires may be set up which corre$- 
ponds to one of a natural person's incapacity ; or thirdly, that €he 
person who issued the bill lacked authority under the constitution 
of the corporation. Strietly speaking, only a plea of ultra vires 
involves a question of capacity. 


1. DEFUNCT FOREIGN CORPORATIONS 


A foreign corporation which by virtue of the law to which it owes 
its existence has become extinct before proceedings have been e 
started in England, is usually treated as non-existent. 

Thus, in Lazard Bros. & Co. v. Midland Bank ™ the appellants, 
creditors of a Russian bank, had obtained a garnishee order nisi 
against the defendants. Asa consequence of the bolshevik revolu- 
tion the Russian bank had ceased to exist and one of the points 
raised in the appeal to the House of Lords was whether the order 
nisi should be set aside on the ground that the judgment was a 
nullity, having been given against a party which had ceased to . 
exist before the date of the writ. This question was answered in 
the affirmative by a unanimous decision of the House. Lord Wright 
said in his judgment 5^: * English courts have . . . recognised as 
juristie persons corporations established by foreign Jaw in virtue 
of the fact of their creation and continuance under and by that 
law. ... But as the creation depends on the act of the foreign 
State which created them, the annulment of the act of creation 
by the same power will involve the dissolution and non-existence 
in the eyes of English law. The will of the sovereign authority 
which created it can also destroy it. English law will equally 
recognise the one as the other fact ’. 

Following this reasoning Lord Russell of Killowen, in his dis- 
senting judgment in Russian & English Bank v. Baring Bros. & Co., 
Lid.," characterised the suit of a Russian company which had been 
dissolved as a consequence of the October revolution thus : ‘ The 
defendants are in effect being sued by an English translation of the 
name of a dissolved Russian corporation—a nominis umbra indeed ’. 

English courts recognise the status ‘or the lack of it of foreign 
corporations by referring to the law to which these corporations 
owe their existence. The interests of creditors of a defunct foreign 
corporation have, however, made an important exception to this 
rule essential. These creditors may have an interest in proving 
claims against the corporation. It is also in their interest that the 
79 [1983] A.C. 289. 


80 At p. 297. 
81 [1986] A.C. 405, 485 
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corporation should, in turn, be able to sue its debtors. Statu- 
tory provisions meet this case; according to section 400 of the 
Companies Act, 1948—‘ Where a company incorporated outside 
Great Britain ceases to carry on business in Great Britain, it may be 
Wound up as an unregistered company under this Part of this Act, 
notwithstanding that it has been dissolved or otherwise ceased to 
exist as a company under or by virtue of the laws of the country 
under which it was incorporated °. 

Thus, in Russian & English Bank v. Baring Bros. & Co., 
Lid.,? it was held by a three to two majority in the House of 
Lords that a foreign company dissolved in the country of incorpora- 
tion may, where the provisions of the Companies Act just referred 
to apply, bring an action to recover sums due at the date of dissolu- 
tion. Likewise, in Dairen Kisen Kabushiki Kaisha and Others' v. 
Shiang Kee, etc.,** the Privy Council advised that the Hong Kong 
Supreme Court was empowered to order the winding up of a 
company registered in China with a branch in the colony after the 
Chinese courts had decreed the company’s dissolution. The Board 
based their decision expressly .on the provisions of the Companies 
Ordinance No. 89 of 1982, a re-enactment of section 400 of the 
Companies Act. 


2. Tue DEFENCE oF ULTRA VIRES 


A plea of ultra vires implies that the organs of a corporation went 
beyond the powers vested in the corporation. Whenever a contract 
is ultra vires, there is no possibility of ratification notwithstanding 
any rights which may obtain against the corporation’s organs who 
exceeded the corporation’s powers. : 

We are here concerned with an ultra vires plea by an English 
corporation ** only in so far as an English court .will probably 
characterise the nature of a foreign corporation’s capacity accord- 
ing to notions derived from a comparison between the foreign law 
in question and the lex fori. 

Foreign laws, like English law, distinguish between corporations 
and partnerships. As a partnership is in many systems not a legal 
person, the question arises how to classify the nature and validity 
of the accretion of a right or liability to a partnership. Professor 
Neuner*5 suggests the re-classification of the transaction in ques- 
tion and holds that an assignment made to a partnership has to be 
taken as having been made to each partner individually. 


$2 [1986] A.C. 405, 83 [1941] A.C. 373. 

*^ For the position under the Companies Act, 1862: The Directors, etc., of the 
Ashbury Railway Carriage & Iron Co. (Ltd.) v. Hector Riche (1875) 7 H.L. 
655. For companies created by Act of Parliament: Baroness Wenlock v. River 
Dee Co. (1887) 86 Ch.D. 674. By s. 5 of the Companies Acts, 1947 and 1948, 
4 company may by special resolution alter the provisions of its memorandum 
with respect to its objects. 

$5 Robert Neuner, ‘Die Anknüpfung im Internationalprivatrecht’ in (1984) 
Rabels Z. 81, p. 107. It is submitted that the case of a Kommanditgesell- 
schaft would also call for the appropriate secondary classification. 
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The powers of a foreign corporation may vary according to the 
law of the corporation. As a rule, commercial associations do not 
suffer under any incapacities. Where, however, companies are 
incorporated in more than one country—e.g., in more than one 
State of the Union—an act may be intra vires according to ong 
charter, but not according to another. Henry E. Foley ** adyo- 
eates in such cases holding the transaction intra vires: ‘ The defence 
of ultra vires rests mainly upon the policy of protecting stock- 
holders and intra vires creditors, and such persons must certainly 
contemplate that the association will engage in acts authorised by 
any of its charters’. 

Where an association’s powers are limited, as e.g., in the case 
of a Verein *' or a Stiftung, these limitations ought to be respected. 


8. LACK OF AUTHORITY 


Where an act was done in the name of a corporation by a person 
who had no authority to do this particular act, such act, though 
intra vires, does not bind the corporation. The possibility of sub- 
sequent ratification distinguishes a plea of lack of authority from 
one of ultra vires. The onus of proof of authority is, in the main, 
on the party relying on it. Thus, in Dickinson v. Valpy ** the 
plaintiff holder in due course failed in his suit against & mining 
company on a bill endorsed on its behalf by a partner whose 
authority the plaintiff did not prove. 

Similarly, in Re Cunningham & Co., Ltd., Simpson’s Claim? - 
a claim in the winding-up proceedings against a company upon a 
promissory note given to the claimant as security by the manager 
of the company was disallowed because it was found that the 
manager whose powers were ‘to take the entire charge of the 
interests of the company ! in South America, had not acted in the 
ordinary course of business, but had made an abnormal and un- 
justified transaction. 

From the nature of the company's business authority may, 
however, be implied and where by the company's articles of. associa- 
tion general authority is given subject to certain formalities, the 
party dealing with a person or persons purporting to act by virtue 
of such authority has against the corporation on whose behalf these 
persons act the right to assume omnia rite esse acta 

Thus, in the leading case of The Royal British Bank v. 
Turquand?" it was held that the defendant company was bound 


55 (1929) 42 Harvard L.R. 516: ‘Incorporation, Multiple Corporations and the 
Conflict of Laws’, at p. 583. 

87 Ehrenzweig (op. cit., I/1, p. 193) quotes a decision of the Vienna Supreme 
Court who held the wholesale purchase of coal by an association (Verein) of 
coal merchants ultra vires of the association the rules of which empowered it 
only to act for the protection of the professional interests of its members. 

53 (1829) 10 B. & C. 128, 109 E.R. 399. 

89 (1887) 36 Ch.D. 532. 90 (1856) 6 El. & Bl. 327, 119 E.R. 886. 
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by bonds sealed with its common seal and issued by the directors 
" who by its deed of settlement were authorised to issue bills, notes 
and mortgages and borrow on bond such sums as should by a 
general resolution of the company be authorised. It was further 
held that no one dealing with a company (but not with a partner- 
ship) needed to do more than read the statutes and the deed of 
settlement and that there was a right to infer against the company 
that the authorising resolution to which the settlement referred, had 
in fact been passed. 

This decision was followed in Dey v. Pullinger Engineering 
Company °™ where the plaintiff holder in due course succeeded in 
his suit against a company whose director had drawn the bill sued 
on. The company's articles of association empowered the directors 
to appoint one of their number managing director with all powers 
they should think fit, but the director who had issued the bill, 
although having been created managing director, had never been 
authorised to draw bills. 

This right to assume, against the company that all matters of 
internal management in the way indicated have been complied 
with is not an absolute one. It cannot be claimed by a plaintiff 
suing on an act which would ordinarily be beyond the powers of 
the organ concerned. Nor does this right exist where the contract 
on the bill is a forgery.?? This appears to be the consequence of 
the provisions of section 24, B.E.À., and was so held in Houghton 
& Co. v. Nothard, Lowe & Wills, Ltd.,? and in Kreditbank 
Cassel G.m.b.H. v. Schenkers, Ltd.** The provisions of section 24, 
B.E.A., and the ratio of the two cases are, however, only applicable 
to contracts on bills made in England. A contract made in a foreign 
country (e.g., Austria) where a forged endorsement is not neces- 
sarily fatal to the claim of a holder in due course * has to be judged 
according to the foreign law. 


v. DIPLOMATIC PRIVILEGES—ENEMY STATUS 


The impossibility of suing a foreign sovereign, ambassador or other 
person enjoying diplomatie privileges in an English court without 
prior submission to the jurisdiction having been obtained, is pro- 
cedural and not founded on incapacity. 

Likewise, the disability of an alien enemy to sue is procedural, 
while the fact that a contract with him is void is based on illegality. 


Huco Fiscrer.* 
31 [1921] 1 K.B. 77. 
?2 Within the meaning of s. 1, Forgery Act, 1918 (8 & 4 Geo. 5, c. 2T), as 
extended by s. 35, Criminal Justice Act, 1925 (15 & 16 Geo. 5, c. 86). 
35 [1927] 1 K.B. 246; [1998] A.C. 1. 
94 [1927] 1 K.B. 826. Cf. British Thomson-Houston Co., Ltd. v. Federated 
pr d Bank, Ltd. [1932] 9 K.B. 176 and Mr. W. H. Griffith's comment on 


95 Qf, Embiricos v. Anglo-Austrian Bank [1905] 1 K.B. 677. 
* DR.JUR. (Prague), LL.B. (London). 


EVIDENCE AND PROCEDURE IN 
SCOTLAND: A COMPARISON : 
WITH ENGLAND x 


ALL ordinary civil litigation in Scotland takes place either in 
the Court of Session in Edinburgh or in one of the Sheriff Courts 
scattered throughout the country. The civil jurisdiction of Justice 
of the Peace Courts does not exceed £5 and is not very much 
resorted to. The Court of Session has jurisdiction over the whole 
of Scotland and its inhabitants, but the jurisdiction of each 
Sheriff Court is limited for the most part to the confines of the 
sheriffdom in which it is situated. 

The Court of Session is composed of not less than thirteen or 
more than fifteen judges (at the moment there are fourteen). The 
Inner House of the Court of Session is in the main an appellate 
court, at any rate, so far as ordinary actions are concerned. It 
sits in two divisions of four judges each, known respectively as 
the First Division and the Second Division of the Court of 
Session. The two divisions bave co-ordinate jurisdiction and 
possess equal authority. There is in most cases an appeal from 
the Inner House of the Court of Session to the House of Lords. 
The remaining judges are referred to as Outer House judges or 
Lords Ordinary. They sit separately. They are judges of first 
instance and have co-ordinate jurisdiction. The Court of Session 
has only one central office. There is in Scotland no equivalent to 
the English District Registries nor are there in Scotland anything 
resembling English Masters or District Registrars. 

The Sheriff-Substitute is the local judge of first instance. In 
the less populous districts, a Sheriff-Substitute presides in more 
than one court, but in the larger centres of population, more than 
one Sheriff-Substitute is allotted to each court. The civil juris- 
diction of a sheriff is not limited as regards the value of the 
subject-matter in dispute, as the jurisdiction of the county court 
judge in England is limited, but in practice, actions involving 
large sums of money tend to be raised in the Court of Session. 
The Sheriff-Principal is not, except in Edinburgh and Glasgow, 
a resident judge, but a member of the Bar in Edinburgh who visits 
the sheriffdom to carry out various administrative duties and 
hear appeals from judgments of the Sheriff-Substitute. In all 


such cases an appeal also lies direct from the judgment of the ` 


Sheriff-Substitute to the Court of Session. In popular parlance 
no distinction is maintained, both officials being referred to as 
“the sheriff’. Moreover, when the word * sheriff? appears in a 


162 


Ark. 1951 EVIDENCE AND PROCEDURE IN SCOTLAND 168 
. . 


statute, it almost invariably refers in practice to the judge 
ordinary of the sheriffdom, i.e., the Sheriff-Substitute. 

Both the judges of the Court of Session and the Sheriffs- 
Substitute have important criminal jurisdiction, with which, how- 
ever, we are not here concerned. 

e The legal profession in Scotland is divided as in England, into 
two branches—advocates (the equivalent of barristers) and 
solicitors. (To complicate matters, solicitors in Aberdeen, but in 
Aberdeen only, are called advocates.) As the Court of Session 
always sits in Edinburgh, practising advocates, properly so 
ealled, (i.e., barristers) invariably live in Edinburgh as they 
practise mainly in the Court of Session and papers are delivered 
to their houses. Advocates are not like English barristers attached 
to circuits, but they have the right to appear before any of the 
courts in Scotland, and they do occasionally plead in the Sheriff 
Courts. It is possible for a party to conduct a litigation in person, 
but the assistance of a member of the legal profession is necessary 
and usual, except in the case of the defender in an action where 
written pleadings are not required. 

The writ which inaugurates an action is known as a * Summons’ 
in the Court of Session and an * Initial Writ ° in the Sheriff Court. 
The form of summons or initial writ used varies very little, what- 
ever the remedy may be which is being sought. The English: 
lawyer with a history of forms of action behind him, no doubt 
finds it difficult to appreciate how the Scottish lawyer manages 
to use the same form of writ for all ordinary actions, but the 
Scottish lawyer finds no difficulty in doing so and has, in fact, 
done so for centuries. Indeed, as far back as the thirteenth 
century, when the writ system was developing in England, 
differentiation of writs may have been avoided in Scotland, by the 
use of something equivalent to the querela sine brevi, which 
although known in England, does not appear to have been used 
much there. Both the summons and the initial writ consist of 
three parts. The first part contains the full names, designations, 
occupations and addresses of the parties and the nature of the 
deeree which the pursuer seeks. In the vast number of cases the 
deeree which the pursuer seeks is payment of a fixed sum of 
money with interest thereon. In Scotland the amount of damages 
claimed must always be specified, but there are various’ decrees 
which pursuers may ask for other than decrees for payment of 
money, e.g., eviction of a tenant, declaration of a boundary, 
interdict of a nuisance, etc. 

The second part of the summons or initial writ is known as 
‘the eondescendence °. This is the statement of facts upon which 
the pursuer founds his claim and must be set out in separate 
articulate paragraphs, which should be numbered consecutively. 
In Scotland, unless the pursuer’s claim is under £20 in value, he 
must make a fairly detailed written statement of the facts on 
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which he bases his claim before he obtains a warrant to cite his 
adversary to appear before the court. The English plaintiff need 
only prepare a writ and general indorsement before the writ is 
issued and the first document which the English defendant receives 
is thus much less specific than the first document which a Scottish 
defender receives. The English writ is certainly much legs 
cumbersome than the Scottish summons. To prepare a writ and 
general indorsement an English solieitor or counsel requires much 
less detailed instruction than the Scottish solicitor or counsel 
requires to prepare a summons with condescendence and pleas-in- 
law. For the former a short telephone call, without the assistance 
of a shorthand typist would suffice, but for the latter an interview 
or, at any rate, a long telephone call with a shorthand typist at 
hand would be necessary. It is, in the vast majority of cases an 
advantage to be able to initiate legal proceedings on the spur of 
the moment by merely lifting the telephone and speaking into it 
for a moment or two, e.g., where an undisputed debt is in question, 
but there are dangers in such a facility from which the Scottish 
litigant, with his more cumbersome procedure may be saved at 
times. The English defendant's first reaction to the cryptic writ 
may be to consult his lawyer. It is not claimed that the Scottish 
summons is any less cryptie to the layman than the English writ, 
but the Scottish summons, at any rate, gives the defender at 
once a fairly full statement of what he is up against and may, if 
he has a poor case, induce an earlier settlement than its English 
counterpart. 

The third part of the summons or initial writ is the pleas-in-law. 
This is a statement of the legal proposition or propositions under 
which the pursuer maintains that he is entitled to the remedy which 
he seeks. These legal propositions, if there be more than one, 
should also be numbered consecutively. 

The usual method of citation in the Court of Session is to 
transmit to the defender, by registered post, a copy of the summons 
which has been impressed with the court stamp. (This is known 
as * passing the signet?.) The condescendence, pleas-in-law and a 
schedule of citation are attached. In the case of a Sheriff Court 
action, the initial writ does not pass the' signet, but is presented to 
the sheriff clerk, who appends a warrant of citation. Instead of 
posting the summons or initial writ, it may be delivered by a 
duly qualified messenger and witness (personal service), or the 
defender’s solicitor may accept service on his behalf. Postal 
service is almost universal, where the defender’s solicitor does not 
accept service. It is simpler than personal service and has proved 
quite satisfactory in Scotland, where it has been competent since 
1882 and has been regularly practised now for many years. It is 
certainly not so embarrassing to the defender as personal service. 

Although Scottish practice is simpler than English as regards 
service of the writ on the defender, unfortunately if a party intends 
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to defend an action, he cannot intimate this fact to the court and 
to the other side by post, as he can do in the English county court. 
In the Court of Session, the party who intends to defend an action 
must instruct a solicitor to mark on the margin of the printed 
talling list, kept in the office of the court, the name of his solicitor 
aad counsel. This is known as entering appearance and must be 
done not later than the day after the day on which the case 
appears on the calling lists. In Scotland’ when a defender is 
served with a summons or initial writ he has as a rule no course 
open to him but to appear in the ordinary form or not to do so. 
He has not as in England various ways of entering appearance. In 
the Sheriff Court there are no calling lists. In an ordinary Sheriff 
Court action (over £50) appearance is entered by lodging in court a 
formal notice of appearance within the induci». In a summary 
action (over £20 but not over £50) and in a small debt action 
(not over £20) the defender appears physically in court, either 
in person or by his solicitor on the first court day after the inducie 
have expired. Where appearance is not entered in the prescribed 
manner, decree in absence is granted. 

When an action in the English High Court is defended, 
further procedure is frequently laid down by a Master in Chambers, 
but the practice of holding hearings in chambers before a judge 
or master is rarely followed in Scotland, and, indeed, is not com- 
petent in an ordinary action. It was provided for in the summary 
trial proceedings introduced in 1988, which resemble arbitration 
proceedings before a Lord Ordinary and are available for settling 
almost any type of dispute. This procedure is, however, applic- 
: able only when both parties consent to make use of it, and it has 
not in fact been used much in practice. In 1868 a Clerks Motion 
Roll was established in the Court of Session in an effort to intro- 
duce into Seotland something analogous to the hearing of motions 
by a Master in Chambers, but it was found to be impracticable 
and was abandoned. Indeed, it seems odd to a Scottish lawyer 
that the first step in an English litigation should be to ask a 
Master for directions. While the variety of topics about which 
one may argue is limitless, there is not the same variety of ways 
in which one may profitably argue about these topics and the 
Scottish lawyer does not seem to feel the same need for varying 
the procedure as the English lawyer does. In the taking of 
accounts and making of inquiries the English chamber jurisdiction is 
more efficient and less expensive than the court procedure to the 
same end in Scotland, but much of the work done by Masters in 
Chambers is the ordering of affidavits which are not, as a rule, 
competent in Scotland. Discovery of documents, mode of trial 
and evidence on commission are dealt with by the Lord Ordinary 
in open court on the Motion Roll. As for some of the other matters 
dealt with by Masters and District Registrars, the Keeper of the 
Rolls fixes the place of the proof or trial, and in addition, unlike 
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the English Master fixes the date as well. There are no official , 
facilities for parties to exclude or limit appeal by consent or for one 
of several] delinquents to make a written offer of contribution to 
the others. The most important direction which the Master gives 
is probably as to whether the pleadings should be in writing or not* 
In Scotland this is to a large extent determined by the amount %f 
money which is being sued for and the court in which the action 
is raised. In all actions, except small debt actions in the Sheriff 
Court (i.e., for £20 or under) the pursuer must, as has been 
already explained, put far more into writing at the commencement 
of his action than the English plaintiff. In the Court of Session 
written pleadings for both pursuer and defender are obligatory in 
all cases. The defences consist of separate articulate answers to 
each paragraph of the pursuer’s condescendence and the answers 
are numbered correspondingly. If necessary, a separate statement 
of facts may be added also in numbered paragraphs. The same 
applies to actions for over £50 in the Sheriff Court. In actions for 
over £20 but under £50, the pursuer must prepare a written con- 
descendence and pleas-in-law but the Sheriff Substitute may or may 
not order written defences. Small debt actions are initiated by a 
printed form known as a summons, and there are no written 
pleadings. 

As a result of the discretion which is given to the English 
Master or Registrar, it is probably true to say that pleadings are 
reduced to writing less often in England than in Scotland. Where 
counsel are employed, who are continually in court, and have no 
shorthand typist available, oral pleadings may save time. This 
is not so certain where counsel or solicitors are employed who spend 
some time in chamber practice and have shorthand typists at 
hand. In most cases pleadings are made more exact by being put 
down in writing and it is not altogether certain that the tendency 
in England to dispense with written pleadings, where possible, is 
an unmitigated blessing. 

Where there are written pleadings in a Scottish litigation, both 
parties must include, in their pleadings, a section entitled pleas-in- ` 
law. Jn the pursuer’s pleadings, this amounts to one or more 
distinct legal propositions, applicable to the facts of his case. Each 
proposition should be concise and without argument. In the case 
of the defender, the pleas-in-law fall into two classes—(1) Pre- 
liminary pleas and (2) Pleas on the merits. The former include 
objections to the jurisdiction of the court, etc., and what are known 
in England as objections in point of law. That is to say, they are 
objections to the title of the pursuer to sue the action, or the 
jurisdiction of the court to entertain it, or more importantly, to 
the competence or relevancy of the action, viz., a statement that 
even accepting the pursuer’s averments at their full face value, 
they do not disclose a relevant ground of action. The defender’s 
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epleas on the merits are merely the converse of the pursuer's pleas, 
i.e., the legal propositions upon which the defender maintains that 
the pursuer is not entitled to the remedy he seeks. It has often 
been suggested that Scotland should follow England's example 
ahd abolish all written pleas, except pleas to the relevancy (i.e., 
objections in point of law). There is no doubt that some of the 
. forma] pleas-in-law seem at times superfluous, but pleas on the 
merits are a useful means of keeping before the pleader the target 
he is aiming at, and they are necessary to preserve the Scottish 
principle of giving the other side prior written notice, not only 
of the facts to be proved, but of the legal propositions to be 
developed in debate. The objection taken to pleas-in-law in 
England before they were abolished, was that they were used 
alone. That is to say, the pleadings contained not as in Scotland, 
the faets and the legal propositions in separate and distinct com- 
partments, but the legal propositions without any statement of 
the facts on which these propositions were based. In such a form, 
pleas-in-law would not now be accepted in either country. 

On the other hand, it is not suggested that in Scottish proce- 
dure the problem of when to use written pleadings has been settled 
in an entirely satisfactory manner. It may be that, as a general 
rule, it is better to have writing for the more important litigations 
and dispense with it when smaller sums are involved, but it has 
to be remembered that nowadays, when the ability to write is 
fairly widespread, it is much easier for a defender to write a letter 
to the court, explaining his defence, than to appear physically 
before the court either in person or through a solicitor. Parties 
and their agents or counsel should not be asked to appear physic- 
ally in court until it is absolutely necessary—and until parties 
appear physically, procedure must of necessity be documentary. 
It could thus be argued that in Scotland the use of simple written 
pleading might with profit be extended to summary and small 
debt actions in the Sheriff Court. In such cases, at present, where 
a party is conducting his own defence, he must attend at the first 
diet, wait for his case to be called, state his case orally, and some- 
times be told that he will require to come back on such and such 
a date for the proof—(in busy courts this may take all morning). 
If there were available to defenders, in small debt and Sheriff sum- 
mary cases, some simple method of stating their defence in writing, 
such as exists in the county court in England, litigants with good 
defences would not require to give up two days’ wages to defend 
themselves. Moreover, in an ordinary action in the Sheriff Court, 
the pursuer or his solicitor must appear physically in court at the 
tabling of the case. At this stage the defender has lodged a notice 
of appearance and as written defences are obligatory, the physical 
appearance in court of the parties or their solicitors at this stage 
seems to serve no good purpose, unless there is a motion to proro- 
gate the time for lodging defences and where this is desired the 
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ease could be specially enrolled by the defender for the purpose.. 
Ii appearance at tabling were abolished, procedure would be 
entirely by documents until the adjustment roll, as in the Court 
of Session and in many cases procedure might, with advantage, 
be entirely documentary, in both Sheriff Court and Court ôf 
Session, until a debate on the Procedure Roll is reached. e 
In Seotland the pleadings of the parties are conjoined in one 
document, known as ‘The Record’. This contains the summons 
or initial writ, the pursuer’s condescendences and pleas-in-law, 
the defences and the defender’s pleas-in-law, but the condescen- 
dence and defences are interlaced so as to form one consecutive 
narrative, each numbered paragraph of the condescendence being 
followed by the corresponding paragraph of the defences. This 
usually results in a rather awkward document to read, the denial ° 
of the defender’s averments appearing in print before the aver- 
ments denied. In the Court of Session, an open record is made 
up, which consists of the pleadings before they are finally adjusted. 
As soon as copies of these are available, counsel are instructed to 
adjust the same so as to make the cases presented by the parties 
meet each other, disclose how far the parties are agreed upon the 
facts, and indicate the lega] principles by means of which each 
party intends to justify his contention. On the earliest available 
day, being not earlier than a week after the period for lodging the 
open record has expired, the case is put out by the Keeper of the ` 
Rolls, on the Adjustment Roll of one of the Lords Ordinary. The 
case is now mentioned for the first time in open court and now for 
the first time counsel address the judge by word of mouth. All 
hearings are open to the public, but the written pleadings of 
parties cannot be published in the Press or referred to in any 
manner of way before the record is closed or the facts are 
mentioned in open court. So far as the condescendence and pleas- 
in-law are concerned, adjustments are practically unrestricted, but 
alterations on the instance and conclusions can only be effected by 
amendment (a procedure which is referred to later). Jf counsel 
indicate that they are ready to close their pleadings, the Lord 
Ordinary formally closes the record, but on special cause shown, 
on the motion of either party, or without special cause on the 
motion of both parties, the case may be continued on the Adjust- 
ment Roll for a period of one or more weeks, when it will come 
up again and the same procedure be repeated. In practice, few 


1 Since the above was written an Act of Sederunt has been passed dated June 29, 
1950, virtually abolishing the existing procedure for adjusting pleadings. These 
are now left in the hands of parties and the Court is invoked only when the 
record is ready to be closed. It is said that the reaction of the Bar to this 
change has not been favourable. It may be that agents and counsel tend to 
forget cases without the periodic reminder of the adjustment roll or feel they 
are losing face when they draw attention to a case which everyone else has 
forgotten. At any rate it is said that the Act of Sederunt has resulted in cases 
being held up, although it is probably still too early to reach a definite con- 
clusion as to this. 
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records are closed without at least one continuation, but the fact 
that the pleadings are at any rate formally closed by the judge has 
no doubt in some cases at any rate a salutary influence on the care 
with which they are drawn. If when the parties are ready to 
close, they are agreed that proof is necessary, and the Lord 
Ordinary approves, he will, when closing the record, allow proof, 
or if they are agreed that jury trial is suitable, and the Lord 
Ordinary approves, he will allow jury trial. In all other cases the 
Lord Ordinary, when closing the record, directs that the case be 
sent to the Procedure Roll. The closed record, with alterations 
made during adjustments, is then made up and lodged in court. 
In the Sheriff Court the same procedure is adopted in actions over 
£50, except that an open record is not made up, only a closed 
record, and as jury trials are not competent in the Sheriff Court, 
if jury trial is desired a motion is lodged to have the case trans- 
ferred to the Court of Session. 

The Scottish rules regarding written pleading in general are 
extremely simple. The English rules regarding pleading are much 
more complex, as a cursory glance at Order XIX reveals. In 
practice, however, Scottish pleading is much more detailed than 
English pleading. The English rules contain several provisions 
for the inclusion of particulars which are aimed at preventing a 
litigant from being taken by surprise. In Scotland such details 
should be stated in every case. Strictly speaking no facts which 
are not mentioned in the closed record should be proved, founded 
on in debate or form a basis for judgment, without amendment, 
and although a tendency has sometimes crept in to follow the less 
strict requirements as to written record, which are prevalent south 
of the border, the House of Lords case of Vitruvia S.S. Co. v. 
Ropner Shipping Co., 1924, S.C. (H.L.) 81 is still an authority 
and brings out very clearly the difference in the two systems. In 
this case, Lord Phillimore confessed that 5 his withers would have 
been unwrung by the comments of the Scottish law lords * brought 
up as he was in a school in which a man who claims damages is 
expected to come into court with every form of proof and ready 
to meet every form of objection’. Such remarks make a Scottish 
lawyer wonder, perhaps a little wistfully, how it is that English 
lawyers succeed in being allowed to make things so difficult for 
themselves. 

In both the Court of Session and the Sheriff Court, two classes 
of cases are debated on the Procedure Roll (1) cases in which the 
parties renounce probation, i.€., cases in which the parties are not 
at issue as to questions of fact, and (2) cases as to which the 
parties are at variance as to whether there should be a proof or a 
jury trial, or, as to what proof should be allowed, or where it is 
maintained that preliminary pleas should be disposed of before 
determining as to proof. It used to be customary in Scotland for 
legal arguments to be in writing, but this has not been the practice 
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since 1850. The pleas-in-law which appear in the printed record 
are short and concise legal propositions, not legal arguments. 
Counsel or solicitors develop these propositions orally before the 
court. After hearing counsel or agents for the parties, the Lord 
Ordinary or the Sheriff-Substitute either announces his Judgment 
in open court or makes avizandum. Where a case affects only the 
immediate parties and is so special that it has no conceivafle 
value as a precedent, the Lord Ordinary or the Sheriff-Substitute 
does not give the grounds for his decision, i.e., he does not give 
“an opinion’. Otherwise, opinions are always given by immemorial 
custom. If an opinion is given in the Court of Session without 
making avizandum, it is taken down in court by a shorthand 
writer and lodged in court later. Cases which are taken to 
avizandum are put out when ready on the Judgment Roll. In the 
Sheriff Cort, where there is an opinion, it is usually given only 
after avizandum. This opinion is written out and lodged in court 
when it is ready. It is not read in open court as in the Court of 
Session. í 

Amendment is either (a) an alteration on the instance or con- 
clusions of the summons made at any time after it has been served 
on the defender, or (b) an alteration on the condescendence or 
answers or pleas-in-law subsequent to closing the record. Amend- 
ment may be made by leave of the court at any time before final 
judgment, even after proof, while the case is at avizandum or on 
appeal. The procedure adopted is to prepare a written minute 
of the proposed amendment and to enrol à motion to allow the 
minute of amendment to be received, although minor amendments 
are sometimes made, especially in the Sheriff Court, without 
lodging a written minute. Amendment will invariably be allowed 
for the purpose of determining in the existing action, the real 
question at issue between the parties, but subject to payment of 
expenses and opportunity being given to the other party to meet 
the altered situation. 

The ordinary mode of trial in Scotland is before a judge without 
a jury. This is known as a ‘proof’. Jury trials are competent 
in actions for libel, slander or nuisance, or actions for damages, in 
the Court of Session, but not in the Sheriff Court. Once an inter- 
locutor has been granted allowing a proof in the Court of Session, 
the pursuer must deliver a copy of the closed record to the Keeper 
cf the Rolls within seven days and the latter after consulting, so 
far as possible, the convenience of the parties assigns a day or days 
for the proof. In the Sheriff Court, the interlocutor allowing proof 
either fixes the date or continues the case to a later date when 
the date of proof is fixed in the presence of the parties or their agents. 

The hearing of parole testimony by witnesses under examina- 
tion. and cross-examination in open court by the judge who decides 
the case, either with or without a jury, is almost without exception 
the-accepted method of proof in Scotland. Parole proof is much 
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«more exclusively employed than in England. Public records, 
attested deeds and to a certain extent holograph writings, are 
allowed to speak for themselyes, but all other writings and pro- 
ductions must be made part of the oral evidence by being referred 
tð by witnesses. Affidavits are almost unknown and are not com- 
petent in an ordinary action. Interrogatories are only used for 
the evidence of witnesses who, owing to illness or infirmity, or 
absence abroad, cannot attend the court or to havers of documents 
whose evidence is taken on commission. In all cases in the Court 
of Session and in all cases involving more than £50 in the Sheriff 
Court, the evidence of witnesses is taken down in shorthand and 
a transcript of the shorthand notes is lodged in court. In actions 
„in the Sheriff Court over £20 but not over £50, either party may 
ask for the services of a shorthand writer. Where this is not done 
and in all small debt actions (i.e., actions for £20 and under), the 

` Sheriff makes an unofficial note of the evidence without the assist- 
ance of a shorthand writer. In their alacrity to make use of short- 
hand and the extent to which it was at once employed, the Scottish < 
courts were pioneers. It was in general use in the Court of Session 
when its use was obligatory only in the Probate and Admiralty 
Division of the High Court in England. The method of leading 
evidence and the rules regarding evidence are, in the main, the 
same in England and Scotland, but preliminary statements are not 
as a rule made before leading evidence, owing to the fullness of 
the written record. Probably the principal difference between the 
rules of parole testimony in England and Scotland is the rule that 
in Scotland, in common with most other European countries, 
except England, the uncorroborated testimony of one witness is 
not sufficient legal proof, whereas in England it may be. This is 
said to be a relic of the effort made during the Middle Ages in 
Europe, to weigh evidence by mechanical means—an effort which 
led to many stupidities from which, no doubt, Scotland suffered 
as well as other European countries (although there is no evidence 
of this, apart from the survival of the corroboration rule)J. In any 
event, the corroboration rule, although at times decried and at 
times leading to mere mechanical repetition, has still got its uses 
if applied with discretion. 

The faets which may be proved at a jury trial or proof are 
confined to the facts which are narrated in the closed record, but 
in a jury trial, when there are issues (and in practice there always 
are) copies of these and not of the closed record are handed to the 
jury. The adjustment of issues is supervised by the Lord Ordinary 
who formally approves them before they go to the jury. In 
practice, a counter issue of contributory negligence is frequently 
lodged, but the plea may be maintained. without any written 
counter issue if it is in the closed record. In an action for damages 
in Seotland, the pursuer must state the amount which he claims 

e and in a jury trial this amount is always stated in the written issue 


THE RIGHT TO RESCIND FOR BREACH OF 
CONDITION IN A SALE OF SPECIFIC 


GOODS UNDER THE SALE OF GOODS 
ACT, 1898 


SECTION 11 (1) (c) of the Sale of Goods Act, 1898, provides that :— 
‘Where the contract is for specific goods, the property in 
which has passed to the buyer, the breach of any condition to be 


, fulfilled by the seller can only be treated as a breach of warranty, 


and not as a ground for rejecting the goods and treating the con- 
tract as repudiated, unless there be a term of the contract, express 
or implied, to that effect.’ 

Section 17 of the Act provides that :— 

* Where there is a contract for the sale of specific or ascer- 
tained goods, the property in them is transferred to the buyer at 
such time as the parties to the contract intend it to be transferred.’ 

Section 18, r. 1 of the Act provides that ‘unless a different 
intention appears ’-:— 

* Where there is an unconditional contract for the sale oi 
specific goods, in a deliverable state, the property in the goods 
passes to the buyer when the contract is made.’ 

In a contract to which section 18, r. 1 applies, it would appear 
then, that the right to rescind never arises * unless there be a term 
of the contract express or implied to that effect °. The importance 
of these provisions is now enhanced by the decision in Leaf v. 
International Galleries? that when the right to reject for breach 


: of condition is lost, the right to rescind for innocent misrepresenta- 


tion is also necessarily forfeit. 

The object of this note will be to determine what is *an 
unconditional contract?, and thereby to ascertain in what circum- 
stances the right to rescind for breach of condition wil, owing 
to the interaction of section 11 (1) (c) and section 18, r. 1, never 
arise. . 

It is necessary at the outset to observe that several distinct 
meanings are attributed to the term ‘condition °’ in English law. 

(i) It may mean * an external fact upon which the existence of 
the obligation depends?? which is ‘not part of the obligation 
itself’. Such are conditions precedent (or suspensive conditions) 
and conditions subsequent (or resolutive conditions). The case of 
Pym v. Campbell? provides an illustration of the former, and 


1 [1950] 1 All E.R. 693. 
2 Cheshire and Fifoot, Law of Contract, 2nd ed., 98. 
3 (1856) 6 E. & B. 370. . 
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Head v. Taitersall^ of the latter. Conditions precedent are. 
relevant for the purposes of this discussion since they may operate 
to suspend the contract and therefore the passing of the property ; 
‘conditions subsequent are irrelevant since they can have no effect 
upon the creation of the contract and the initial transfer Of 
property; but pertain solely to the resolution of the contract, ànd 
the revesting of the property in the seller. 

(ii) It may also mean ‘not an external event by which the 
obligation is suspended or cancelled, but a term in the contract 
which may be enforced against one or other of the parties?.5 A 
condition in this sense will henceforth be referred to as *an 
essential undertaking’; i.e., a stipulation going to the root of 
the contract as opposed to a mere subsidiary stipulation or. 
warranty. 

It is also important to distinguish between the breach of an 
essential undertaking, and an entire failure to perform the con- 
tract. ‘If a man offers to buy peas of another, and he sends 
him beans, he does not perform his contract. But that is not a 
warranty; there is no warranty that he should sell him peas; the 
contract is to sell peas, and if he sends him anything else in their 
Istead, it is a non-performance of it’, When Lord Abinger said 
this in Chanter v. Hopkins the term * warranty’ included both 
essential and subsidiary undertakings. 

The problem under discussion is raised by the judgment of 
Denning L.J. in Leaf v. International Galleries.1 The plaintiff 
bought from the defendant an oil painting of Salisbury Cathedral 
which was represented to him as a painting by Constable, a 
representation which was held to be one of the terms of the 
contract. Five years later the plaintiff found that the picture 
was not a Constable and brought an action for rescission on the 
ground that there had been a misrepresentation. The Court of 
Appeal held that the action was too late and must fail. Den- 
ning L.J. assumed in the buyer’s favour that the term that the 
picture was by Constable was an essential undertaking, and that 
* if he had come in proper time he could have rejected the picture, 
but the right to reject for breach -of condition has always been 
limited by the rule that once the buyer has accepted or is deemed 
to have accepted the goods in performance of the contract, he 
cannot thereafter reject, but is relegated to his claim for damages ’. 
The buyer in this case must be deemed to have accepted the 
goods, since section 85 of the Act provides that the buyer is 
deemed to have accepted, inter alia :— 

* When after the lapse of a reasonable time he retains the goods 
without intimating to the seller that he has rejected them’. 


* (1871) L.R. 7 Ex. T. 
5 Cheshire and Fifoot, Law of Contract, 99. 
5 (1883) 4 M. & W. 399, 404. 
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It was not, of course, necessary to decide the exact moment at 
which the right to reject was lost, but Denning L.J. appears to 
have been of the opinion that there was such a right and that it 
continued to exist until the lapse of a reasonable time after 
delivery. There is no doubt that the painting was ‘ specific 
goods *, i.e., * goods identified and agreed upon at the time a con- 
tract of sale is made? (section 62 of the Act). Section 11 (1) (c) 
was not excluded by an express or (apparently) implied term of 
the contract. Therefore, if this subsection did not operate to cancel 
any right to reject at the moment of contracting the only possible 
conclusion is that the property did not pass at that moment, nor 
indeed, until acceptance. 

If this is so, then the operation of section 18, r. 1 of the 
Act was in some way excluded. Yet it seems that the picture was 
* specific goods in a deliverable state ’, and the facts given in the 
report show no grounds for inferring ‘ a different intention ’, i.e., 
no express provision as to the passing of property was made, nor 
are there any unusual factors to displace the prima facie rule of 
the Act. Section 18, r. 1 should then have applied if this were an 
* unconditional contract’. The inference is that Denning L.J. did 
not consider it to be such. 

Professor Gower, in discussing this case, suggests (Modern Law 
Review, Vol. 18, No. 8, p. 364) that Varley v. Whipp’ is authority 
for the proposition that ‘ where the contract contains an unfulfilled 
condition, property, even in specific goods does not pass on the 
conclusion of the contract or by delivery, but apparently only on 
acceptance by the buyer’. Now section 17 of the Act (supra) pro- 
vides that the property in specific goods is transferred to the buyer 


_ at the time the parties intend it to be transferred. 


It is obvious that a contract may contain an essential under- 
taking which both parties believe to be fulfilled when in truth it 
is not so—as indeed occurred in Leaf's Case. In these circum- 
stances, the fact that an essentia] undertaking is unfulfilled can 
have no effect on the parties! intention; which is exactly the same 
as it would be if the essential undertaking were fulfilled. Can it 
then be said that the parties’ intention is of a contingent nature? 
i.e., “If the seller has fulfilled all the essential undertakings imposed 
on him, we intend the property to pass on the completion of the 
contract; but if he has not fulfilled any one of those essential under- 
takings, then the property is not to pass until acceptance °’. If so, 
it is impossible to say whether the transaction is ‘a sale’, or ‘an 
agreement to sell’; if the goods are destroyed before acceptance, 
it is'impossible to say who owns the goods, since it is now impossible 
to ascertain whether the undertakings are fulfilled or not. It is 
submitted that no such artificial and inconvenient intention can 
be imputed to the parties. If therefore Varley v. Whipp’ really 


7 [1900] 1 Q.B. 518. 
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does decide what Professor Gower suggests, it follows that when- 
ever a contract contains an essential undertaking whether fulfilled 
or not * property even in specific goods does not pass on the con- 
clusion of the contract or by delivery, but apparently only on 
acceptance by the buyer’. If this is correct then it seems that 
“unconditional °’ in section 18, r. 1 means ‘ containing no essén- 
tial undertakings’. If the contract does contain an essential under- 
taking rule 1 will be excluded, and the court will infer an intention 
that the property is to pass only on acceptance. This is in accord 
with the view of Leaf's Case which has been imputed to Denning 
L.J. above. The contract contained an essential undertaking; 
therefore rule 1 was excluded, the property did not pass until accep- 
tance, and consequently there was a right of rejection until that 
time. 

This is a somewhat startling theory, for the general impression 
given by the Act seems to be that ‘ unconditional ’ means * not sub- 
ject to any conditions precedent’, and has nothing to do with 
essential undertakings. Thus in section 1 (2) ‘ conditional ’ is con- 
trasted with ‘ absolute’; ‘a sale may be absolute or conditional °’. 
The meaning of the term in this sub-section is illustrated by 
Marten v. Whale.* 

'The plaintiff and one Thacker entered into an agreement by 
which Thacker agreed to sell and the plaintiff to buy a plot of land 
for the sum of £385 subject to the purchaser's solicitor’s approval 
of title and restrietions; and in consideration of the above tran- 
saction, the plaintiff agreed. to sell, and Thacker to buy a motor 
ear for £800, * completion of such sale and purchase to be carried 
out simultaneously with the above transaction’. It was held 
applying section 1 (2) that *assuming that the two parts of the 
agreement are interdependent, Thacker was a person who had 
agreed to buy the car under a conditional contract, and therefore 
under a contract of sale within the meaning of the Act’. 

This was clearly a case of a condition precedent or suspensive 
condition. If ‘ conditional’ in section 1 (2) means ‘subject to a 
condition precedent’, it is reasonable to assume that * uncondi- 
tional’ in section 18 means ‘ containing no such condition’, or 
€ absolute °’. But it does not follow that an absolute contract can- 
not contain essential undertakings. 

Yet at least two cases do seem to lend some support to the view 
that the mere presence of an essential undertaking will suffice 
to exclude section 18, r. 1, and to prevent the property from pass- 
ing on the making of the contract. They are Varley v. Whipp’ 
and Ollett v. Jordan.’ 

In Varley v. Whipp, A agreed to sell and B to buy a reaping 
machine which B had never seen and which A stated to have been 


8 [1917] 2 K.B. 480. 
9 [1918] 2 K.B. 41. 
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* new the previous year and to have been used to cut only fifty or 
sixty acres. The machine was delivered and shortly afterwards B 
wrote complaining that it did not comply with A's description. 
After some correspondence B returned the machine. A brought 
an action for the price, and the court held that there was a contract 
fof the sale of goods by description within the meaning of section 
18 of the Act; by that section there was an implied condition that 
the goods should correspond with the description; B had not 
accepted the goods within the meaning of section 85; the property 
had not passed within the meaning of section 17; and the plaintiff 
was not entitled to recover. 

Now section 17 upon which the court relied refers to ‘ specific 
or ascertained goods’; and it is therefore clear that they con- 
sidered the reaper to be ‘specific goods’, though they do not 
expressly say so. Yet Channell J. goes on to say (p. 517) :— 

* Section 18 does not apply ; the only clause in that section which 
eould possibly apply would be rule 1, but I do not think that this 
was an unconditional contract for the sale of specific goods’. 

If the goods were specific, then Channell J. must have held the 
contract to be conditional; yet there is no hint of a suspensive con- 
dition of the type exemplified in Marten v. Whale. The only 
€ conditions °? were the essential undertakings that the reaper was 
new the previous year and had only been used to cut fifty or sixty 
acres. The case does then lend some support to the view that * con- 
ditional * means containing an essential undertaking. 

It may be remarked in passing that section 18, r. 1 could not 
possibly have applied in this case, because when the contract was 
made the reaper was the property of a third party and was sub- 
sequently bought by the seller; it was in fact a sale of *future 
goods: section 5 (1) and could therefore only operate as an 
agreement to sell the goods : section 5 (3). However the court did 
not rely on this fact; nor, it should be noted, did it prevent the 
goods from being ‘ specific’; ‘ specific’ in the Act is contrasted, 
not with ‘future ’ but with * unascertained ’. 

It is submitted that the true ground of this decision is that 
the seller had entirely failed to fulfil his obligation; the court held 
—tightly or wrongly—that he had not merely broken a term of 
his contract, however essential, but that he was in the same posi- 
tion as the man who undertakes to sell peas and supplies beans. 
This is clearly brought out by Channel] J.’s illustrations (p. 516) :— 

‘If a man says that he will sell the black horse in the last 
stall in his stable, and the stall is empty, or there is no horse in it, 
but only a cow, no property could pass. Again if he says he will 
sell a four-year-old horse in the last stall, and there is a horse in 
the stall but it is not a four-year-old, the property would not pass. 
But if he says he will sell a four-year-old horse in the stall, and 
he says the horse is sound, this Jast statement would only be a 
collateral warranty ?. If the facts of the case are to be equated 
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with these examples, can it truly be said that the reaper was specific. 
goods? Is a cow ‘specific goods’, i.e., identified and agreed 
upon, when the parties have contracted for the sale of a horse? 
Surely not. Here too, the parties had in mind a nearly new 
reaper, whereas that which the seller produced was a quife 
different thing. In this case, and in all the examples given *by 
Channel] J., the buyer had not seen the goods, and so the state- 
ments made went to identification. In Leaf's Case, the parties 
were agreed on that particular picture and were only mistaken as to 
its attributes. The absence of the supposed attribute was a breach 
of an essential undertaking, but it did not constitute an entire 
failure to perform the contract. 

A more direct authority for the view that ‘ conditional? means 
containing essential undertakings is Ollett v. Jordan.? In that 
case the buyer at Eastbourne ordered fish from the seller at Hull. 
The fish was sent off by rail at 6 p.m. in sound condition and was 
‘delivered to the buyer at 1 p.m. the next day. At that time it 
had an unpleasant smell. The next morning it was inspected by the 
inspector of nuisances and condemned. The question.in this case 
-was whether the seller had exposed the fish for sale at Eastbourne, 
and whether the seller was at the time of the exposure, the owner. 
It was held that since there had been no acceptance, the property 
had not passed. Darling J. (with whose judgment Avory and 
Atkin JJ. agreed) said (p. 45):— 

‘In this case I think there was a conditional sale of the herrings 
at Hull when they were put upon the railway, but I do not think 
that the property in them was transferred until certain conditions 
were fulfilled. What were the conditions? Since the decision in 
Beer v. Walker, a case relating to the sale of rabbits, it must be ` 
taken that the herrings were sold subject to an implied condition 
that they should be fit for food ’. 

The goods in this case were not of course specific; nevertheless 
the property should have passed under section 18, r. 5 if the 
goods were ‘unconditionally appropriated to the contract’ by 
being put on the railway with the (implied) assent of the buyer. 
The presence of what was clearly an essential undertaking was 
held to prevent the property from passing in accordance with the 
normal rules. 

However, as Benjamin points out (6th ed., p. 788) :— 

‘This decision does not seem satisfactory. No case on the 
particular point but Beer v. Walker was cited, nor was any 
attempt made in argument to contend that the property had 
passed to the buyer; and the controversy not being one between 
buyer and seller, the attention of the court was not drawn to the 
results of their decision in cases of sale. If the property in cases 
similar to Beer v. Walker be suspended until the buyer accepts 
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the goods at the end of transit, the consequence prima facie 
follows that the risk of the loss or destruction of the goods in 
transit attaches to the seller, as great a liability being thus forced 
upon him as if he had agreed to deliver the goods at their 
"estination—an unfair consequence.’ 

* These appear to be the only relevant authorities since the Act; 
and it is'submitted that earlier decisions are of little value as 
section 11 (1) (c) appears to have altered the law. Benjamin 
says, with reference to that provision (6th ed., p. 645) :— 

‘Some difficulty arises in the interpretation of this clause so 
far as it deals with *'specifie goods, the property in which has 
passed to the buyer”. If there be an unfulfilled condition in the 
proper sense, the property can never pass to the buyer by the 
contract (section 18, r. 1; Varley v. Whipp’) though it may pass 
by the buyer's subsequent acceptance. By the common law the 
existence in the contract of a ‘‘ warranty ", that is to say a 
stipulation as to some quality or incident of the goods, not 
forming part of their description and consequently not a condition, 
but collateral to the main purpose of the contract, did not prevent 
the property passing if otherwise it would pass; and when it 
passed, the buyer having been benefited by becoming the owner 
of the goods, could not afterwards reject them for breach of 
warranty, and repudiate the contract unless there was an express 
agreement to that effect. Accordingly a contract of sale of specifie 
goods was ordinarily a bargain and sale. But clause (c) though 
evidently intended to enact this law uses the word ** condition ?. 

It is not clear what is meant by * condition in the proper sense °. 
It is submitted, however, that it must mean a condition precedent 
as opposed to an essential undertaking; for as we have seen 
Benjamin disapproves of the decision in Ollett v. Jordan, 
expressing the view that the property should have been held to 
pass, although there was an unfulfilled essential undertaking. On 
the other hand, Benjamin appears to be of the opinion that no 
property passes when the goods fail to comply with their descrip- 
tion. It is submitted that Benjamin is here thinking, not of a 
mere breach of essential undertaking, but an entire failure to 
perform the contract. 

Benjamin's view is then that before the Act the mere passing 
of the property did not affect the right to reject for breach of an 
essential undertaking. Even if this is so, and even if the Legis- 
lature did intend to enact the existing law, the fact remains that 
they have used the term ‘ condition’, and the meaning of section 
11 (1) (c) is plain enough. The result is serious where the property 
passes before or at the time of delivery, for then the buyer’s only 
remedy is an action for damages; and this though he has had no 
opportunity of examining the goods. This inconvenient conse- 
quence is avoided if it can be held that property in specific goods 
does not pass until acceptance. It is submitted, however, that 


e 
180 THE MODERN LAW REVIEW Vor. 14 


this course will lead to other equally unsatisfactory results; e.g., « 
if the picture in Leaf’s Case had been destroyed after delivery but 
before acceptance, this theory would have thrown the loss on the 
séller; the seller would always bear the risk between delivery and 
acceptance of specifie goods (except where there is a provision a$ 

' to the passing of the property or the risk). This is an obvioufly 
unfair, and inconvenient result. : 

Apart altogether from the question of convenience, it is sub- 
mitted that, in spite of the decisions in Varley v. Whipp’ and 
Ollett v. Jordan, an examination of the Act reveals that the 
existence of an essential undertaking is not intended to prevent 
the property from passing. If an essential undertaking does have 
this effect, then in a contract for the sale of specific goods when 
the parties have given no indication of their intention as to the 
passing of the property, and it has to be deduced entirely from the 
rules of the Act, the following consequences ensue:— 

l. Section 18, r. l is rendered quite meaningless. Every con- 
tract for the sale of goods contains some essential undertakings, 
e.g., that the seller has the right to sell the goods ! ; every such 
contract is ‘ conditional’ in this sense and therefore rule 1 will 
never apply. 

2. Yet rules 2 and 8 may operate to pass the property before 
acceptance in cases when the seller is bound to do something to 
the goods for the purposes of putting them into a deliverable state 
or ascertaining the price; since these rules do not use the word 
* eonditional?, but ‘provide that the property may pass when the 
things be done, and the buyer has notice thereof. It is plainly 
absurd that the imposition of these duties on the seller should 
hasten the transfer of property when it is obviously the intention 
that they should delay it. * Does not pass until such thing be 
done? clearly implies that if such thing did not have to be done 
the property would have passed already. 

The conclusion is that ‘ unconditional’ in section 18, r. 1, is 
intended to mean *subject to no conditions precedent? and no 
more than that. There is no decisive authority to the contrary, 
though Varley v. Whipp and Ollett v. Jordan and the dicta of 
Denning L.J. in Leaf’s Case do suggest the contrary. It is sub- 
mitted that when it is necessary for the court to decide the 
question, it can come to only one conclusion in view of the conse- 
quences which as demonstrated above follow from the other view. 

If this submission is correct no right to rescind will ever arise 
in a contract, subject to no conditions precedent, for the sale of 
specific goods in a deliverable state, where the parties have 
expressed no intention as to the passing of the property or the 


11 I.e., the seller guarantees not only that he has a good title to the goods, but 
also that no third party is in.a position to obtain an injunction to prevent the 
sale : Niblett v. Confectioners’ Materials [1921] 3 K.B. 387. 
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right to rescind, and there are no unusual factors to displace the 
prima facie rules of the Act. 

Finally, it is interesting to compare the position of the buyer 
of specifie goods with that of the buyer of unascertained goods 
«s regards the right to rescind, as illustrated by the following 
cases :— : 

(i) A wishing to buy a car writes to B asking for a model 


‘suitable for touring purposes; B recommends and offers to supply a 


Bugatti; A orders a Bugatti; B makes delivery whereupon the 
property passes to A: section 18, r. 5 (i). A tries the car and 
finds it unsuitable for touring purposes. A can reject the car; 
the goods in this case were not identified and agreed upon at the 
time the contract of sale was made, and therefore section 11 (1) (c) 
does not operate until acceptance. 

(ii) A goes to B’s garage and is shown a car which B guarantees 
to be suitable for touring purposes; A agrees to buy that very car. 
A tries the car and finds it unsuitable for touring purposes; A 
cannot rescind since the property passed on the making of the 
contract, and section 11 (1) (c) operated simultaneously. 

The position of the buyer who is induced to buy specific goods 
by an innocent misrepresentation which is not incorporated as a 
term of the contract is even worse. If the misrepresentation had 
been a term of the contract he could not have rescinded; as it is 
not, a fortiori he cannot; nor of course can he obtain damages. 
But if the goods happen to be unascertained, his right to rescind 
for innocent misrepresentation, presumably arises and survives 
until acceptance. 

There does not seem to be any good ground for discriminating 
against the buyer of specific goods in this manner, and in con- 
clusion, it is suggested that his position could be assimilated to 
that of the buyer of unascertained goods, by deleting from 
section 11 (1) (c) the words : ‘ or where the contract is for specific 


- goods, the property in which has passed to the buyer °. 


J. C. SurrE.* 


* Lecturer in Law in the University of Nottingham. 


FEDERALISM AND REGIONALISM 
A NoTE ON THE lTALIAN CONSTITUTION OF 1948 e 


Durme the fifty years of the Irish Home Rule controversy, from 
about 1870 to about 1920, the question of regional devolution was 
one of first-rate political and constitutional importance in this 
country. Since the creation of the Irish Free State in 1921 the 
English (though not the Scots and the Welsh) have almost for- 
gotten that regionalism can be a constitutional issue. A great deal 
has been said in recent years about administrative regionalism, 
and about regions as a cure for the malaise of English local govern- 
ment, and about geographical regionalism as a reasonably scientific 
way of classifying human habitats: but all this talk has reacted 
very little on polities and on constitutional theory. Yet the political 
importance of these issues has grown, and may grow further; and it 
is perhaps time to take another look at the orthodox constitutional 
doctrine as it has been handed down to us by Dicey. 

This doctrine poses the sharp alternatives of Austinian juris- 
prudence; legal sovereignty is indivisible, therefore in any country 
either it resides in the central legislature or it does not reside in the 
central legislature. If it does not reside in the legislature, the 
true sovereign is elsewhere and has delegated his powers separately 
to different authorities. There may be a constitutional division of 
functions between legislature, executive and' judiciary: or between 
central legislature and local legislatures : or there may (as in the 
U.S.A.) be both divisions. In such cases one may be puzzled to 
say where true sovereignty lies: does it lie with * We, the people of 
the United States? or with * we, the nine old men of the Supreme 
Court?? But it is clear that it does not lie with the central legis- 
lature, as sovereignty in the U.K. lies with Parliament. The magic 
of the British constitution resides in the Sovereignty of Parliament 
and in the Rule of Law, two interlinked ideas : it is logically impos- 
sible to mitigate the Sovereignty of Parliament except by constitu- 
ting a new sovereign. To do so would be Federalism, and 
Federalism would be a disaster to English interests as well as a 
revolutionary change in the constitution. This is the theme which 
Dicey pursued in almost all his later works.? The doctrine, though 


1 Dicey in his eighties eeems to have mellowed on this point, as on some others. 
In Thoughts on the Scottish Union (1920) (p. 100) he admits that the Austinian 
doctrine need not be true as an account of a real situatión, and was not true 
of the relations between the Scottish Parliament and General Assembly from 
1690 to 1707: his claim is only that inconvenience will result if it is not followed. 

2 England's Case against Home Rule (1886); Letters on Unionist Delusions 
(1887); A Leap in the Dark (1898, reissued 1911); A Fool’s Paradise (1918). 
Thoughts on the Scottish Union (1920) is a much more open-minded and 
stimulating exercise on the same theme. 
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not its political conclusions, are still there in Professor Wheare’s 
‘book on Federalism, the first edition: of which appeared in 1946. 

There are two possible lines of comment. One is to attack the 
Sovereignty of Parliament itself, by casting doubt on Dicey’s ex- 
planation of the authority of the constitution. In his view it owes 
its authority ultimately to the law of the land, and the law of the 
land owes its authority to Parliament. This doctrine is not alto- 
gether satisfactory even on legal grounds,? but these need not be 
argued here. The main point is that it just does not match our 
normal usage of the word ‘ constitution’. Whatever we mean by it, 
we do not mean the unlimited sovereignty of Parliament. The Act 
of Union with Scotland, adopted in 1707, forbade the introduction 
of lay patronage into the Church of Scotland: lay patrons were 
introduced by an Act of Parliament of the U.K. passed in 1712. 
This Act was itself legal, and it did not lead to illegal consequences : 
but it was a perfectly plain instance of what we mean by an * un- 
constitutional act’. Similarly, it would be natural to say that the 
sovereignty of the Parliament at Westminster is already ‘morally 
and practically (though not legally) limited by the rights of regional 
bodies. It would plainly be unconstitutional for Parliament to 
abolish the Court of Session or the General Assembly of the Church 
of Scotland: it has been declared by a-recent Act that it would be 
. improper for the Westminster Parliament to cede Northern Ireland 
to the Republic of Ireland without the consent of the Parliament at 
Stormont *: and it would be just as unconstitutional to abolish the 
teaching of Welsh in Welsh schools and to close the Welsh depart- 
ment of the Ministry of Education without some expression of 
Welsh consent. Even the status of the Channel Islands and of the 
Isle of Man has considerable constitutional sanctity. If one looks 
at the situation as it is, and not at legal theory, there is no doubt 
that regionalism of a kind is already part of the constitution of the 
U.K. This is not merely a statement about the éxtent to which 
it is expedient for Parliament to exercise its powers—Dicey’s 
* external limit? : it is also a statement óf what is generally felt 
to be right and proper. There are things which Parliament could 
legally do, but which it does not do because a majority of its 
members think them wrong. In this the constitution is above 
Parliament, not subordinate to it. 


3 Dicey himself would complete it by saying that Parliament uses its absolute 
discretion 'constitutionally ' when it acts so as to promote the greatest happi- 
ness of the greatest number. ' On any wide view of large public questions 
expediency will be found to be only another name for justice ' (England's Case, 
p. 18). But Dicey's utilitarianism is not very austere: he is always ready 
to mitigate the reader's instinctive dislike of this argument by distinguishing 
between ‘the law of the constitution’ and ‘constitutional morality’ (e.g., 
England's Case, p. 246). 

4 Treland Act, 1949 (12 & 13 Geo. 6, c. 41). 

5 Introduction to the Law of the Constitution (8th ed., 1931) p. 74. 
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But one may also attack the doctrine on logical grounds, as 
well as on grounds of normal usage. Is it really essential to legal* 
principle to draw a rigid line between unitary and federal consti- 
tutions, as between black and white? The object of this paper 
is not to answer that question, but to state a case for consideratiqn 
by those better qualified to judge. There have in Italy since 1945 
been discussions, theoretical and practical, which raise important 
issues not hitherto considered in this country. 

Italy did not from Roman times until 1870 form a political unit : 
the sentiment of Italian nationality had from the later Middle 
Ages been a strong factor in the politics of all those who spoke 
Italian, but their political organisation and history were very diverse, 
and their economic progress no less so. It is not surprising 
that several of the publicists of the Risorgimento thought in terms 
of a federation, or even a confederation, and not of a unitary State. 
When the time came their doubts were swept aside by an irresistible 
combination of fact and theory.* Theory laid it down that between 
federalism and unity no compromise was possible; and in 1860, 
when the union of Piedmont with the Kingdom of Naples and 
Sicily was new and precarious and when the North and South in 
America were on the verge of civil war, there could be no doubt 
which was the right choice. Italy chose unity, not federalism: the 
Piedmont constitution of 1848 was extended in 1860 to all Italy 
except Rome and Venezia, and these were added in 1870. That 
constitution was what might be called a good Orleanist constitu- 
tion : a marriage of the centralising and popular traditions of the 
French Revolution to the British invention of constitutional 
monarchy. The constitution was unitary, and within it Parliament 
(or the King in Parliament) was by usage sovereign in a sense which 
would have been as acceptable to Robespierre as to Dicey. What 
is moré, it carried with it an administrative system on the Napole- 
onic model : Italy was until the fall of Fascism a ‘ prefectoral State ’. 

This was perhaps the best that could be done in the 1860's: 
but the contrast between centralism in theory and diversity in 
practice was one of the factors which produced a sense of strain 
and unreality in Italian democracy before 1914. It expressed 
itself most glaringly in the contrast between North and South, 
between an Italy as advanced as any State in Western Europe and 
one as backward as some countries of the Middle East—or as Ireland 
was in the 1840's; but there were also lesser ‘regional ° problems, 
such as those of Sicily and Sardinia. These were divisions between 
people who shared a common language. In 1919 Italy acquired in 
the North-East substantial German and Slovene minorities, whose 
political importance was even greater than their numbers because 
they inhabited a strategic border region. Some avempt to grapple 


‘The sagacity of Italian statesmanship rejected the plausible scheme of an 
“Ilian Federation’: Dicey, 'England’s. Case, p. 66. 
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.With both problems, the old and the new, was made between 1919 
and 1921, but they seemed insoluble, and this was one among many 
factors which made the way easier for the Fascists, who were pre- 
pared to.deny that the problems existed.” Mussolini produced a 
sham solution for the problem of Left and Right in politics: he 
meeely ignored the existence of regional divergences within Italy. 

There were thus long: arrears to be settled when the war of 
1939 was over and the time came to write a new Italian constitu- 
tion. It was obvious that the German and Slovene minorities 
could do serious damage to Italy's international position if they 
were not given fair treatment. Another small linguistic minority, 
that of the Val d'Aosta, had become politically conscious. It is 
not clear to what nationality the Valdostians belong, for they are 
not without qualification Italian and they are certainly not French; 
and they are a border folk in a position of some strategic import- 
ance. The economie situation of the South had not improved; and 
its polities had been complicated by the Allied advance through 
Sicily, Sardinia and the old Kingdom of Naples, which unwittingly 
created forms of regional self-government in areas which had never 
been able to secure self-government under the Kingdom of Italy. 
By 1946 all Italian parties were committed in different degrees to 
an attack on centralisation and bureaucracy, and when the Constitu- 
ent Assembly met in June, 1946, it could not avoid facing the 
question of regional devolution, political as well as administrative, 
though it had little precedent in the traditions of the Italian State. 

Fortunately there now existed a constitutional formula which 
offered, or purported to offer, a third alternative which was neither a 
federal nor a unitary State. This had been put forward by Professor 
Gaspare Ambrosini, of the University of Rome, in a number of 
articles published between 1933 and 1985?: their subversive 
tendency seems to have escaped the notice of the Fascist authorities. 
Professor Ambrosini examined in detail the constitutions of a 
number of countries which could not readily be classified either as 
federal or as unitary States, although some of them claimed to be 
either one or the other. His main instances were Austria (not 
‘ Austria-Hungary’) both before and after 1918, the Spanish 
Republican constitution of 1981, the Weimar constitution, and the 
Soviet constitutions of 1924 and 1986. To this list he tentatively 
adds the British constitution in respect of the special status of 
Northern Ireland and Scotland, and the pre-war constitution of 

Yugoslavia. On these cases he built the theory of a *State 
characterised by regional autonomy’, which he distinguishes both 
from the federal and from the unitary State. 


7 Mussolini, cited in The Times of August 15, 1950: ‘ The southern question does 
not exist’. 

8 These articles were collected and republished in book form in 1944, shortly 
after the liberation of Rome: G. Ambrosini, Autonomia Regionale «6 
Federalismo, Rome, 1944. 
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'The point at issue can be seen most clearly if it is approached 
through the Continental jurists’ distinction between autarchic and 
autonomous bodies within the State. Both types of bodies possess 
corporate personality and a measure of local diseretian. The 
former, autarchic bodies, draw their personality and powers from 
the legislature of the State: English local authorities, for instanee, 

‘are autarchic bodies, in that their status, including their charters, 

can always be modified by Act of Parliament, if Parliament so 
determines. Autonomous bodies draw their personality and 
powers not from the legislature but from the constitution. The 
constitution has also created the central legislature; it may have 
given it larger powers, but not a superior status. This would 
describe the position of the States within an undoubted federation 
such as the U.S.A. or Australia. 

So far, this is old: what is new is a distinction drawn within 
this latter class. Its basis is not in Professor Ambrosini’s original- 
articles stated anywhere with clarity and finality : but this absence 
of a perfectly sharp dividing line is an essential part of the theory. 
He makes three points, explicitly or. by implication. First, in 
federal States the member States are represented as such in the 
highest legislative body of the federation. Second, normally the 
members of a federation have existed as independent States before 
federation, whereas * regional? bodies derive their juristic existence 
solely from the constitution of the State; the constitution of a 
federation is in some sense a treaty, it has a * contractual origin’. 
Third, federal States are those in which the autonomous bodies possess 
at least some ‘national’ or ‘ sovereign’ powers (of course they 
cannot possess all such powers, or they would be independent 
States): regional States are those in which autonomous bodies exist 
but do not possess any ‘ national’ or ‘ sovereign’ powers. Perhaps 
one should say ‘do not possess such powers as of right’; their 
claim as guaranteed by the constitution, written or unwritten, 
extends only to existence and to non-sovereign powers. Greater 
powers may be given them, but that will be only at the discretion 
of the central legislature. This third point is in a sense a 
generalisation of the first two. It is not in Professor Ambrosini’s 
articles fully explicit, and it is the most difficult of the points to 
apply legally; nevertheless it is essential to the development of the 
theory. The essence of the theory is that there is ample constitu- 
tional experience to justify the substitution of a scale’ of unity—in 
three stages, but there could in principle be more—for the traditional 
dichotomy between federal and unitary States; and it is only by 
applying this criterion that one can obtain what might be called 
a gradation of Statehood. 

This is a scanty summary of a doctrine which draws much of its 
strength from examples, and it is scarcely a sufficient basis for 
criticism. But two points may be made, telling in different 
directions. i 
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* In the first place, the academic doctrine of the federal principle, 
though elegant, is somewhat sterile. Professor Wheare is 
irrefutable when he defines the federal principle as ‘the method 
of dividing powers so that the genera] and regional governments are 
each, within a sphere, co-ordinate and independent’: but he is 
nof interesting, and indeed for most of his book he is engaged with 
other and more interesting matters. What Professor Ambrosini 
has done is to accept this criterion, but to add a second. The 
federal State is not merely a State marked by the federal principle : it 
is one in which the federal units possess a real share of sovereign 
power. Where the sovereign power is not divided there is no true 
federation. This seems much more promising. We have all in our 
minds some vague classification of State powers in order of magni- 
tude and could plot some sort of curve reaching upwards from the 
power to change the shape of postmen’s helmets to the powers of 
peace and war and of public order. When we want to know whether 
a State is centralised or decentralised we ask in real life not about the 
federal principle but about the point where the division of central 
and local powers falls on this scale. It is an empty form to say that 
a State is a federation if the units (or, on the other hand, the central 
government) have no power except to regulate postmen’s helmets. 

It should be added that Professor Ambrosini discusses the effects 
of practice as well as those of formal law and certainly believes 
that regionalism, in the sense of a guaranteed existence, can be 
conceded or withdrawn by constitutional usage as well as by law. 
His ‘regionalism’ is a sub-species of Professor Wheare's 
‘ federalism °: but this recognition of usage goes further than his 
principle of the gradation of powers in blurring the sharpness of 
the distinction. This, too, is a gain in descriptive realism. 

On the other side, although this new line of classification is 
welcome to the political scientist, it may not be so welcome to the 
lawyer. It confuses the picture because it introduces a distinction - 
of a new type: Ambrosini’s distinction between autarchic and 
autonomous is a distinction of law within the framework of 
Austinian jurisprudence, his distinction between federal and 
regional is a distinction not of law, but of fact: it is an appeal 
not to a formula but to the judgment of the ‘reasonable man’. 
The distinction between sovereign and non-sovereign powers is 
hard to pin down in any form of words, because the significance 
of a power shifts according to the historical context: even the 
power to design postmen’s helmets would be a sovereign power' 
if the shape of helmets became symbolic of great issues. There 
would be an international incident of some importance if one of 
the German länder chose to dress its postmen in the uniform of 
the S.S. It may be possible with ingenuity to frame definitions 
which will be helpful, though not exact: but even then * federal? 
and ‘regional’ will not lie in opposition to one another, but in 

e continuity, as segments of an unbroken slope. A court of law 
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which attempted to decide cases on this basis would in marginal 
cases perform a political, not a legal function. 

There are various mitigations of this difficulty. In the first 
place, it does not look from the text of the Italian Constitution as 

_if the matter wil be very troublesome in practice. The Italia 
Supreme Court may have to decide whether or not the centtal 
legislature has interfered with the guaranteed ewistence of the 
regional governments: it may have to decide on the scope of 
particular powers and duties enumerated in the Constitution: it 
may in difficult cases call to its aid the general doctrine of 
regionalism, But it does not seem that there is anything in the 
Constitution which turns on the legal meaning of the word 
‘region’, as clauses of the American Constitution turn on the 
meaning of ‘ commerce’ or ‘ general welfare’ or ‘due process of 
law’. In the second place, one branch of law, international law, 
has already had to face this issue in questions affecting the recog- 
nition of States. The decision to recognise or not to recognise is 
a political decision: but it would be accepted fairly generally that 
the decision would be contrary to law unless certain conditions 
were fulfilled. It is a question of fact whether these conditions are 
fulfilled or not : but lawyers have succeeded on the basis of prece- 
dents in enumerating in some detail conditions such as independent 
power to make peace and war and effective authority in foreign 
affairs, and in indicating the sort of evidence which might show 
that these conditions have been met. Some progress has been 
made in this quarter in defining at least the main contours of the 
gradation. Finally, the regionalists can answer the federalists with 
a tu quoque. Regionalism may involve some legal knots; but 
they cannot be worse than the knots tied by the Founding Fathers 
in 1787. 

However the balance of argument stands, this is certainly not 
a doctrine to be lightly put on one side: it was admirably fitted 
to the political situation of Italy in 1947, and it was deliberately 
chosen as the basis of the Fifth Title of the Constitution, which 
deals with regions, provinces and communes. The first draft of 
this title was produced by a sub-committee of ten members of the 
Constituent Assembly, whose chairman and rapporteur was 
Professor Ambrosini himself, and there were no fundamental 
changes during later discussion.’ 

The title contains twenty articles, some of them likely to pose 
difficult legal problems, and there is a good deal in it not covered by 
this summary. Italy is divided into nineteen regions, five of which 
are ‘special regions’ whose status is to be defined individually 
by separate constitutional laws. These five are the regions which 

* raise political problems of special difficulty: Sicily, Sardinia, 


3 The text of the Constitution is not yet available in English. What follows is 
based on the Italian text, edited with notes on the course of the debates by 
Falzone, Palermo and Cosentino: published by Colombo (Rome), 1948. 
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the Val d’Aosta, Trentino-Alto Adige, where there is a German- 
speaking minority, and Friuli-Venezia Giulia, which still con- 
tains some Slovenes- even after the readjustment of the frontiers 
in favour of Yugoslavia. When the Constitution was adopted 
*in December, 1947, Sicily had already secured a statute of its 
own, accepted by the Constituent Assembly. Statutes for Sardinia, 
Val d’Aosta, and the South Tirol were promulgated by laws of 
the Republic in January, 1948: that for Friuli-Venezia Giulia 
awaits a formal settlement of the frontier dispute with Yugoslavia. 
What follows applies strictly only to: the fourteen ‘standard 
regions’, which correspond pretty closely to the historic divisions 
of the peninsula; but it will in general be true also of the five 
special regions. The boundaries of the regions in the first instance 
follow those of existing provinces (ninety-one in number), which 
they group together. Provinces or communes which request it 
can (after a local referendum) be transferred by ordinary law from 
one region to another : but it requires elaborate procedure followed 
by a change in the Constitution to amalgamate two existing regions 
or to create a new region by sub-division. In this sense the 
existence of the regions is guaranteed by the Constitution. 

An ordinary law of the Republic will define the system of 
election for regional councils: these councils will themselves 
approve (by an absolute majority of their members) a regional 
statute defining in detail the administrative and legislative pro- 
cedure of the region, which may include the use of the initiative 
and the referendum. These statutes are subject to approval by 
the central legislature, which may refer them back to the regional 
councils for reconsideration: but if the disagreement cannot be 
reconciled by compromise the final decision would (it is believed 
by Italian jurists) rest with the Constitutional Court, not with the 
central legislature.!? 

The regional council elects its own chairman: in addition it 
elects from among its members the President and Junta of the 
region, who are the ‘heads of its administration and might be 
described as its Prime Minister and Cabinet. 

So far this is fairly straightforward : there follow three critical 
matters, legislation, finance and central control. 


(a) Legislation. There was a clash of opinion here of some 
importance. One group wished to divide functions in the 
traditional federal manner: exclusive powers of the centre, exclu- 
sive powers of the regions, concurrent powers." A second group 
considered that the Constitution "would slip from regionalism into 
federalism if any powers were given exclusively to the regions. 


19 G. Balladore Pallieri, Diritto Costituzionale (secondo la nuova Costituzione), 
Milan, 1949, pp. 248-9. 

11 Professor Ambrosini had himself in his original article in 1983 required that in 

` & regional State the regions should possess some exclusive competence. 
(Autonomia Regionale e Federalismo, p. 13.) 
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This latter view prevailed in form, but after concessions in debate 
which leave the final position somewhat obscure. A single list of 
topies is given for which the region * makes legal rules within general 
principles enacted by the central legislature, provided that these 
rules do not conflict with the interests of the nation or of othe» 
regions’. This seems to mean that for the enumerated subjests 
' the State can in future legislate only in general terms: detailed 
provisions, which would previously have been made by the equiva- 
lent of ‘statutory instruments’, will in these cases be made by 
the regional councils—and by them only. But they cannot even 
in this sphere modify State law : nor can they (it seems) take the 
initiative until general principles have been centrally enacted. 

Outside this sphere the central legislature can delegate rule- 
making power to the regions if it wishes. 

The sphere in which the regions appear to have a monopoly 
of rulexnaking power is pretty wide, and not closely defined. 
The list is as follows :— 

Regulation of offices and administrative organs subordinate to 

the region. 

Communal boundaries. 

Local police in towns and country. 

Fairs and markets. 

Publie assistance, personal health and hospital services. 

Technical education and financial aid to students. 

Local museums and libraries. 

Town planning. 

Tourist trade and the hotel industry. 

'Tram and bus services of importance within the region. 

Roads, water mains and publie works of importance within the 

region. 

Lake navigation and harbours. 

Mineral springs and hot springs. 

Quarries and peat bogs. 

- Game. 

Freshwater fisheries. 

Agriculture and forestry. 

Handicrafts. 

The list can be amended only by a change in the Constitution. 


(b) Finance. The problem of local finance, which seems acute 
in England, is ten times worse in Italy, where the gap between the 
richest and the poorest areas is very wide. The experiment in 
regionalism has little prospect of success unless the State can re- 
distribute resources between regions on a large scale without 
destroying regional autonomy in the process. This riddle may be 
insoluble : the Constitution certainly makes no attempt to solve it. 
It lays down only that the regions may hold property, that the 
legislature must allocate to them by ordinary law sufficient revenues 
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for their * normal °’ expenses, and that it may in special circumstances 
make grants for particular purposes. The only comfort which this 
article gives to the poverty-stricken South and Islands is that it 
refers tq them specifically as possible beneficiaries of this discre- 
tionary power. 


f (c) Control. By contrast, the question of control in other 
spheres is very elaborately handled. By way of preface, it should 
be said that it is plainly intended that the central government 
should use the area of the region for the administrative decentralisa- 
tion of those services which it retains in its own hands. It is 
provided that a * Commissioner of the Government? will reside at 
the capital of each region, will superintend all central government 
services within its area, and will ‘co-ordinate’ them with the 
regional services. It is to be emphasised that this gentleman is not 
a prefect, that he exercises no *tutelle administrative ', and that 
he reappears in only one of the articles dealing with control. 
These may be arranged under three heads :— 


(i) Administrative. An * organ of the State? will have power to 
quash administrative acts of the regions on legal grounds (roughly 
the equivalent of ultra vires, although Continental administrative 
courts take a rather wider view of their powers than do the English 
courts) It may also have regard to the policy of such acts, but if 
it does so it has power only to refer them back to the regional 
council, with a statement of its objections. 

There was much argument as to the proper form of this 
‘organ’, and it was ultimately left to ordinary law (not constitu- 
tional law) to decide. The constitution prescribes only that the 
‘organ’ shall be decentralised: but it adds in the same article 
(perhaps as a hint) that the lowest tier of the heirarchy of 
administrative courts is in future to be located in the regional 
capitals. This had' hitherto been in the provincial capitals, which 
may in future retain only ‘ sub-sections °’. 


' (ii) Political. In certain circumstances the President of the 
Republic (which means in practice the Prime Minister and Cabinet) 
may dissolve a regional council : the decree must state reasons, and 
must have been submitted (for advice, not for approval) to a 
standing committee of the two Houses of the Legislature, which 
is to be set up for regional questions. The effect of dissolution is 
that the regional government is taken over temporarily by a 
commission of three citizens of the region, who are to hold fresh 
elections within three months. 

There are five sets of circumstances which may call these reserve 
powers into action: acts by the regional council contrary to the 
Constitution; serious illegalities; reasons of national security ; 
refusal to remove a regional President and Junta guilty of unconsti- 
tutional or illegal acts; failure to reach a decision on the appoint- 
ment of President and Junta. These are politically very large 
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powers; but they are clearly the minimum which is necessary it. 
the central government is to bear its responsibilities for national 
defence, internal order and the continuity of administration. 


(ii) Legislative. It is rather difficult for a foreigner. ignorant 
of Italian procedure to say how far the articles so far summarisetl 
give any party a title to sue in the Supreme Court on an issue of 
constitutional law.!? There is no doubt about the position under 
the next article. All laws passed by the regional council require 
the counter-signature of the Commissioner of the Government; he 
must either append this within thirty days, or refer.the law back 
on the grounds that it is ultra vires or that it is contrary to the 
interests of the nation or of other regions. The regional council 
may override this veto by a majority of its membership; if it does 
so the Government may give way or they may press their objection 
within fifteen days. If the objection is a legal one they must take 
it before the Supreme Court; if it is one of substance, they must 
‘refer it to the legislature. The latter will mean making the matter 
one of confidence in two Houses in which the Government must 
maintain a majority, so that it is not to be undertaken lightly; and 
it is for the Supreme Court to decide whether the issue is one of law 
or of substance. 

These three points together make an elegant and logical 
structure which fits Professor Ambrosini’s theory well. The 
central government has certain general reserve powers: these are 
great powers, but not of a different order from those held by the 
Government of the United States under the war power and the 
guarantee of a Republican form of government. Within its own 
sphere of legislation the regional council is protected by the 
Supreme Court, but this is not an absolute protection; it may be 
overridden on grounds of national interest, but the procedure laid 
down is such that this is not likely to happen except on major 
issues. The Italian Parliament, like all free parliaments, has a 
crowded time-table; the Government will be reluctant to add to its 
business, and if it does it may well find hostility on its own side 
of the house to any hint of centralisation. Within its administra- 
tive sphere, as defined by State and regional law, the regional 
government is autonomous and subject only to check for ultra 
vires, and to some undefined but mild supervision of the substance 
of its decisions. 

It should be added (finally), to complete the picture, that the 
Constitution recognises the corporate existence of provinces and 
communes within.the regions, but it gives them no guarantees 7°; 


12 The provisions governing the competence of the Constitutional Court are con- 
tained in Constitutional Law No. l of Feb. 9, 1948, which certainly concedes 
to private parties the right to raise constitutional issues, subject to somé 
Iimitations. 

13 They are in the sense of Professor Ambrosini's definitions, ' autarchic ' but not 
' autonomous ': but the Constitution itself is not consistent in the use of these 
terms. 


Arf, 1951 . FEDERALISM AND REGIONALISM 198 
e 


the regional governments will (it seems) be responsible for the 
general supervision of their administration. . But all this is far from 
clear: it was understood in the Assembly’s debates that the 
provincial prefect would be abolished ; but he is still there. 
* What can be said by way of comment? It must be understood 
that as yet we can comment only on the text. The Constitution 
was adopted in December, 1947; in March, 1951, the structure 
of regions is still not complete and in working order. 

In the first place, this title is like the rest of the Italian 
Constitution: a good piece of craftsmanship. The drafting is. 
plain and’ economical, and the articles fit together to make a 
structure of great theoretical elegance. In these respects the 
Italian Constitution puts most other post-war constitutions to 
shame. i 

Second, one is bound to emphasise that the draftsmen's hearts 
failed them when they came to finance. But no federal draftsmen 
have done much better; and in other respects the regional frame- 
work looks practical as well as elegant. It is plainly right to 
recognise the special position of the two islands and the three 
frontier regions. It is only in these cases that regionalism in some 
form is a political necessity. These five problems must be solved 
if Italy is to survive as a State within its present frontiers: the 
constitutional theory of regionalism may give the framework of a 
solution, but it would only do harm to impose a standard pattern 
upon all five. None of the fourteen ‘standard regions’ has ever 
in this century dreamt of secession, and they are relatively safe 
ground for a theoretical experiment in devolution. 

Third, the legal pattern is very close to Professor Ambrosini’s 
ideas. The existence of the regions jointly and severally is guaran- 
teed by the Constitution. Their powers are not guaranteed, and 
their activities can in the last resort be legally controlled by the 
central government and the central legislature. But there are 
elaborate provisions which encourage the central authorities not 
to intervene except on issues of great national importance; it is to 
be expected that over a period of time constitutional usage will’ 
grow up to protect the regions in the exercise of a considerable 
range of powers, if they have sufficient vitality to use them. 

Fourth, these ideas seem to have general applications of some 
impertance. We are not, in the United Kingdom, likely to sit 
down now and write a constitution for ourselves on the Italian 
model: but Italian theory is applicable with only minor adapta- 
tions to our present situation. The United Kingdom is already a 
regional State, in respect of Northern Ireland, Scotland and 
Wales: once this is recognised it should be easier to face the issue 
of Home Rule for Scotland and Wales free from the old bogey of 
separatism. Regionalism is not a step to separatism, but a safe- 
guard against it. 


194 THE MODERN LAW REVIEW . . Nos. 14 
i ° 


The position of the two ‘kingdoms’ and the ‘ principality’ , 
may be compared to that of the Italian ‘special regions’; the 
problem of self-government within England has something in 
common with the problem of the Italian ‘standard regions’. 
‘Home Rule all round? and * Back to the Heptarchy are cries 
which do not awake much popular response at present: but if 
anyone wishes to experiment with them here is a model ready to 
hand. 

There is likely to be a more direct field of application in the 
, countries now emerging from the colonial stage. Hitherto the 

textbooks have urged them to choose between unitary and federal 
government: a very awkward choice for a country like Nigeria. | 
Such a country will stick forever if it attempts with inadequate 
resources to develop a dominating central government: it will stick 
no less certainly if it breaks into federa] units and gives these units 
(some of which will certainly be very conservative) an absolute 
guarantee that in certain fields they can disregard the national 
interest. The regional solution would give an absolute guarantee 
(for instance) to the corporate existence of tribes and emirates, as 
entities within the State, and a rather less rigid guarantee of their 
territorial limits; but it would subordinate their demands to the 
necessity of creating a State strong enough to stand on its own 
feet. There are other cases which come to mind, such as the Gold 
Coast or Indonesia, where a colonial Power has imposed unity on 
diversity. The unity is an asset too precious to dissipate, and yet 
it can scarcely be maintained unconditionally with the resources 
at the disposal of these States. No formula can solve such 
problems, but the lack of a formula may make them harder. 
. Perhaps Professor Ambrosini's formula is to be commended particu- 
larly to African constitutionalists. 

W. J. M. Macxenzie.* 
B. Caarman.t : 


* Professor of Government and Administration in the University of Manchester; 
author of chapter in symposium, British Government Since 1918. : 

f Formerly a student of Nuffield College, Oxford; now Research Assistant in the 
Department of Government and Administration, University of Manchester; 
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* Tug First REPORT OF THE MoNOPOLIES COMMISSION 


1. 


Tue Monopolies and Restrictive Practices Commission is consti- 
tuted in terms of the Monopolies and Restrictive Practices (Inquiry 
and Control) Act, 1948.1. The names of its first eight members 
(six part-time) appointed by the Board of Trade were announced 
in January, 1949. The Act, which was passed unanimously, pro- 
vides for the investigation of industries or trades in which a sub- 
stantial part (at least one-third) of the supply (or processing or 
export) of the goods concerned is bought or sold by individual 
firms, or by inter-connected firms, or by groups of separate firms 
who ‘so conduct their respective affairs as in any way to prevent 
or restrict competition ’ in the production and supply of the goods. 
The initiative to institute inquiries rests with the Board of Trade, 
which may as they think fit make ‘references’ for investigation 
by the Commission. The references may be of two kinds, either 
limiting the Commission’s investigation and report to the facts, 
or in addition requiring the Commission to investigate and report 
whether conditions and practices in the industry concerned 
‘operate or may be expected to operate against the public 
interest’. The Act requires the publication of the Commission’s 
reports save in exceptional circumstances. It also makes provi- 
sion for dealing with * mischiefs °. 

The Act does not declare any particular monopolistic conditions 
or restrictive practices to be illegal. It does not lay down that 
practices which tend to weaken competition or to promote 
monopoly are obnoxious in themselves. It merely provides 
machinery for investigation of particular cases by a specially con- 
stituted body, and for remedial and preventive action if such is 
considered necessary by Parliament. The approach is therefore 
different from that adopted in the United States of America or in 
Canada, where anti-trust legislation has attempted to define illegal 
acts of monopoly ,and restriction and to provide for the punish- 
ment of offenders. However, to guide the Commission in assessing 
whether particular activities and conditions are against the public 
interest the Act indicates what matters, inter alia, should be con- 
sidered. These are necessarily in general terms, and stress the 
need for maximum efficiency, economy, technical progress, and 


I 11 & 19 Geo. 6, c. 66. For discussions of the Act by two economists, see Sir 
Arnold Plant, ‘ Monopolies and Restrictive Practices’, in Lloyds Bank Review, 
October, 1948, and W. A. Lewis, ' The British Monopolies Act’, in The 
Manchester School, May, 1949. 
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expansion in industry and trade, and for the fullest use and best, 
distribution of labour and other resources. 


9 


PI . 


On December 1, 1950, the House of Commons ordered the 
Commission's first Report, on the supply of dental goods, to be 
printed. The Report deals largely with the activities and practices 
of the Association of Dental Manufacturers and Traders of the 
United Kingdom (A.D.M.T.) and of the Amalgamated Dental Co., 
Ltd. (A.D. Co.). The Commission report that members of the 
A.D.M.T., an association of manufacturers and retailers of dental 
goods, conduct about 90 per cent. of the trade, and that they con- 
duct their affairs so as to restrict competition. It is reported further 
that the A.D. Co. and its subsidiary and associated companies, 
members of the A.D.M.T., alone handle just under one-half of the: 
totaltrade. Thus the * conditions ? prevail to which the Act applies. 

The Report outlines the structure of the industry, the historical 
developments leading to the formation of the A.D.M.T. in 1928, 
the rules and working of the association, and the working and 
polieies of the A.D. Co. and its group. The whole forms an 
admirable survey of the industry. The practices of the A.D.M.T. 
are lucidly explained and the implications for the * public interest ’ 
are cogently set out. 

As regards the A.D. Co. the Commission analyse its dominant 
position in the supply of certain types of goods, and critieise some 
of its marketing arrangements and the high margins of profit 
obtained on some lines. The Commission recommend that the 
company should revise the prices and reconsider the marketing 
arrangements that they criticise. 

The main interest of the Report lies in the analysis of the 
activities of the A.D.M.T. Manufacturer members of the associa- 
tion agree to fix the resale prices at which their dental goods are 
to be sold by dealer (retailer) members to the dental profession, 
and not to supply their goods to-dealers outside the association. 
Dealer members of the association agree to maintain the resale 
prices fixed by the manufacturers, and not to buy ‘ essential’ 
(i.e., practically all) dental goods from manufacturers who are not 
members of the association. In addition competition between 
dealer members is discouraged except as regards quality of service, 
and membership of the association is limited in such a way as to 
make entry into manufacturing or retailing difficult. Members 
agree on penalties for breaches of the agreement entered into by 
themselves, and these range from expulsion from the association 
(and consequent boycott by the remaining members) to fines up 
to £1,000, or temporary deprivation of supplies at trade terms. 

The Commission emphasise. that what they call the ‘ exclusive 
dealing? and ‘collective boycott’? provisions of the A.D.M.T.’s , 
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erules and regulations are the indispensable supports of the restric- 
tive practices in the industry which they believe may operate 
against the public interest. By the first is meant the rules 
requiring. members to confine their dealings to members of the 
aSsociation, which are in effect a permanent boycott of non- 
mefnbers. By the second is meant the potential boycott of members 
who are deemed to break certain of the association's rules. The 
"power given to the association to obstruct the trade of non-members 
is considered to involve * an extreme interference with the freedom 
of the subject to carry on any lawful business’. The power ‘ to 
deprive a member of most of his business (or to threaten to do so) 
if he breaks a trade association rule or agreement? is considered 
by the Commission to be *an extra-legal penalty which would be 
out of proportion to the seriousness of the breach, even where the 
rule or agreement itself might be in the public interest’. The Com- 
mission conclude: * When an association covering so large a propor- 
tion of the industry arms itself with these far-reaching powers, it 
becomes self-perpetuating because of the risk involved in leaving it, 
and there is no adequate safeguard to prevent it from restricting 
competition to an extreme degree, maintaining prices and margins at 
unnecessarily high levels; hampering the development of any progres- 
sive makers or traders outside the association and restraining and 
restricting innovations in methods of distribution by its members ’. 

As regards resale price maintenance the Commission’s main 
objection is that the collective maintenance of prices is only made 
possible by ‘ exclusive dealing’ and ‘collective boycott’, both of 
which the Commission find objectionable. 

Having shown what ‘undesirable results are possible, the Commis- 
sion record that they ‘ have not found any very great abuse of the 
powers of the A.D.M.T.’ in the past, and they attribute this to 
*the moderation of the men who control it, rather than to the 
nature of its Rules and Regulations’. However, the rather 
generous view taken by the Commission of the past activities of 
the A.D.M.T. does not influence the Commission's findings or 
recommendations. They recommend ‘ that the A.D.M.T. should 
review its Rules, Regulations and policy and revise them’ in 
the light of the Report. As regards action having statutory force, 
the Commission do not think it necessary to do more than to 
“remove a few vital features’ of the present organisation, so that 
the undesirable practices, lacking the necessary backing, will dis- 
appear. The vital features are ‘ exclusive dealing? and * collective 
boycott’, and the Commission recommend that they should be 
* prohibited °. 

3. 
It is well known that the practices of exclusive dealing, collec- 
tive boycott, and collective resale price maintenance are not 
peculiar to the supply of dental goods but are widespread through- 
out industry and trade. In the course of the last fifty or so years 
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judicial opinion and decisions have not disapproved of these. 
practices, making a sharp contrast to the law’s abhorrence of agree- 
ments in restraint of trade and of trade ‘ conspiracy’ in bygone 
days.* The recommendations of the Monopolies Commission are in 
effect that the clock should be put back; and their recommenda- 
tions will win the approval of the vast majority of economists. The 
Lloyd Jacob Committee on Resale Price Maintenance ° had already . 
in 1949 recommended that collective resale price maintenance 
should be abolished in all industries and trades; and this recom- 
mendation has been accepted by the Government.* The President 
of the Board of Trade had hoped that industry itself would take 
steps to rid itself of the practice; but he has confessed recently that 
he sees no prospect of the associations ‘agreeing to bring their 
schemes to an end. The Government are considering what 
proposals it wil be necessary to bring forward in these circum- 
stances for the protection of the consumer ?.? 

The responsible authorities are now faced with several alterna- 
tive courses of action. First, general legislation may be intro- 
duced designed to outlaw collective schemes governing the 
distribution and pricing of goods, and declaring trade combinations 
. for the purpose of resale price maintenance and control over entry 
of firms to be illegal. Secondly, legislation may be introduced to 
deal specifically with the * mischiefs °’ in the supply of dental goods. 
Two members of the Monopolies Commission in a note to the 
Report have indicated that ‘although the Act makes provision 
for ad hoc legislation against a single industry? they are of the 
opinion that *it would be wrong to enact ad, hoc legislation against 
this industry °’, mainly on the grounds, apparently, that in a sense 
it would be unfair to penalise one industry when many others 
doing the same things are left undisturbed. The charge of unfair- 
ness is inevitable where anti-monopoly investigation and enforce- 
ment take place on an ad hoc basis. In the present case it does not 
merit much consideration in view of the Government's earlier 
acceptance of the recommendations of the Lloyd Jacob Report. All 
trade associations practising collective price maintenance have had 
more than a year’s notice that some at least of their practices and 
arrangements should be terminated. (The A.D.M.T. claims that its 


2 For an examination of the development of ‘the law, see W. A. Lewis, 
' Monopoly and the Law ', in 6 M.L.R. 97. 

3 Report, Omd. 7696. 

4 Parliamentary Debates, House of Commons, June 2, 1949, col. 2329. 

5 Parliamentary Debates, House of Commons, April 20, 1950, col. 370. 

6 The Board of Trade have indicated that their first ‘references’ to the Com- 
mission were chosen to ‘cover a wide range of different types of allegedly 
restrictive practice ' to ‘enable a considerable section of industry to look at its 
trading practices in the light of authoritative judgments’. The intention seems 
to be that ad hoc investigations (and legislation?) should have wide ‘ educative ' 
influence. See Annual Report by the Board of Trade, under the Monopolies and 
Restrictive Practices (Inquiry and Control) Act, 1948, for the period ending 
December 81, 1949, p. 4. 
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emain objective is the collective enforcement of resale price mainten- 
ance.) Thirdly, the responsible authorities may do nothing about 
the Report. The Monopolies Act does not lay down that the recom- 
mendations of the Commission must be carried out. Parliament may 
disagree with the Commission's findings or its recommendations. 
Thé most perfect instrument for the investigation of monopolies and 
restrictive practices cannot by itself remove the ‘ mischiefs ’ it may 
bring to light. There must be the will on the part of the respon- 
sible authorities to disturb existing arrangements and practices 
even though this may injure the interests of particular groups of 
employers and employed. The unanimous passing of the Mono- 
polies Act may or may not be evidence of the necessary determina- 
tion to act where ‘mischiefs ° have been discovered. The fate of 
the Commission’s first Report will go some way to reveal how 
powerful the desire is to enlarge the opportunity for competitive 
enterprise in industry and trade. 


4. 


Assuming that something is to be done to prevent the continua- 
tion of the practices in the dental goods trade (or in industry 
generally), what legislative enactment is likely to be best suited 
for the purpose? An Act making the practice of * exclusive dealing d 
and ‘collective boycott’ illegal would not prevent the individual 
manufacturer from choosing his customers and from maintaining 
his resale prices. It would not compel dealers to buy from any 
or all possible suppliers. It would merely make concerted action 
illegal; and there can be little doubt that without collective sanc- 
tions the restrictive features of the present arrangements would 
disappear in some circumstances without any (or serious) law- 
enforcement action. Some manufacturers, and dealers would 
welcome the release from irksome restraints imposed upon them 
by the majority in their industry; and the knowledge of the law's 
hostility would in any case tend to weaken group solidarity. On 
the other hand in some cases—and there is insufficient evidence to 
decide whether the dental goods trade is a case in point—where the 
dominant firms are in favour of the retention of ‘ stability’ and 
‘order’, and where habits of group co-operation are strongly en- 
trenched, it is possible that the life of restrictive arrangements 
may be prolonged even though the outward trappings of concerted 
action may have disappeared altogether. If manufacturer A 
refuses to sell his goods to dealer X, and if manufacturer B does 
the same apparently acting quite independently, and if A and B 
together control a substantial part of essential supplies, the results 
for X may be much the same as before. And if A and B decide 
not to supply X because he has patronised a manufacturer C, the 
results for C are much the same as before. The enforcing agencies 
or the courts may have to decide difficult questions as to whether 
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two or more firms have acted in concert in a prohibited manner, 
or should be deemed to have acted in this manner. Recent develop- 
ments in American anti-trust case law reveal some of the ticklish 
problems involved. ; 

There is another way of dealing with restrictive practices of tht 
type under discussion. The Monopolies Act makes provision Vor 
this approach which amounts to no less than a drastic interference 
with the individual supplier’s usual freedom to choose his customers 
as he pleases, by placing upon suppliers the obligation to supply all 
(or specified types of) willing and able buyers. The Act empowers 
the competent authority by order to ‘declare it to be unlawful, 
except to such extent and in such circumstances as may be pro- 
vided by or under the order, to withhold or agree to withhold or 
threaten to withhold . . . from any such persons as may be so 
specified or described, any supplies or services so specified or 
described or any orders for any such supplies or services . . .’. 
(The order may also declare it to be unlawful for the supplier 
to give preferential treatment to some buyers.) If such an order 
were made in respect of a particular type of goods infringements 
would be brought to light by aggrieved parties and the fact of 
infringement would normally be fairly easy to establish (though 
where supplies are short difficulties of proof and interpretation 
are likely to arise). A measure of this sort is clearly a powerful 
one. All manufacturers would have to supply all dealers and 
therefore dealers would have no incentive to refrain from buying 
from any manufacturer who offered the most attractive product 
and price. A measure of this sort is provided for in South African 
legislation * and was effectively applied to the distribution of petrol 
from 1981 to 1987. 


5. 


The Act provides that the procedure in carrying out an investiga- 
tion *shall be such as the Commission may determine’. In their 
. Report the Commission describe how they investigated the dental 
goods industry. Information was gathered by means of question- 
naires addressed to interested parties and to representative users 
of dental goods; a statistieal and costing investigation of the 
industry was made; the A.D. Co. and A.D.M.T.’s records were 
fully examined; and the views of anyone interested in the inquiry 
were sought and examined. No public hearings were held. The 
A.D. Co. and the A.D.M.T. were consulted at various stages in 
the preparation of the Report. 

Shortly after the Report was published the President of the 
A.D.M.T.-expressed views highly critical of the procedure adopted 


T Section 2 of Act No. 24, 1931; repealed, and replaced by section 4 of Act No. 59, 
1949. In both Acts any supplier charged with an offence is deemed to have 
had supplies available at the material time unless he proves the contrary. 
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by the Commission. The serious criticisms were that the 
A.D.M.T. was not informed of all the evidence that the Com- 
mission had collected, was not able to cross-examine witnesses, 
and was not informed of the nature of the ‘ mischiefs * which the 
Commission had in mind. The point was made that the Com- 
mi$sion were both judge and prosecutor, and that there was 
danger of injustice unless the Commission's findings (that practices 
were against the public interest) ‘be properly proved by the 
calling of evidence in public before a judicial tribunal ’.® 

Parts of the A.D.M.T. President's views may be dismissed as 
irrelevant. For example, the Commission is not ‘ a judge whose 
decision is final and binding. No action may be taken except 
by Parliament, and it is not obvious that Parliament will auto- 
matically implement the Commission's recommendations. The 
danger is probably the reverse. On the other hand some of his 
criticisms are more searching. It is interesting to note that Pro- 
fessor W. A. Lewis, an economist of: known hostility towards 
monopoly and restrictive practices, expressed doubts about the 
Commission's dual role and the secrecy of inquiries when the Act 
was passed.’ 

No method of monopoly investigation is without its limitations, 
and it is possible that alterations of the Act and of the Com- 
mission’s procedures and methods may become necessary as 
experience is accumulated. In the meantime it should be stressed 
that the present arrangements minimise the possibility of injustice. 
The Commission are obliged to give reasons for their conclusions, 
and to provide a survey of developments in the investigated 
industry so that their conclusions may be properly understood. 
If any report should omit any material facts or arrive at con- 
clusions which are incompatible with the disclosed facts, to the 
detriment of trade interests, the trade has the opportunity of 
publicising the omissions and deficiencies, and its comments would 
be considered by Parliament. The danger is rather that the 
‘public interest’ might be inadequately represented in the 
influencing of opinion should the Commission present any report 
that is unduly favourable to sectional interests. Moreover, most 
differences of opinion are likely to concern the interpretation of 
the ‘ public interest? and not questions of fact (of the kind that 
can be settled by the ordinary judicial processes). It is certainly 
not obvious that the courts’ view of the ‘ public interest’ will 
be a more desirable one than that of Parliament guided by the 
informed advice of an authoritative commission of investigation. 
Finally, the request for a judicial inquiry seems less urgent and 
less reasonable where the object of the investigation is to consider 


8 Letter in The Times, December 15, 1950. 
9 ‘The British Monopolies Act’, in Manchester School, May, 1949. 
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the wisdom of new legislation than where it is to discover whether. 
offences have been committed against existing legislation. 


B. S. YAMEY. 


[Since the above was written a draft of an order to deal with tHe 
supply of dental goods has been prepared in the names of “the 
Minister of Health and of the Secretary of State for Scotland. In 
the words of the Explanatory Note the order would render ‘ unlawful 
certain kinds of agreement which may be described broadly as those 
relating to the collective enforcement of resale prices in respect of 
dental goods, and those the effect of which is to restrict the number 
of persons carrying on business as suppliers of dental goods ’.] 
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NOTES OF CASES 
Pustec Bopres anp Private Law 


THERE is a marked contrast in the treatment of public authorities 
-in two recent cases. In William Cory and Son, Ltd. v. City of 
London Corporation [1950] 2 All E.R. 584, the question was 
simply what was the effect of the Corporation’s legislative activity 
upon its own contracts. In 1936 the Corporation had made a con- 
tract with the company under which the-latter was to carry refuse 
away to dumps in barges answering to certain specifications. The 
contract would, in the ordinary way, have run until 1969. How- 
ever, in 1948, the Corporation as Port Health Authority passed a 
new bye-law, effective from November, 1950, under which all . 
barges engaged in such traffic had to comply with specifications 
differing from those set out in the contract. The cost of altering 
the barges to the new standard was such as to render the further 
performance of the contract commercially impracticable. The com- 
pany therefore claimed that they could treat the contract as 
repudiated by the act of adopting the bye-law and that they were 
therefore entitled to damages for breach. This claim was unhesita- 
tingly rejected by Lord Goddard C.J. His argument was simple. 
The repudiation of a contract involves a wrongful act, but you 
cannot class as wrongful the acts of a public health authority pass- 
ing a bye-law” for the very purpose for which it was created. 
Similarly, of course, any claim to treat the frustration of this 
contract as induced by one party—the corporation—must likewise 
fail, since again no ‘fault’? can be shown. Two further matters 
were emphasised by the Lord Chief Justice. The bye-law was not 
specifically directed to the contract in question; it was of general 
application and its effect on the contract was only incidental. 
Secondly, he rejected the idea that the Corporation had two 
personalities, the one public as a subordinate legislative body, the 
other private, in which it had contracted. Such a dichotomy is 
unreal and is likely to lead to uncertainty and confusion. Instead, 
he found that it merely had various powers conferred for different 
purposes, and which might conflict. In this conflict precedence 
was given to the public powers and duties of the Corporation; the 
contract could not impede the discharge of those duties and must 
therefore be treated as frustrated. 

In one sense it is perhaps arguable that the principle of the 
case would go further than the Lord Chief Justice was apparently 
willing to apply it. The emphasis on the incidental effect on the 
contract has already been noticed, yet it is conceived that even 
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if the contractors had been the only carriers of refuse in the port 
so that the contract had clearly been in contemplation when the 
bye-law was passed, provided that it was passed with a genuine 
health motive, the same result must follow. The result may at first 
sight seem harsh, but in effect such a solution only prevents the 
private contractor from deriving a benefit from having contracéed | 
with a publie authority, since it places, him in the same position 
as if the contract had merely been between private parties. More- 
over, the application of the doctrines of frustration will serve to 
lessen the financial loss to the contractor while not imposing undue 
burdens or restrictions on the Corporation. The harshness of that 
* uncompensated obedience to the police power" insisted on in such 
cases as Northern Pacific Ry. v. Duluth, 208 U.S. 808, is thus here 
mitigated without impeding the power itself. The result may seem 
obvious, but at least it shows a recognition that publie bodies are 
not in all respects like private ones. 

In contrast, however, stands Magor and St. Mellons R.D.C. v. 
Newport Corporation [1950] 2 All E.R. 1226. It involved a dispute 
as to payment for increased burden as a result of local government 
boundary changes, a class of case now happily disappearing after 
the Local Government Act, 1948. By a Private Act of 1984, 
Newport Borough extended its boundaries and thereby became 
liable to pay compensation to two rural distriets—Magor and St. 
Mellons. At the same time a Review Order was made coming into 
force on the same day as, but immediately after, the Act. Under 
this Order the two rural districts were combined in one. The short 
question was: could the new council claim the compensation 
which had been undoubtedly due to its component parts. The 
answer of the majority of the Court of Appeal was in the negative. 
With respect, that answer seems surprising. The increased burden 
fell upon two bodies of ratepayers; as a result of the fusion those 
same ratepayers together bore the same burden and if the claim 
were justified before the fusion in logic it seems equally justifiable 
afterwards. The only change perceptible to them was that the 
body carrying out local administration in their district now had a 
different name. To the lawyer perhaps the answer may not be so 
surprising. Cohen L.J. (with whom Somervell L.J. concurred), 
while admitting that the right to compensation was ‘ property of 
the old authorities, and as such vested in the new one, denied that 
that property had any value. The new authority was to be 
treated as an assignee (ex hypothesi it itself having had no 
previous existence could not suffer an increase of burden); qua 
assignee, however, it could claim no greater rights than the 
assignors and the assignors’ rights ceased to have value once the 
assignors ceased to exist since, under s. 152 of the Local Govern- 
ment Act, 1938, regard must be had to the length of time during 
which the burden may be expected to continue, and they could not 
be burdened after they ceased to exist. Within the strict limits 
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» of law that answer cannot perhaps be challenged, but it involves 


the acceptance of the existence of the two corporations as entities 
entirely detached from their purposes, a detachment which is all 
the easier since the ratepayers are not incorporated. There is, 
Rowever, much that is attractive in the dissenting judgment of 
Déhning L.J. where he pointed out that those who in fact suffer 
the burden are not the authorities but the ratepayers, who con- 
tinued. The councils in their own right were not entitled to anything 
beneficially. So far as this case concerns compensation payments, 
it is of little lasting value. What is of interest is the contrasting 
attitude to public bodies of the Lord Chief Justice and 
Denning L.J. on the one hand and the majority of the Court of 
Appeal on the other. In the judgments of the former in the two 
cases there is a recognition of the specifie * public? character of 
such bodies as local authorities and effect is given to that recogni- 
tion. In the second case the majority appear to rely almost 
exclusively on the analogy of private law situations, an analogy 
which, it is at least arguable, frustrates the purpose of the legis- 
lative scheme. Indeed it is noticeable that Denning L.J. was 
moved to comment : * We do not sit here to pull the language of 
Parliament and of Ministers to pieces and make nonsense of it. 
That is an easy thing to do and it is a thing to which lawyers are 
too often prone. We sit here to find out the intention of Parlia- 
ment and of Ministers and carry it out, and we do this better by 
filling in the gaps and making sense of the enactment than by 
opening it up to destructive analysis?. Perhaps, without disres- 
pect, it may be suggested that the analysis and attitude of the 
Lord Chief Justice in the former case is most likely to help this. 
reasoned working of the law in recognising that the analogies of 
private law will not always give a happy solution. 


J. D. B. MITCHELL. 


CERTIORARI AND SPEAKING ORDERS 


Few judgments in recent years have aroused more widespread 
interest than that of the Divisional Court in R. v. Northumberland 
Compensation Appeal Tribunal, ex p. Shaw [1951] 1 All E.R. 268. 
In ordering certiorari to issue to quash the decision of the tribunal 
because of error of law apparent on the face of it, the court 
revived an almost forgotten doctrine of judicial review which 
enables the courts to exercise what is in effect an appellate juris- 
diction in relation to the reasoned decisions of inferior tribunals. 

The applicant, who had been employed as a clerk to a joint 


‘hospital board, lost his post as a result of the passing of the National 


Health Service Act, 1946. Regulations made under the Act (S.I. 
1948, No. 1475) provided for the establishment of a compensation 
authority to determine claims arising out of loss of office, with a 
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right of appeal to a compensation appeal tribunal. The applicant, , 
aggrieved by an award made to him by the authority that was 
upheld by the appeal tribunal, moved for certiorari to quash the 
decision of the appeal tribunal. Lord Goddard C.J., delivering the 

. judgment of the Divisional Court, held that the reasons given ih 
the document in which the tribunal announced its decision were 
bad, in that they showed that the tribunal had misconstrued the 
relevant provisions of the regulations dealing with the basis for 
awarding compensation; and that certiorari would issue to quash 
the decision. 

"That certiorari lies to quash an order which bears an error of 
law on its face is unquestionably good law. It is true that dicta 
of the Court of Appeal in Racecourse Betting Control Board v. 
Secretary of State for Air [1944] Ch. 114 deny this; but, as the 
Lord Chief Justice pointed out in the present case, they are incon- 
sistent with the decisions of the House of Lords in Walsall Over- 
seers v. London & North Western Ry. (1878) 4 App.Cas. 80 
and of the Judicial Committee of the Privy Council in E. v. Nat 
Bell Liquors, Ltd. [1922] 2 A.C. 128, which had not been cited to 
the Court of Appeal, and the Divisional Court was therefore 
entitled to disregard those statements as having been made per 
incuriam.! Lord Goddard traced the history of certiorari to quash, 
basing his account largely on the classic judgments in the Walsall 
and Nat Bell Cases. ` Certiorari has long issued to bring up the con- 
victions and orders of inferior courts? for review. But the review- 
ing court would have regard only to those proceedings of the inferior 
court that were brought before it as constituting the f record ! : 
the rule was, and is, that extrinsic evidence could not be produced 
to supplement or impugn the record, unless want of jurisdiction, 
bias, interest or irregularity of procedure (or, it may be added, 
fraud) were alleged. At first the proceedings on summary convic- 
tions before justices had to be set out at great length, and 
convictions were quashed not only for errors of substantive law 
but also for trivial formal defects. Parliament retaliated by taking 
away the right to a certiorari in a number of statutes creating 
summary offences—a device that was not wholly successful in 
excluding judicial review—and finally by prescribing, in the 
Summary Jurisdietion Act, 1848, a standard form of conviction 
that omitted all mention of the evidence or the reasoning by which 


1 Applying Young v. Bristol Aeroplane Co., Lid. [1944] K.B. 718. Passages in 
the Lord Chief Justice's judgment may suggest that the decision itself in the 
Racecourse Betting Control Board Case was wrong. But the ratio decidendi of 
that case, which was that the General Claims Tribunal was not an arbitration 
tribunal so that the special procedure for setting aside the awards of arbitra- 
tion tribunals (R.S.C., Ord. 52, r. 4) was inapplicable to it, seems to be 
unaffected by the present decision. 

His Lordship erred in saying (at 276) that the old writ of certiorari seldom 
issued to a court of record. Until 1600 certiorari would not issue (save for 
certain special purposes) to any court except a court of record; writs of false 
judgment and pone issued to bring up the proceedings of courts not of record. 
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. the justices reached their decision. This did not alter the law 
relating to certiorari, but it made it impossible for the courts to 
correct errors of law made by justices except errors that went to 
their jurisdiction. ‘The effect was not to make that which had 
been error, error no longer, but to remove nearly all opportunity 
fo? its detection. The face of the record ‘‘ spoke " no longer; it 
was the inscrutable face of a sphinx’ (per Lord Sumner in R. v. 
Nat Bell Liquors, Ltd. [1922] 2 A.C. at 159). 

The judgment in the present case does not bring out the point 
that there had always been a practical distinction between the 
scope of review available in the case of orders made by justices and 
the scope of review in the case of summary convictions. The 
courts did not require justices to set out the evidence and the 
grounds of decision in orders made by them; ‘ speaking orders’, 
orders that told their own story, were rare, as they are today, though 
where the order set out the reasons certiorari would issue to 
quash it if the reasons were bad in law: Ricelip Parish v. Henden 
Parish (1698) 5 Mod. 416. Where the Court of King’s Bench was 
able to quash an order for patent error of law it was usually because 
the justices at quarter sessions had exercised their common-law 
power to make an order subject to a special case stated for the 
opinion of the court. The special case was annexed to the order 
and, aithough in reality a separate document, it was regarded as 
forming part of the order, which was reviewed as if it were in fact 
a * speaking order ?.? 

It is clear, then, that the present decision on the scope of 
certiorari is but the latest exemplification of a long-established 
principle. Orders and convictions by justices are unaffected by 
the decision; their inscrutability is protected by the following of 
prescribed statutory forms, and in any event Acts of 1857, 1879 
and 1925 enable appeals to be taken to the Divisional Court by 
way of cases stated on points of law. Whether the decision will 
result in a substantial increase in judicial control over administra- 
tive tribunals is not easy to forecast. Now that practitioners have 
been reminded of the efficacy of certiorari in relation to * speaking 
orders ? more cases like the present one will doubtless come before 
the ‘courts. But administrative tribunals are hardly ever under 
a statutory obligation to issue formal reasoned decisions unless 
appeals lie from them to the courts or superior administrative tri- 
bunals; and in the absence of legal compulsion few tribunals have 
succumbed to the pressure of moral obligation, though it is notice- 
able that the practice of giving reasons has grown somewhat of late. 
One wonders how many tribunals will accept the Lord Chief Justice’s 
offer made (at 278) on behalf of the Divisional Court, to ‘ give 
guidance to them if they make their orders speaking orders, so 


3 See F. H. Newark (1949) 8 N.Ir Leg.Qu. 102, 107f, for the best account of the 
special case. Until 1879 the method of removing the order and special case to 
Westminster was by certiorari. 
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that this court can then deal with them if they are brought before , 
` this court on certiorari’. The Divisional Court is unlikely to be 
overwhelmed by the response. It may be that some tribunals will 
prove so unappreciative as to show less readiness to give detailed 
reasons for their decisions. 

Three further points suggested by the decision call for 
comment: 

(1) What is the position where the formal decision of an adminis- 
trative tribunal sets out no reasons, but oral reasons are given by 
the tribunal which show that the tribunal has erred in law? The 
answer would seem to be that certiorari will not lie in such a case 
‘unless the error goes to the jurisdiction of the tribunal. In our 
hypothetical case the oral reasons do not form part of the 
‘record ’.4 On the other hand, the oral statement may be admis- 
sible in an application for mandamus to hear and. determine 
according to law, for it may show that the tribunal has taken an 
irrelevant consideration into account or has failed to take a rele- 
vant consideration into account in arriving at its decision.? 

(2) What if the evidence is set out in the order and the court 
is of the opinion that it is insufficient to support the decision? 
This situation may seldom arise, but the proper rule seems to be 
that if there is any evidence upon which reasonable persons could 
possibly have come to such a conclusion the decision of the tribunal 
should be upheld.* 

(8) What if it is provided by statute that the decision of the 
tribunal shall be ‘final’ or ‘conclusive’? The common-sense 
answer is that these words mean what they say and that the order 
of the tribunal is unimpeachable unless, possibly, it is totally out- 
side its jurisdiction. The point may be an important one; for 
example, the Minister of Local Government and Planning usually 
gives reasons for his decisions under certain important sections of 
the 1947 Act which provide that his decision shall be final. "There is 
admittedly venerable authority for the proposition that certiorari 
eannot be taken away without express words to that effect; on 
the other hand, in recent cases where different remedies have been 
sought * ‘ finality ’ clauses have been held to preclude resort to the 
courts, and there is no sound reason why such clauses should be 
ignored merely because the remedy sought is certiorari. 


S. A. DE SMITH. 


4 Cf. argument of the Solicitor-General [1949] 1 K.B. 666 at 671. 

The point is especially important in regard to rent tribunals. In the well-known 
Block Reference Case [1949] 1 K.B. 666, had mandamus been applied for it 
might have issued to the tribunal because it had erred in refusing to take into 
account, when fixing the rents, certain services provided by the landlords. Tt 
has been suggested (12 M.L.R. 363) that the reasons for quashing the decision 
of the tribunal in that case by certiorari were misconceived. 

See R. v. Glossop (1821) 4 B. & Ald. 616; this is in conformity with the scope 
of review on appeals by way of case stated. 

Wilkinson v. Barking Corporation [1948] 1 K.B. 721 (action for & declaration); 
Hall v. Arnold [1950] 2 K.B. 543 (case stated). 
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SALE OF LAND—REASONABLE TIME FOR COMPLETION 


-A case that injects some uncertainty into land sales is Smith v. 
Hamilton (1950) 66 T.L.R. (Pt. 2) 987. The plaintiff here had con- 
tyacted with defendants, through their agents, on February 26, 1949, 
for,the purchase of a house, belonging to defendants, for the price of © 
£3,000. She paid a deposit of £800, and under the terms of the con- 
tract it was provided that completion was to take place on April 4, 
1949, and, further, that * If the purchaser shall neglect or fail to 
complete his purchase according to these conditions, his deposit shall 
thereupon be forfeited (unless the court otherwise directs) to the 
vendor... and the vendor may, with or without notice or without 
previously tendering a conveyance, re-sell the property at such time, 
in such manner, and subject to such conditions as he shall see fit ". 
The plaintiff was unable to raise the remainder of the purchase price 
as building societies would not grant a 90 per cent. mortgage on the 
sole security of that kind of house; and on March 29, plaintiff’s 
solicitors informed the. defendants’ solicitors that she would be 
unable to complete the purchase on the fixed date. The defendants 
(through their solicitors) wrote that they ‘cannot agree to an 
exténsion of time to complete and that they reserve all their rights 
under the contract of sale. They are, however, prepared without 
prejudice to delay exercising such rights until April 19...’. By 
April 19, the plaintiff was still not in a position to complete, where- 
upon defendants informed her that the deposit had become forfeited 
and that they were proposing to exercise their right of re-sale forth- 
with. And so they did on April 21. After the renunciation of the 
contract by defendants, the plaintiff's husband took a hand in the 
matter as a result of which her solicitors could offer May 4, 1949, as 
a date for completion. But the property, as aforesaid, had already 
been sold to a third party. i 

The plaintiff sued for return of deposit and damages for breach 
of contract. The defendants counterclaimed for breach of contract 
by the plaintiff. 

The court had no diffieulty in finding, and one can have no 
quarrel with Harman J. on that point, that the time fixed in the 
contract was not of essence, and' though the parties ‘named a 
specific time within which completion was to take place, they really 
and in substance intended no more than that it should take place 
within a reasonable time ’?; but one may be reluctant to follow the 
court in stretching this to mean ‘ that the purchase shall be com- 
pleted on April 4 or within a reasonable time thereafter’ (on 
p. 943). Holding that an extension of 14 days was not reasonably 
long, Harman J. found the defendants in breach of contract and 
gave judgment for the plaintiff. 


1 Citing Lord Haldane in Jamshed Khodaram Irani v. Burjorji Dhunjibhai (1915) 
32 T.L.R. 156. i 


212 : THE MODERN LAW REVIEW VeL. 14 


The court was confronted with the task of deciding whose 
conduct of the parties to the contract had been unreasonable. 
Harman J. relied heavily on Green v. Sevin, though that case : 
ean hardly be considered as embedded in a similar factual situation. 
There, no time Had been fixed for completion, and after the vendor*s 
own delay of two years he suddenly gave 18 days’ notice to “the 
purchaser. Dicta in that case must also be viewed against this fac- 
tual background, detached therefrom they are not a sure guide of the 
law. In the case under discussion the parties had fixed a five- 
weeks’ period for completion (the parties themselves are usually 
good judges of what is reasonable under the circumstances), and 
the court did not find that period unreasonable, as in fact it did 
not pronounce on that point at all. The ratio decidendi seems to 
be summed up in the following words: ‘I can find no instance 
where a delay, as short as a fortnight, has been held to entitle 
either the vendor or the purchaser to rescind?.? In 1879 (the year 
of Green v. Sevin) two weeks or 18 days may have been an 
unreasonably short period in the conveyancing practice of those 
days, but is the same still true today? Is it necessary to say that, 
because 18 days were found to be too short an extension in the 
conveyancing practice of 70 years ago, such period would be too 
short for all times to come as a rule of law. It is not uncommon 
in today’s practice to raise the purchase money and complete 
within ten days after the conclusion of the contract. Is then this 
change of any importance in considering what is a reasonable time 
or does the law still require the periods of the horse-and-buggy 
age? It is submitted that in deciding whether or not an extension 
of time is reasonable the court should have regard to the factual 
situation as it exists today, and to take into account the time already 
elapsed, what is still to be done and give due consideration to the 
reason necessitating the delay beyond the fixed time. There is good 
authority to support this view. Lord Atkinson said in Stickney v. 
Keeble *: ‘I feel myself quite unable to assent to the two proposi- 
tions following, ... (2)... so that the defaulting vendor may do 
nothing to complete during its currency (reasonable time) and yet 
be entitled to get a reasonable time after its termination to do all 
that the law intended he should do while it was running *. 

The purchaser having failed to raise the purchase price in seven 
weeks (an otherwise reasonable period for that purpose), what is 
to make the vendor believe that she will raise it in the next two, 
four or six weeks? Is he to pass over other prospective purchasers 
that are able to pay without difficulty? It is submitted that this 
would work hardship on the vendor who had contracted with an 
impecunious purchaser. i 

J. OLINER. 
2 (1879) 13 Ch.D. 589. 


3 At p. 949, 
4 [1915] A.C. 886 at p. 404. 
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ManRIED—OR UNMARRIED ? 


Ix Risk (otherwise Yerburgh) v. Risk t a woman, who in 1988, when 
a domiciled Englishwoman, had gone through a ceremony of 
marriage according to Moslem rites at Alexandria with a man of 
Moglem faith domiciled in Egypt, petitioned for a decree of nullity 
on the ground that at the time of the ceremony, when she was 
domiciled in England, she was incapable of contracting a polyga- 
mous marriage, and therefore that the marriage was void ab initio. 
Barnard J., after a fortnight’s consideration, held, following Hyde 
v. Hyde, that the court could not entertain the suit, since a party 
to a polygamous marriage was not entitled to an adjudication in 
accordance with the law of England. Since the marriage was con- 
tracted in Alexandria, the decision seems also in accordance with 
Denning L.J.'s reasoning in Kenward v. Kenward.? 

The implications of any different decision would indeed have 
been far-reaching. The headnote to the report describes the peti- 
tioner at the time of the marriage as an Englishwoman domiciled in 
England; since the British Nationality Act, 1948, however, there 
appears to be no legal definition of an Englishman (or woman), 
there are only citizens of the United Kingdom and Colonies, who 
may be domiciled in England or elsewhere. Thus no distinction 
appears possible on nationality grounds between the citizen of 
English origin and the citizen originating from other parts of the 
United Kingdom or ‘from -the Colonies—among the latter many 
(probably a majority) are adherents of religions recognising 
polygamy. 

In his judgment Barnard J. did not advert to the question of 
nationality, but (according to the All England Report) he described 
the petitioner as of the Christian faith and domiciled in England, 
thus importing a reference to, though not deciding the case by, a 
religious test which many ‘Englishmen’ might have difficulty in 
satisfying. 

An important difference between Hydé v. Hyde (supra) and 


" Risk v. Risk (supra) is, however, that in Hyde v. Hyde the 


petitioner, who had gone through a Mormon ceremony of, poly- 
gamous marriage, was petitioning for the dissolution of the mar- 
riage on the ground of his wife's adultery, whereas in Risk: v. Risk 
the petitioner was applying merely for a declaration of nullity. 
However, as Barnard J. pointed out, even on a declaration that 
a marriage is void ab initio, questions of maintenance and of 
custody of children may arise, and the English courts are not 
designed for the solution of such questions arising from polygamous 
marriages. 

The two questions which thus arise are whether anyone in the 
position of the petitioner in this case is (a) free to marry another 


1 [1951] P. 50; [1950] 2 All E.R. 973. 2 (1886) L.R. 1 P. & M. 180. 
3 (1950) 66 T.L.R. (Pt. 2) 157, 172, noted M.L.R. (1951) Vol. 14, p. 77. 
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in this country, and (b) indictable for bigamy on any such attempted « 
subsequent marriage. 

In Srini Vasan v. Srini Vasan,* Barnard J. recognised the 
validity of a marriage according to Hindu rights of a Hindu domi- 
ciled in India to the extent of holding his subsequent marriage to 
another woman in England to be a nullity, and in Baindail® v. 
Baindai? the Court of Appeal affirmed a similar decision by 
Barnard J. even though here the Hindu had, between the marriage 
in India and the marriage ceremony in England, acquired an Eng- 
lish domicil. The only difference, therefore, between Baindail and 
Risk is that in Baindail the party to the polygamous marriage was 
domiciled in India at the time of the marriage, whereas in Risk 
she was then domiciled in England. It would therefore appear 
highly probable that any subsequent marriage in England in cir- 
cumstances such as the Risk Case would be void by English law. 

The question of bigamy where a polygamous marriage is followed 
by a monogamous one has never been squarely faced by the Eng- 
lish courts. It is noteworthy that in neither the Srini Vasan (supra) 
nor the Baindail (supra) cases does there appear to have been any 
prosecution for bigamy, and in Baindail v. Baindail, Lord Greene 
M.R. said °: ‘ Nothing that I have said must be taken as having 
the slightest bearing on the law of bigamy. On the question of 
whether a person is “‘ married " within the meaning of the statute 
(which is a criminal statute) when he has entered into a Hindu 
marriage in India I am not going to express any opinion whatever. 
It seems to me a different question in which other considerations 
may well come into play. I hope sincerely that nobody will 
endeavour to spell out of what I have said anything to cover such 
a question °. 

In R. v. Naguib,” N. was indicted for marrying Y. in England 
during the subsistence of his English marriage to X. In reply he 
pleaded that his marriage with X. was invalid because it was con- 
tracted during the subsistence of his (polygamous) marriage under 
Egyptian law with A., whom he had divorced after the marriage 
to X and before the marriage to Y. Avory J. held that there was 
insufficient evidence of the valid Egyptian marriage to A., but 
further adopted the statement by Westlake? that ‘Where the lea 
loci contractus allows polygamy, marriage under. it, even in the 
case of a first wife, is a different thing from monogamous marriage, 
. and will not be regarded in England as a marriage’. In the Court 
of Appeal, Avory J.'s first ground of decision was affirmed and the 
latter point left open to vex the judges of the future. Open it 
remains today. 

O. M. STONE. 
4 [1946] P. 67. 
5 [1946] P. 122. 
e Àt p. 130. 


7 [1917] 1 K.B. 359. 
8 Private International Law (5th ed.), Chap. 4, s. 34, p. 73. 
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STEALING One’s Own PROPERTY 


THE singularly inconsistent application of the doctrine of possession 
in English law has provided many headaches and proved a fertile 
source of dispute among generations of lawyers. In criminal law, 
the Larceny Act, 1916, provides a happy hunting ground for those 
who share the view that consistency in applying the principles 
governing possession is significant by its absence. A recent illustra- 
tion is the decision in Rose v. Matt [1951] 1 All E.R. 861, where 
the Divisional Court held that the owner of goods who has entrusted 
them to another person, in such circumstances that that other 

. person has a special property in the goods, is guilty of larceny if 
he fraudulently takes them away from that person. 

M. had bought some goods from S. but was unable to pay for 
them at once. Wanting to obtain immediate delivery of the goods, 
M. offered his travelling clock as security for the purchase price, 
which S. accepted on condition that unless M. paid for the goods 
in cash within one month S. was free to sell the clock. M. agreed 
to this condition and was allowed to take the goods away. Failing 
to raise enough money M., some time later, returned to S.’s shop 
and surreptitiously removed the clock, as he put it, to prevent S. 
from selling it but with no intention of charging S. with its loss. 

M. was charged with simple larceny of the clock. The Divisional 
Court pointed out that S. had a ‘ special property’ in the clock, 
insomuch as he had the right to hold it as security against the 
purchase price. By taking the clock away within the stipulated 
month—not having paid the purchase money—M. intended to, and 
did in fact, deprive S. of his special property by preventing S. from 
exercising the right he would otherwise have had of selling the clock. 

It is clear that at the time of M.’s removal of the clock, he was 
still its true owner. If we look at the definition of larceny, in 
section 1 (1) of the Larceny Act, which says: 

€A person steals who, without the consent of the owner, 
fraudulently and without a claim of right made in good faith, 
takes and carries away anything capable of being stolen with 
intent, at the time of such taking, permanently to deprive the 
owner thereof . . .' 
it would seem that, on the face of it, an owner is incapable of 
stealing his own goods. However, the interpretation of the word 
* owner ? for the purposes of the Act is elastic, and by section 1 (2) 
(iii), it is provided that: 
‘the expression ‘‘ owner ”’ includes any part-owner, or person 
having possession or control.of, or a special property in, any- 
thing capable of being stolen’. 
The Divisional Court were of the opinion that, on the facts before 
them, S. had a sufficient ‘ special property in’ the clock to fall 
within the statutory interpretation of the word ‘ owner’ and could, 
therefore, successfully maintain a charge of larceny against M., the 
true owner. 
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The importance of this case lies not so much in the actual, 
decision, as in the fact that it focusses attention on the following two 
controversia] questions. 

(1) What is the degree of possession to which the law of larceny 

affords protection ? : 

(2) What is the degree of mens. rea which a true owner nfust 

exhibit when charged with stealing his own goods? 
Let us examine these two problems in the light of the decision in 
Rose v. Matt. 


(1) The degree of possession which the law of larceny protects 


Lord Goddard in Rose v. Matt was concerned to point out that, in 
construing the Larceny Act, 1916, if the words of the statute were 
clear then the decision of the court must be governed by the pro- 
visions of the Act. Only in the event of doubt or uncertainty could 
resort legitimately be made to the old cases on larceny. It is sub- 
mitted that this particular problem can only be solved by reference 
to the common law. 

We have already seen that, in its interpretation of the word 
‘owner’ in the definition of larceny, the legislature has laid down 
what ‘title’? a person dispossessed must show in order to maintain 
successfully a charge of larceny. So far as the common law is con- 
cerned, it has long been recognised that mere ownership of the goods 
stolen is not, in itself, sufficient. If, however, the true owner is 
also the possessor of the article, his claim to protection under the 
law of larceny is far more sure. The question remains, what is the 
requisite degree of possession ? P 

The statute says that a person having a ‘special property is 
deemed to be an owner. So far as is known there are only twọ 
cases in the reports in which this nebulous formula has been used 
to justify a charge of larceny. One of the two cases is that under 
review, Rose v. Matt, in which, as we have seen, a shopkeeper was 
deemed to have a special property in the clock deposited as security 
for the purchase price. Now, it is evident that in depositing the 
clock with the shopkeeper its owner was creating a bailment and, 
moreover, a bailment for value, under which legal possession in the 
chattel became vested in the bailee. Until the owner of the clock 
paid for the goods purchased, the shopkeeper had a right to exclude 
him absolutely from the clock. In short, the bailee for value—the 
shopkeeper—had legal possession of the clock vis-à-vis the whole 
world, including the bailor—the true owner. 

It is generally recognised at common law that to dispossess a 
legal possessor of an article, without a claim of right, is larceny. 
That principle remains good where the legal possessor is a bailee for 
value, and the dispossessor is the bailor, the true owner. This 
conclusion was upheld as long ago-as 1821 in R. v. Wilkinson and 
Marsden, Russ. & Ry. 470, referred to in Rose v. Matt and to which 
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. we shall turn again later. The headnote to Wilkinson accurately 
" represents the majority decision (seven judges to four) which held 
that if a man steal his own goods from his bailee, if the bailee had 
an interest in the possession and could have withheld it from the 
ewner, the taking is a lareeny. 

«The decision in Rose v. Matt is, therefore, entirely in accordance 
with the common law concept of larceny and represents no depar- 
ture from recognised principles. To refer to the shopkeeper as 
having a ‘ special property in ’ the article stolen is unnecessary. The 
shopkeeper had legal possession of the clock and that has always 
‘been a sufficient degree of possession to sustain a charge of larceny. 

The other case to which reference must be made is that of R. v. 
Harding (1929) 21 Cr.App.R. 166 which has. been the subject of 
widespread eritieism.! The accused in that case had broken into a 
house and attacked a maid, forcing her to hand over a mackintosh 
belonging to her employer who was, at the time, in the garden. The 
accused was convicted of robbing the maidservant of the mackintosh, 
and it was held by the Court of Criminal Appeal that to sustain an 
indictment for robbery the person robbed need not be the owner 
of the chattel taken. A ‘special property in’ the chattel was 
sufficient : this the maid had and, therefore, the conviction was 
upheld. 

What meaning was attributed in Harding to the phrase ‘ special 
property? It is submitted that the maid did not have legal posses- 
sion of the mackintosh, she only had physical possession, i.e., 
custody of the chattel. To maintain that the maid had legal 
possession of the mackintosh is to propound a principle directly 
contrary to the centuries-old rule that where a servant is entrusted 
by his master with the care of his master’s goods, the servant only 
has custody of the goods. 

We are thus confronted with two conflicting interpretations of 
the formula * special property. In Harding it was used to describe 
the maid’s custody of her employer’s mackintosh, whereas in 
Rose v. Matt it was applied to the shopkeeper’s legal possession of 
the travelling clock. Which of these interpretations is correct? It 
is no answer to say that Harding is a case of robbery, whereas Rose 
v. Matt is a case of larceny. Surely the degree of possession which 
must be shown in the person dispossessed is the same in both offences, 
robbery merely being a forcible taking either through fear or by 
violence. Can it be that the phrase * special property * was intended 
to cover both legal possession and custody? If so, what is the 
purpose of the alternative formula ‘ possession or control of . . . ?? 

According to the statute a person having * control or possession ” 
is regarded as an owner. The term * control? gives rise to difficulties 
in connection with cases involving the custody of goods by a servant, 


1 See 46 Law Quarterly Review, p. 185, and Current Legal Problems, Vol. 8, at 
pp. 136-188. 
Vor. 14 15 
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but, since the point is not germane to the case under review, it 
cannot be discussed fully here.? 


(2) The degree of mens rea which a true owner must exhibit to 
sustain a charge of stealing his own goods : 


In the ordinary case of larceny the Act defines the requisfte 
mens rea, as * an intent permanently to deprive the owner thereof ’.. 
Some textbook writers have indicated that this requires proof of an 
intent to deprive the true owner. Where the accused is himself the 
true owner, this version of the mens rea obviously requires adjusting. 

Such a contingency arose in Rose v. Matt, where reference was 
made to the earlier authorities in which the fictitious animus furandi 
varied from an intent to charge the bailee in an action of detinue,? 
to an intent to expose the bailee to a penalty payable under a bond,* 
or even to an intent to defraud the Crown.? The Divisional Court, 
however, stated that if the owner’s taking from the bailee was 
fraudulent that would suffice. No indication was given as to the 
limits of such fraudulent intention, but it is suggested that it must ` 
be principally tested with reference to the normal test of an intent 
permanently to deprive the owner, adopting the interpretation of 
the word * owner? applicable to the special facts of each case. 

Thus, where an owner steals his own goods from a bailee for 
value, it must be shown that the owner'sHintention was to deprive 
the bailee of his legal possession and, in so doing, prevent the bailee 
from exercising his rights under the conditions of the bailment. 

Assuming the correctness of the proposition that a master can 
steal his own goods from his servant, what is the animus furandi in 
such a case? Is it enough to prove the master's intention to deter- 
mine prematurely and permanently the servant's custody. of the 
goods? Surely not, otherwise the door is thrown open to any 
servant, with a grouse against his employer, to charge his master 
with larceny should the master decide to discontinue entrusting 
goods to the servant. May it not be that the fraudulent intention 
of the master in such a case will have to be “proved as against a 
third party, e.g., an intent to make a bogus claim for alleged theft 
to an insurance company ? 


2 ' Possession,’ it is suggested, means legal possession, and the words ' control 
of’, if intended to have a separate meaning, signify custody. Such an inter- 
pretation leads to the surprising result that an owner can be convicted of 
stealing his own goods from his servant, who has oustody of his master's 
goods. So far as is known, there is no reported case on the point though East 
in his Pleas of the Crown (at pp. 556 and 654) says that such a ruling would 
be correct because the servant has a ‘special property in’ the goods. It will 
be noted that, as in R. v. Harding (supra), East uses the phrase ' special 
property ' to describe custody, an interpretation in direct contrast with that 

iven in Rose v. Matt. One is prompted to ask: What other Machiavellian 
interpretations remain to be dug out of the Larceny Act? 


3 ] Hale 513. : 
1 R. v. Wilkinson and Marsden (1821) Russ. & Ry. 470. 
5 Ibid. i 
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Finally, let us consider the question of mens rea on facts slightly 
different from those in Rose v. Matt. Supposing that, while the 
clock was in the shopkeeper's hands, some thief—other than the 
true owner of the clock—wrongfully takes it away, with no intention 
of keeping it permanently but intending to use it and then return 
it. In fact, the thief keeps the clock for the whole of the stipulated 
month and then, discovering who is the real owner of the clock, 
returns it to him. Two possibilities require consideration. 

In the first.place, is the thief guilty of larceny against the true 
owner? Assuming it is proved that when he took the clock the 
accused had no intention of permanently keeping it, it is evident 
that in regard to the true owner, there was no animus furandi at 
the time of ‘taking’. It follows that larceny against the true 
owner eannot be sustained. i 

Alternatively, is the thief guilty of larceny against the shop- 
keeper, the bailee for value? It is suggested that the answer depends 
on whether or not the thief has knowledge of the bailment, at the 
time of ‘ taking’. Thus (i) if the thief did not know of the bailment 
and took the clock away intending to return it at the end of the 
month, which he does, how can there be a fraudulent intent to 
prevent the bailee for value from exercising his rights under the 
bailment? In such circumstances, it is submitted, there is no 
larceny against the baile. (ii) If, however, the thief knew of the 
bailment at the time of ‘taking’, his keeping the clock for the 
stipulated month would indicate an original fraudulent intent to 
deprive the bailee of his legal possession, and his rights under the 


_bailment. That, as we have seen in Rose v. Matt, is sufficient for 


larceny. 

Enough has been said to indicate that, however strongly the 
courts may seek to rely solely on the Larceny Act, 1916, to find what 
amounts to stealing, the problems lurking beneath its provisions 
ought not to, and cannot, be solved without resort to the common 
law principles of larceny. 

J. Lr. J. Epwarps. 


STARE DECISIS IN THE DIVISIONAL COURT 


Tue doctrine that the Divisional Court is bound by its own decisions, 
which was laid down by Lord Goddard C.J. in his judgment in 
Police Authority for Huddersfield v. Watson, has not been allowed 
to languish untended; Nicholas v. Penny? is the most recent of 
several cases in the Divisional Court in which the Lord Chief 
Justice has personally affirmed and extended the principle and more 
precisely delimited its application. 


1 [1947] K.B. 842, and see M.L.R. (1948) Vol. 11, p. 95. 
3 [1950] 2 K.B. 466. 
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: In R. v. Porter? Younghusband v. Luftig* and Nicholas v. 
Penny? the Lord Chief Justice has repeated that the Divisional 
Court is bound by its own decisions in exactly the same way and 
subject to the same exceptions as the Court of Appeal is bound, 
under the rule in Young v. Bristol Aeroplane Co., and in R. v." 
Porter ? he added that * if the Divisional Court finds that the Hoike 
of Lords has given a decision which is manifestly inconsistent with 
an earlier decision of a lower court, whether there has been express 
overruling of the earlier case or not, the Divisional Court ought not 
to follow it. . . . This will include the case where only one mem- 
ber of the House of Lords has expressly stated that the earlier 
decision was wrong, but the Divisional Court can see that all the 
Lords mune took part in the debate found that the reasoning was 
wrong’. 


The difficulties arising in de Court of Appeal from the doctrine 
of implied overruling are considerable,? and this exception to the 
rule in Young v. Bristol Aeroplane Co.* undoubtedly detracts from 
the certainty of the law, which stare decisis seeks to promote. The 
last part of Lord Goddard's ruling quoted above, however, would 
seem designed to avoid such rigidity as was shown by the Court of 
Appeal in Consett Industrial and Provident Society, Ltd. v. Consett 
Iron Co., Líd., where that court held itself bound by its own 
previous interpretation of an Inclosure Act of 1773, although in 
the meantime in the House of Lords another Inclosure Act of 1757 
had been interpreted in a different way; one member of the Lords 
consideréd the interpretation of the 1778 Act in the Court of Appeal 


to be wrong, and two thought it distinguishable, but the whole. 


trend of the argument in the Lords was contrary to that used in 
'the Court of Appeal. According to Lord Goddard’s ruling, how- 
ever, only one member of the Lords need have * expressly stated’ 
that the earlier decision was wrong, but * the Divisional Court can 
see that all the Lords who took part in the debate found that the 
reasoning was wrong’; that is, all but one of the Lords must be 
seen to have found something which they did not expressly state. 
This seems to call for no small measure of ingenuity from the 
Divisional Court in interpreting their Lordships’ judgments. 


The Lord Chief Justice is certainly not unaware of the possible 
hardship inherent in the doctrine that à Court of Appeal is bound 
by its own previous decisions. Thus in Moore v. Hewitt? the 
Divisional Court considered itself bound by the decision in John- 
son v. Pritchard, of which reports had appeared only in the Justice 
of the Peace Newspaper and the Law Times Newspaper, and the 


3 [1949] 2 K.B. 128, 132, 138. 

4 [1949] 9 K.B. 354, 361. 

5 [1944] K.B. 718. 

6 See Cambridge Law Journal (1947), p. 849 and (1950), p. 482. 
7 [1999] 9 Ch. 135. 

8 [1947] K.B. 831, 841. 
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Lord Chief Justice remarked? : ‘I hope that Johnson v. Pritchard 
may some day be considered in a higher court, but sitting in this 
court I think we are bound by it, although we have not had the 
advantage of seeing any report which shows the reasoning of the 
court’. The fact that the Divisional Court is the final court of 
appeal for cases tried before justices has been stressed elsewhere 
by the Lord Chief Justice as a reason for holding it bound by its 
own decisions, and it is a little curious that he should here express 
a hope for review in a higher court. 

In the Court of Criminal Appeal, however, the Lord Chief 
Justice has recently stressed the different considerations attaching 
to the doctrine of stare decisis in civil and in criminal matters, and‘ 
in R. v. Taylor? he laid down : * This court has to deal with ques- 
tions involving the liberty of the subject, and if it finds, on recon- 
sideration, that, in the opinion of a full court assembled for that 
purpose, the law has been either misapplied or misunderstood in a 
decision which has been previously given, and that, on the strength 
of that decision, an accused person has been sentenced and im- 
.prisoned, it is the bounden duty of the court to reconsider the earlier 
decision with a view to seeing whether that person has been pro- 
perly convicted. The exceptions which apply in civil cases ought 
not to be the only ones applied in such a case as the present’. 
The Divisional Court also deals with precisely similar questions 
involving the liberty of the subject, but there the exceptions which 
apply in civil cases have been laid down as the only ones admissible ; 
moreover, it would seem that the Lord Chief Justice has himself 
expressly closed any possible escape from the binding force of pre- 
vious decisions in that court by the expedient of summoning a full 
court to overrule an undesirable decision. Thus whereas in Edwards 
v. Jones," speaking of a previous Divisional Court decision in 
‘Rodgers v. Richards " the All England Reports quote him as say- 
ing: *I should have no hesitation, if necessary, in differing from 
the decision in that case, not merely '* because we are sitting now 
as a court of three and that was a court of two, but also !? because 
the case was not argued for the defendants, who did not appear 
and when a case has been argued only on one side, it has not the 
authority of a case which has been fully argued’, in the Law 
Reports, the words merely and also are omitted. More definitely in 
Younghusband v. Luftig™ he said: * A Divisional Court of five 
judges has no greater powers than one of three or even two. This 
court is bound by its own decisions as is the Court of Appeal, 
whatever the number of judges that may constitute it ', neverthe- 
less * when re-argument is directed it is often desirable that it should 


° [1949] 2 K.B. 368, 371, and see M.L.R. (1950), Vol. 18, No. 4, p. 417. 
19 [1947] 1 K.B. 659, 664 and [1947] 1 All E.R. 830, 833. 

11 [1899] 1 Q.B. 555. 

12 My italics. ` 

13 Ubi supra, note 4. 
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take place before a full court’. The learned Lord Chief Justice 
did not enlarge upon the reasons why re-argument should be 
desirable before a full court which has no greater powers than any 
of its divisions. - 

From this judgment, however, it would seem that the Divisionaf 
Court may not consider itself bound by:a decision in a case which 
has not been argued on both sides, and this appears to be borne 
out by the All England Reports (followed in Current Law) of the 
judgment in Nicholas v. Penny ^ in which the Lord Chief Justice. 
is quoted as saying: * We can, however, always differ from a case 
on the ground that it has not been argued on both sides". Again 
there is a discrepancy in the reports and the Law Reports give 
the judgment as reading: * That? (previous) ‘ case is not a very 
satisfactory one because the prosecution was not represented on 
appeal, and a case which has not been argued on both sides has : 
nothing like the weight of authority of one which has been fully 
argued. But without necessarily saying that we can always differ +° 
from a previous decision of the Divisional Court merely because it 
has not been argued on both sides, the court is not obliged to follow 
that decision . . .’ (because the previous decision had been made 
per incuriam, material cases not having béen brought to the court's 
attention). 

The ruling that a decision in a case argued only on one side has 
nothing like the weight of authority of one that has been fully argued 
seems to indicate a wide gulf between the authority of such a case 
and one fully argued, but the practical effect is said to be that the 
court will not ‘necessarily’ be able to differ from the finding in 
the previous case, at least not always and not merely because the 
previous case was argued only on one side, The precise limit of 
these various provisions is obscure, and the resulting measure of 
uncertainty quite considerable. 

In Carr v. Mercantile Produce Cò., Ltd., the Lord Chief 
Justice, speaking in the Divisional Court, further laid down that: 
* Where it is à case of the true construction of a section and of what 
in relation to a particular section it is necessary to prove to show ‘a 
breach of the factory owner's obligations, a judgment of the Court 
of Appeal is just as binding on this court, though we may be con- 
sidering a criminal prosecution, as though we were trying a civil 
action. To hold otherwise would be to make a serious inroad on the 
tule of stare decisis on which so much of English jurisprudence 
depends’. This seems contrary to the decision in R. v. Taylor? 
in the Court of Criminal Appeal. Can it be that the liberty of 


14 [1950] 2 All E.R. 89, 91. 
15 Ubi supra, note 2. 

16 My italics. 

17 [1949] 2 K.B. 601. 

18 Ubi supra, note 9. 
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those tried on indictment is more tenderly regarded by the law than 
that of those tried summarily ? 

In Zeidman v. Owen,!? moreover, where the Divisional Court was 
confronted with its own previous construction of section 8 of the 
Betting and Lotteries Act, 1984, and a subsequent inconsistent 
dictum in the Court of Appeal, Lord Goddard concluded: * The 
Court of Appeal in that case’ was considering section 26 of the Act 
and not section 8, so Lord Greene’s observations were obiter, and 
it is not suggested that they are binding on this court, though, 
naturally, we should pay great attention to what the learned Master 
of the Rolls said and, if we thought that the dicta, though obiter, 
expressed the true construction of the Act, we should feel we ought 
to follow them’. From this it seems that the Divisional Court will 
not necessarily be bound by its own decisions if these are contrary 
to subsequent dicta in the Court of Appeal. While deploring the 
overspill of binding precedent from the civil to the criminal courts, 
such a decision should perhaps on balance be: weleomed; amid the 
increasing restriction of previous decisions, the persuasive dicta of 
a higher court may cast a ray of hope for reconsideration of the stale 
or unsatisfactory ruling. 

On the other hand, in R. v. Northumberland Compensation 
Appeal Tribunal?? there appears to be a further tightening of 
the principle in Carr v. Mercantile Produce Co., Ltd., since the 
Divisional Court held in that case that, but for the fact that a deci- 
sion of the House of Lords and one of the Judicial Committee of the 
Privy Council had not been cited to the Court of Appeal in the case 
of Racecourse Betting Control Board v. Secretary of State for Air ?? 
the Divisional Court would have been bound by the Court of 
Appeals decision in that case that the grant of certiorari would 
not lie except on defect of jurisdiction in the inferior court, and 
Lord Goddard said ? : * Decisions of the House of Lords are bind- 
ing on this court, as are decisions of the Court of Appeal, and if 
we find that a decision of the Court of Appeal is inconsistent with 
a decision of the House of Lords, applying the principles which 
run through the decision in Young v. Bristol Aeroplane Co., Ltd.,?* 
we are bound to follow the decision of the House of Lords?. So the 
ruling that the Divisional Court is bound by a previous decision in 
the Court of Appeal ‘ where it is a case of the true construction of a 
section and of what in relation to a particular section it is necessary 
to prove or show a breach of the factory owner's obligations? has 
in a few months become a ruling that the Divisional Court is bound 
by a previous decision of the Court of Appeal simpliciter. Thus 


19 [1950] 1 K.B. 598; 1 All E.R. 290, 291. 
20 [1951] 1 All E.R. 268, 274. 

21 Ubi supra, note 17. 

22 [1944] Ch. 114. 

23 At p. 277. 

24 Ub: supra, note b. 
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rapidly is the rigour and extent of stare decisis increasing. True, 
the question at issue in R. v. Northumberland Compensation 
Appeal Tribunal * is a procedural one, having no direct relation to 
penal consequences, but no such distinction was adverted to in thg 
judgment and the rule that * decisions of the House of Lords gre 
binding on this court, as are decisions of the Court of Appeal? was 
stated in the most general terms. 

The principle that superior courts of jurisdiction are bound by 
their own previous decisions is of comparatively recent origin. In 
the House of Lords it was finally laid down only in 1898 ?*; it was 
first applied in the Court of Appeal in Young v. Bristol Aeroplane 
Co.?' in 1944, and in the Divisional Court in 1947.?* It is curious 
that such a doctrine based on the paramount importance of cer- 
tainty in law as opposed to growth or change, should have been 
enunciated at a time of widespread economic and social change, 
when Parliamentary time is more fully occupied than at any pre- 
vious period and the possibilities of Parliamentary revision of 
judicial decisions correspondingly lessened: Is such a doctrine, 
imposed at such a time, indeed conducive to the most efficient 
administration of justice? Moreover, when the legislature of what 
has fairly suddenly become a partially controlled economy is con- 
stantly adding to the number of. statutory offences triable sum- 
marily, is it desirable that the final court of appeal for such offences 
should bind itself for alli time not only by the findings of its pre- 
decessors, but also by those of a superior court, such as the Court of 
Appeal, which is expressly excluded by Statute from jurisdiction in 
any criminal cause or matter? Such questions as these must some- 
times trouble the mind of the practising lawyer, driven by an 
increasingly restrictive doctrine into the more rarified forms of 
distinguishing in an attempt to circumvent the undesirable effects 
of the new rule. 

O. M. STONE. 


[Since the above note went to press the report of R. v. Fulham, 
Hammersmith and Kensington Rent Tribunal, Ex p. Zerek, has 
been received ([1951] 1 All E.R. 482). The above conclusions are 
not, however, affected by this decision in which the Divisional Court 
merely took a restrictive view of. its previous decision in R. v. 
Hackney, Islington and Stoke Newington Rent Tribunal, Ex p. 
Keats ([1950] 2 All E.R. 188). There is, of course, ample authority 
for a later court to hold that while an earlier decision is binding 
upon it, the ratio decidendi of that. decision was too widely 
expressed.] 


25 Ubi-supra, note 20. 
26 London Street Tramways v. London County Council [1898] A.C, 375. 
27 Ubi supra, note 5. 
28 Ubi supra, note 1. 
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Tur STANDARD OF PROOF or ADULTERY AND CRUELTY IN DIVORCE 
PROCEEDINGS 


In a recent note in 18 M.L.R. 506, Mr. D. C. Potter maintains that 
* As a result of recent decisions in the Court of Appeal the rule laid 
dówn in Ginesi v. Ginesi [1948] P. 179, that the standard of proof 
in adultery is the same as in criminal cases, has been rejected, and 
ean no longer be regarded as reliable’. It is submitted, however, 
that the matter is not so simple; that the authorities in the Court of 
Appeal on this matter are in some confusion ; and that they require 
somewhat closer examination. 

In the first place it must be noted that Ginesi v. Ginesi has not 
yet been overruled. True, in Gower v. Gower (1950) 66 T.L.R. 
(Pt. 1) 717, Denning L.J. said that the Court of Appeal might be 
entitled to reconsider Ginesi v. Ginesi if and when the occasion 
arose, but this does not amount to overruling, and no such occasion 
has yet arisen. 

The next case bearing on the controversy is Davis v. Davis 
[1950] P. 125, where the issue involved was not adultery but 
cruelty. Denning L.J. in this case seized upon the observations 
of the court in Ginesi v. Ginesi that that decision applied only to 
adultery cases. He went on to argue that the standard of proof 
differs in criminal and civil proceedings; that divorce was a civil 
proceeding: Mordaunt v. Moncreiffe (1874) L.R. 2 Sc. & Div. 874, 
and that therefore the civil rules as to standard of proof should 
apply in divorce cases. In Denning L.J.'s opinion the Matrimonial 
Causes Act, 1987, s. 4, now re-enacted in the Matrimonial Causes 
Act, 1950, s. 4, did not impose any extraordinary burden in 
requiring the court to be *satisfied? of adultery, etc., before pro- 
nouncing a decree.  Bucknil L.J., on the other hand, was of 
opinion that a decree should not be granted * if there is any reason- 
able doubt at the end of the case? (at p. 127). He in this case 
formulated the standard as follows: ‘The word “ strict” is quite 
sufficiently apt to indicate the measure of standard of proof in the 
case of cruelty . . . it js unnecessary to bring the question of criminal 
charges into consideration’. On the facts of Davis v. Davis both 
the learned Lords Justices reached the same conclusion. 

“In Gower v. Gower [1950] 1 All E.R. 804; 66 T.L.R. (Pt. 1) 717, 
the problem of the standard of proof in adultery was again raised, 
Bucknill L.J., though apparently not satisfied with the argument 
from the quasi-criminal nature of adultery, nevertheless appears to 
apply the crimina] standard in this case: * In a civil action a matter 
may be proved on a balance of probabilities . . . while on the other 
hand in a criminal case the matter must be proved beyond reason- 
able doubt. . .. The evidence must be such as to be inconsistent 
with any reasonable hypothesis other than the guilt of the accused. 
If the accused gives any reasonable explanation which is consistent 
with his innocence, the matter is not proved beyond a reasonable 
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doubt. I apply that test here . . . (at p. 805 of the All E.R.). o 


Denning L.J., on the other hand, said: ‘I do not think that this 
court is irrevocably committed to the view that the proof of a charge 
of adultery must be as high as in a criminal charge’ (at p. 718 of the 
T.L.R.) On the face of it Ginesi v. Ginesi is flatly against this 
proposition. Denning L.J. presents five arguments against the 

- authority of that case, as a result of which he claims that the case 
is open to reconsideration by the Court of Appeal under the rules 
in Young v. Bristol Aeroplane Co., Lid. [1944] K.B. 718. 

(1) That the matter was not fully argued. But obviously the 
attention of the court was focused on the point. 

(2) That Mordaunt v. Moncreiffe was not cited to the court. 
This decision of the House of Lords ‘ strikes at the root’ of the 
decision of the Court of Appeal. But can it be said that Mordaunt 
v. Moncreiffe is inconsistent with Ginesi v. Ginesi within the meaning 


of Young's Case? "True, the former case decided that divorce was 


a civil proceeding, but it decided nothing as to the standard of proof, 
which is the subject of the decision in Ginesi v. Ginesi. 

(8) That there was no mention in Ginesi v. Ginesi of the 
Matrimonial Causes Act, 1937, which simply requires the court to 
be * satisfied that the case for the petition has been proved. But 
the words of the statute are quite ambiguous and lay down no clear 
rule as to standard of proof. 

(4) That the High Court of Australia has not followed Ginesi v. 
Ginesi. This is à mere persuasive argument and has nothing to do 
with the possibility of the Court of Appeal reconsidering its own 
previous decision. 

(5) That in Davis v. Davis the criminal standard was held not 
to apply and that *so far as the statute is concerned no valid 
distinetion can be drawn between the standard of proof in cruelty 
and adultery’. This is the most remarkable argument of all. In 
the first place it must be reiterated that Bucknill L.J. in Davis v. 
Davis did require proof beyond a reasonable doubt, which, it will 
be submitted, is.the same as the standard in criminal cases. More 
seriously—this argument, in so far as it tries to prove that the question 
is open to reconsideration by the Court of Appeal under the rule in 
Young's Case, is inconsistent with Denning L.J.'s ratio in Davis v. 
Davis. In that case, he maintains that Ginesi v. Ginesi cannot 
apply to cruelty cases because it is restricted to adultery cases. In 
Gower v. Gower on the other hand he maintains that the decision 
in Davis v. Davis applies to adultery because there is no difference 
in principle between adultery and cruelty cases. In maintaining 
this, Denning L.J. must surely admit that he was wrong in Davis v. 
Davis: if there is no such difference he was bound in Davis v. 
Davis by Ginesi v. Ginesi and ought not to have decided for the 
reasons he gave. If he is then driven back onto the distinction 
between adultery and cruelty, he was wrong in Gower v. Gower. 
With respect, the learned Lord Justice cannot have it both ways. 
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The most recent case on this matter is Bater v. Bater (1950) 
66 T.L.R. (Pt. 2) 589. In this—a cruelty case—both Bucknill 
and Somervel L.JJ. require proof beyond a reasonable doubt, 
Bucknill L.J. making the point that the court cannot be * satisfied ’ 
Within the Matrimonial Causes Act *if at the end of the case the 
court has reasonable doubt in its mind whether the case has been 
proved?. One is somewhat surprised that Denning L.J. in this case 
agrees with his brethren, in view of the fact that the standard 
applied by Bucknill and Somervell L.JJ. .was manifestly a 
different one from that which he himself had applied in Davis v. 
Davis. He argues in this case that the dispute is merely a verbal 
one. He then proceeds to draw a distinction between the civil and 
the criminal standard, and says that within each standard there 
are different degrees depending on the subject matter and the 
conclusion to which the court is required to come. A reasonable 
doubt is ‘ merely that degree of doubt which would prevent a reason- 
able and just man from coming to the conclusion. So the phrase 
“ reasonable doubt?" takes the matter no further’ (at p. 592). It 
does not tell us whether the degree of persuasion required is 51 
per cent. or 99 per cent. This, with respect, is beside the point. 
Even if the test did tell us this, it would be of no use as no one 
can accurately measure degrees of human persuasion. The phrase 
‘proof beyond a reasonable doubt! makes no pretence to such 
mathematical precision. Denning L.J. finally argues that the 
criterion of reasonable doubt applies to criminal, civil, and divorce 
cases alike. ‘The only difference is that . . . a doubt may be 
regarded as reasonable in the criminal courts which would not be 
so in the civil courts? (at p. 592). Thus Denning L.J. distinguishes 
between ‘ proof beyond a reasonable doubt? and the standard 
required in criminal eases. Such a distinction would appear to be 
a novel one in our law. It sounds particularly strange in the mouth 
of a judge who in Miller v. Ministry of Pensions (1947) 68 T.L.R. 
474, regarded the * degree of cogency . . . required in a criminal 
case? as * well settled’ and said that it ‘need not reach certainty 
but must carry a high degree of probability. Proof beyond a 
reasonable doubt does not mean proof beyond a shadow of a doubt’ 
and who contrasted this degree with the ‘degree of cogency . .. 
required in civil cases? which he also regarded as * well settled 
and which he defined as follows: ‘It must carry a reasonable 
degree of probability but not so high as is required in criminal 
cases ? (at p. 474). Denning J. (as he then was) here clearly treats 
the ‘degree of cogency required in a criminal case’ and * proof 
beyond a reasonable doubt? as synonymous, and it is submitted 
that this is the established legal usage. To argue that whenever a 
fact-finder finds for a party he does so because he is left in a 
reasonable doubt as to the other party's case is in a sense true, 
but such an argument disregards the established legal meaning of 
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the term * proof beyond. a reasonable doubt’. It is merely to con- e 
fuse the distinctions so well and clearly drawn in Miller’s Case. It 
is submitted that the decision in Ginesi v. Ginesi cannot be re- 
opened by such means. 

Mr. Potter in the note mentioned above argues that proof beyond 
a reasonable doubt is not necessarily the same as the criminal 
standard. He argues: 

(1) That the words ‘reasonable doubt’ are flexible and do not 
impose any absolute standard: thus on a serious charge doubt is less 
easily dispelled than on a trivial one. This may well be true, but 
it would apply equally to a distinction between the standards 
required in serious and less serious criminal charges. Even if the 
standard in larceny is lower than the standard in murder, it is still 
the criminal standard, and it is still proof beyond a reasonable 
doubt. 

(2) That certain rules of evidence—e.g., relating to the admis- 
sibility of confessions and to the requirement of corroboration— 
differ in divorce and criminal proceedings. This consideration, 
however, has nothing to do with standard of proof. Further, Mr. 
Potter’s second example here might be regarded as unfortunate in 
view of the decision in Fairman v. Fairman [1949] P. 341. 

It remains to consider whether the decision of the House of Lords 
in Preston-Jones v. Preston-Jones [1951] 1 T.L.R. 8 has definitely 
established the criminal standard for proof of adultery in divorce 
proceedings. "The question before the House was whether it was 
sufficient proof of adultery if the petitioner showed that his last 
opportunity of access to the respondent was 860 days before birth of 
a child to the respondent and also called some medical evidence to 
show that that interval was too long for him to be the father of the 
child. (The case deals at length and, it is submitted, somewhat 
inconclusively with a question of judicial notice which is beside the 
point of this note.) At first sight it looks as if this is the effect of 
the decision, for their Lordships are unanimous in requiring proof 
beyond a reasonable doubt. Lord MacDermott indeed, at p. 28, 
rejects the analogy of the criminal law, but nevertheless contem- 
plates a standard as strict as the criminal standard although based 
on different grounds. 

As to the precise effect of the decision, however, the following 
Observations may be made: 

(1) It was not disputed by the petitioner that he must give proof 
beyond a reasonable doubt. The respondent contended that the 
petitioner must give proof establishing a scientific certainty. All 
that was actually laid down in the case was that the standard is not 
higher than proof beyond a reasonable doubt. Strictly, therefore, 
the decision does not conclude the argument whether the standard 
may not be lower. 
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(2) On the facts of the case a finding of adultery would have 
involved a finding that the child of the respondent was illegitimate. 
Therefore, in addition to satisfying the normal burden the petitioner 
had to discharge the presumption of legitimacy, which is one of 
peculiar strength. (See the well-known judgment of Lord Lynd- 
hurst in Morris v. Davies (1887) 5 Cl. & F. 168.) It is clear, that 
this consideration seriously influenced their Lordships’ judgments in 
this case. Thus Lord Simonds said: ‘ The result of a finding of 
adultery in a case such as this is in effect to bastardise the child. 
That is a matter in which from time out of mind strict proof has 
been required’ (at p. 11). Similarly Lord Oaksey said: * The 
decision involves not only the wife's chastity but in effect the legiti- 
macy of the child’ (at p. 18). Lord Oaksey agreed in principle with 
the majority and dissented only because he thought that the 
evidence was not sufficient to establish the petitioner's case beyond 
reasonable doubt: *' To hold that such evidence discharges the onus 
which rests on the prosecution in criminal cases or on any party who 
seeks to prove illegitimacy is . . . to depart altogether from the 
practice of such cases’ (at p. 19). Similarly Lord MacDermott 
stresses the fact that the issue in this case involved the legitimacy 
of the child (at p. 22). It may well be, therefore, that where proof 
of adultery involves bastardising the respondent’s child the pre- 
sumption of legitimacy has the effect of imposing an unusually 
heavy burden on the petitioner. 

Assuming that Preston-Jones v. Preston-Jones stil leaves it 
open to the House of Lords to apply a less strict standard to divorce 
proceedings, the crucial question is whether it would be desirable 
for the House to do so. As to this the following considerations would 
appear to be relevant: 

(1) The word ‘satisfied °’ in the Matrimonial Causes Act, 1950, 
s. 4, gives no definite guidance in this matter. Taken alone this 
word does not make it clear whether the court must be satisfied 
beyond a reasonable doubt or on a balance of probabilities. Lord 
MacDermott in Preston-Jones v. Preston-Jones at p. 23 and 
Bueknill L.J. in Bater v. Bater express the view that the Act 
requires proof beyond a reasonable doubt; Denning L.J. in Davis 
v. Davis that it requires only the norma] civil standard. The 
latter would appear, with respect, to be the better view. The Act 
requires the court to be * satisfied? not only of the fact that there 
has been adultery, cruelty, ete. (section 4 (2) (a)) but also of the 
fact that there has been no connivance, condonation or collusion 
(section 4 (2) (b) and (c)). It can hardly be maintained that the 
petitioner must disprove connivance, condonation and collusion 
beyond a reasonable doubt. Yet the word ‘satisfied’ in sub- 
section (2) governs paras. (b) and (c) of the subsection as well as 
para. (a) and there is nothing to indicate that the word does not bear 
the same meaning in relation to each of these paragraphs. On the 
whole, therefore, the wording of the Act seems to support the view 
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that the appropriate standard of proof in divorce proceedings is ° 
the * civil? standard. 

(2) It is anomalous that different standards should prevail i 
proof of adultery and cruelty, yet if we accept Denning L.J.’s 
ratio in Davis v. Davis that is the position of the Court of Appeal 
authorities. Tucker L.J. in Ginesi v. Ginesi limited his proposition 
to cases of adultery because of the quasi-criminal nature of 
adultery in the Ecclesiastical courts. Does this furnish a valid 
test. for distinguishing cruelty from adultery? It is submitted 
that it does not. In the first place cruelty as well as adultery 
may frequently be of a quasi-criminal, if not of an actually 
criminal nature. Secondly, it is submitted that by now the views of 
the Ecclesiastical courts—whose jurisdiction in this matter was 
abolished nearly 100 years ago—might conveniently be disregarded. 

(8) The remaining consideration is—what standard of proof 
should be required as a matter of policy? The rule as to standard 
of proof in criminal cases is based on the desire to protect the accused 
and to give him every possible benefit (see 65 L.Q.R. 220). In 
divorce proceedings the same considerations do not apply. If an 
exceptionally high standard of proof is to prevail it must be based 
on independent considerations. Thus it has been suggested that a 
higher standard is required on account of the Divorce Court's 
‘peculiar duty of protecting the sanctity of marriage? (see 65 
L.Q.R. 220). But it is diffieult to see why this duty is more 
* peeuliar? than the duty of the courts in protecting life, reputation 
and property in actions in tort. On this point it is respectfully 
submitted that Denning L.J.’s argument in Davis v. Davis (at 
p. 129)—that a strict standard may unjustly deprive an injured 
party of a remedy in divorce proceedings—is sound from the point 
of view of policy. . 

In conclusion, it is submitted that to justify an UN 
standard of proof exceedingly strong policy reasons are required and 
that these have not been made out for divorce proceedings, at any 
rate, so far as those which do not involve legitimacy are concerned. 
While on the present Court of Appeal authorities such an exceptional : 
standard does appear to be established, it is submitted that the 
decision in Preston-Jones v. Preston-Jones has not concluded the 
question, and that if it were to come up in a neat form in the House 
of Lords the opinion of Denning L.J. in Davis v. Davis ought to be 
followed. 

G. H. TREMEL. 


E REVIEWS 


Tu INHERITANCE OF THE Common Law. By RICHARD O'SULLIVAN, 
K.C. Tue Hamiyn LECTURES: Second Series. [London : 
Stevens & Sons, Ltd. 1950. viii and 118 pp. 8s. net.] 


Tue Haxrvx Trust is unique in the law. Other branches of knowledge have 
had trusts for their furtherance. Most people have heard of the Giffard, 
Rede and Romanes lectures for other subjects but there were no com- 
parable lectures for the law until Miss Hamlyn left her estate for the purpose. 

In this series of lectures: Mr. Richard O'Sullivan, K.C., has traced the 
origin of some of the most fundamental conceptions of the law. He has 
shown how much we owe to the Christian religion. We owe the concept of 

“the ‘reasonable man’ to the Christian sense of equality of human nature: 
the indissolubility of marriage to the Church regarding it at one time a 
sacrament: our political freedom to the Christian view of the relations 
between Church and State: and our freedom of conscience to the law of 
nature as transformed in the light of the Christian revelation. The reason 
is because the Christian religion has been the religion of the judges and of 
the people of England, both before and after the Reformation. It is not 
because the English common lawyers had any love for the canon and civil 
law. They would never have anything to do with the positive doctrines of 
the canonists and theologians. Mr. O'Sullivan gives interesting examples of 
their refusal to accept the Papal decretals—Nolumus leges Anglie mutare. 
He does not stop at the Reformation. He traces the concepts down to the 
present day and warns us of the.dangers of our timés. But he is not a 
pessimist. ‘The ordinary man of the law who is the despair of the gentleman 
in Whitehall may yet be the hope of the world.’ 

Mr. O'Sullivan's hero is Sir Thomas More whom he describes on three 
occasions as ‘the most illustrious of the common lawyers’. This is the only 
point at which some may disagree with him. Whatever claims to fame that 
More may have, they do not rest on his contributions to the common law: 
for he made none of any permanent value. His only judicial office was his 
two and a half years as Lord Chancellor when, in the exercise of his equitable 
Jurisdiction, he issued injunctions restraining proceedings at common law. 
But he did not himself exercise any common law jurisdiction: and he wrote 
no legal work. There are many names in the common law far more illustrious 
than that of More. For instance the character of Sir Matthew Hale was as 
exemplary as that of More, and he contributed far more to the common law. 

"That, however, is a small point. The lectures of Mr. O'Sullivan are a 
notable contribution to our legal history. 'They are illumined by his wide 

- reading and learning and are full of the good common sense which marks the 

good common lawyer that he is. It is a book well worth reading and keeping. 


A. T. DENNING. 


CowsrITUTIONAL Law. By E. C. S. WADE, M.A., LL.D., and 
G. GODFREY PHILLIPS, C.B.E., M.A., LL.M. Fourth Edition 
by E. C. S. Wapx. {London : Longman’s, Green & Co. 1950. 
xxix and 535 pp. 35s.] 


CONSTITUTIONAL Law. By E. W. Ripcrs. Eighth Edition by 
G. A. Forrest, M.a. [London: Stevens & Sons, Ltd. 1950. 
. xxviii and 550 pp. 42s.] 
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Tur previous edition of Wade and Phillips appeared in 1946, and the 
previous edition of Ridges (sub nom. Keith) as long ago as 1989. The duties 
of their editors have therefore been heavy. Although the fundamental con- 
tinuity of constitutional development has been preserved, new trends that are 
certain to have lasting significance have emerged, particularly in adminis- 
trative and local government law and in Commonwealth affairs. Moreovef, 
statutes like the Representation of the People Acts, the Crown Proceedings 
Act, 1947, and the British Nationality Act, 1948, have so altered the old law 
that substantial portions of the texts have had to be rewritten. 

Wade and Phillips is essentially a students’ textbook; and a remarkably 
good textbook it is. Hitherto it has been distinguished by balance, concise- 
ness and accuracy rather than by readability, but the present edition is 
more interesting than any of its predecessors. It includes a good new 
chapter on Cabinet organisation, and the first few pages of the section on 
administrative law have been greatly improved. These and other changes 
have made the book more than a textbook of the law of the constitution; it 
is a succinct account of constitutional practice as well as of constitutional 
law, of public administration as well as of administrative law. 

Errors and omissions are very few. Returning officers at elections are no 
longer under any civil liability (p. 79) nor are they disqualified from voting 
(p. 80): see Representation of the People Act, 1949, ss. 50, 17 (6. (The. 
same errors occur in Ridges, pp. 49, 48.) The effect of the Triennial Act, 
1694, is misstated (p. 87). In the present Parliament the Deputy-Chairman of 
-Ways and Means is a member of the Opposition (p. 91). Not all special 
juries were abolished by the Juries Act, 1949 (p. 228). The Crown cannot 
be sued in England in respect of breaches of contract by colonial govern- 
ments (p. 404). The membership of the Canadian Senate was increased upon 
the incorporation of Newfoundland in 1949 (p. 418). Occasionally the 
treatment of individual topics is too compressed to be adequate. Thus, the 
conventions governing the exercise of the prerogative of dissolution are at 
once more complicated and less vague than the text would suggest: see, ¢.9., 
Eugene Forsey, Royal Power of Dissolution of Parliament in the British 
Commonwealth. The closure in the House of Commons is not clearly 
explained (p. 104), and few students will understand the Bradlaugh Cases 
from the account given at pp. 119-20. It would have been useful to have a 
more detailed statement of the procedures by which Parliament supervises 
the affairs of nationalised industries. Something might well have been said 
of the colonial application clause in modern British treaties: see 1949 
B.Y.LL. 86. These criticisms and suggestions are all concerned with small 
points. Probably no one but the learned editor could have written so com- 
prehensive and accurate a book in so few pages. 

Ridges is a book of a different character. Inelegantly written, particularly 
in the important introductory chapters, it has nevertheless been an invaluable 
work of reference. It is well documented, and contains a wealth of informa- 
tion on many recondite topics. The last three editions, by Professor Berrie- 
dale Keith, bore the impression not merely of the editor’s remarkable scholar- 
ship but also of his less noteworthy views on current political developments. 
His successor must have faced an extremely difficult task. He has improved 
the lay-out and balance of the book, notably by omitting the chapters on the 
history of legal institutions and most references to internal affairs in Com- 
monwealth countries, and by rearranging and shortening the account of local 
government. He has also added new chapters on administrative law, delegated 
legislation, judicial control of public authorities and Crown proceedings; these 
chapters are sound, if rather brief. In the result, Ridges has become less 
overweighted with historical learning. and Commonwealth affairs, and is 
accordingly less likely to daunt the uninitiated. 

Unfortunately, however, the present edition suffers from a serious defect. 
'Yhe work of re-editing began as early as 1947, and apparently it. was not 
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e found possible to rewrite some out-of-date passages before the book finally 
went to press. It is disconcerting to find, in a book published late in 1950, 
that ‘the present Session’ refers to the year 1947 (p. 101). Presumably the 
date of editing the text explains the failure to give a realistic picture of the 
work of the post-war Estimates Committee (p. 118) or to mention that a 
poljtical test is applied to civil servants. The composition of the Economic 
Advisory Council (which ceased to function in 1939) is described, but not 
the present organisation for central economic planning. The terms of 
reference ascribed to the Select Committee on Statutory Instruments (p. 283) 
exclude two that had been added by the end of 1948. All relevant statutes 
appear to have been mentioned (though at p. 479 the British Settlements Act, 
1887, is summarised without mention of the amendment made by the Act of 
1945), but important cases reported in the last three years are often omitted— 
e.g., the court-martial cases, Robertson v. Minister of Pensions, Tamlin v. 
Hannaford, Franklin v. Minister of Town and Country Planning. Yn some 
places the new law has been noted without the necessary amendments to the 
outdated text: e.g. at pp. 106-7, the law is stated as it stood before the 
enactment of the Parliament Act, 1949, in spite of the fact that the enactment 
and purport of the 1949 Act are recorded immediately after; at p. 188 it is 
correctly stated that the Lord Chancellor now advises on the appointment of 
recorders (Justices of the Peace Act, 1949), but the old law is given at 
pp. 325 and 336. These are not isolated instances, and the effect must inevit- 
ably be to confuse the student and disappoint those who regard Ridges as 
the best modern work of reference on constitutional law. No doubt the 
difficulties encountered with the present edition are unlikely to recur, but 
they detract from its otherwise considerable merits. 

S. A. ve Sura. 


ARCHBOLD’s CRIMINAL PLEADING, EVIDENCE AND Practice. Thirty- 
second Edition by T. R. FrrzwarnreR BUTLER and Marston 
Garsta. [London : Sweet & Maxwell, Ltd.; Stevens & Sons, 
Ltd. 1949. cxxviii and 1650 pp. (with index). With Third 
Cumulative Supplement dated September 1, 1950, £4 4s.] 


HARRIS AND WinLsHERE'S CRIMINAL Law. Eighteenth Edition by 
A. M. WinsueRE. [London: Sweet & Maxwell, Ltd. 1950. 
xlix and 692 pp. (with index). £1 10s.] 


Tue new edition of Archbold has been prepared within the limits of the 
practitioner's tradition of editing, which is to note the latest cases and 
statutes at what appear to be the most appropriate places in the traditional 
text. If one is left dissatisfied with the result, it is largely because this 
method of editing performed thirty-one times since 1822 produces a volume 
that is out of touch with modern thinking about criminal law. 

The most striking deficiency is in an exposition of general principles. All 
the great institutional writers have dealt with these general principles, but 
the treatment of them in Archbold is meagre and misleading. For instance, 
there is no general discussion of the defence of necessity or of superior orders. 
At p. 12, mens rea is required for every crime; the qualification does not 
come till p. 22, and then there is no adequate discussion. On p. 5 it is said 
that in treason mere intention is indictable, and also that an attempt occurs 
wherever a criminal intention is manifested by overt act; the qualifications 
upon these propositions appear much later in the book. In support of the 
generalisation that ‘an indictment will not lie for a mere private injury’ 
(p. 9), examples are given that are misleading because they take no account 
of statutory crimes; it should be made clear that the passage is concerned 
only with the common law. The statement on p. 11 that a limited company 
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can as a general rule be indicted for the criminal acts of its human agent is 
too wide; it should be limited to the acts of those in control of the company. 
A’ half-hearted effort is made to state’ some rules of construction of penal 
Statutes, but there are plenty of omissions; for example, there is no dis- 
cussion of the principle of strict construction or of the presumption againgt 
retroactivity. References to Maxwell on Interpretation should take account 
of the fact that a new edition appeared in 1946. 

An extract from section 38 (2) of the Interpretation Act is wrongly headed 
‘Effect of repeal on pending proceedings? (p. 10), and it concludes with the 
following sentence: ‘For an instance of a prosecution under an Act and 
regulation which had expired in respect of offences committed during the 
currency of the Act and regulation, see Wicks v. D. P. P. [1947] A.C. 362’. 
Now expiry is not the same as repeal, and therefore falls neither within the 
heading of the paragraph nor within the Interpretation Act. The citation of 
. Wicks is misleading because there the expired statute expressly provided that 
past offences should continue to be punishable after the expiry. But for this, 
it appears from the decision that the statute would have ceased to apply. 
-The legal position disclosed by the case seems to be a curious one, for it 
-means that as a general rule a man can commit an offence against a statute 
an hour before it is due to expire with impunity. What is needed is an 
amendment to the Interpretation Act to deal with the situation, and in the 
meantime the text of Archbold should be amended to draw attention to the 
point. 

There is no connected account of the powers of the police and other 
.persons in relation to the prevention of crime and the apprehension of 
offenders. A few principles relating to arrest on warrant are stated on 
pp. 65-70, but some important rules are left out, ¢.g., that in Hughes (1879) 
4 Q.B.D. 614. Perhaps we are intended to look for the law of justices’ 
warrants in Stone, but Archbold does not candidly announce its own 
limitations. Arrest otherwise than under warrant is dealt with only under 
the crime of false imprisonment, and pretty inadequately there. For 
example, there is no reference to Barnard v. Gorman [1941] A.C. 378, on the 
-construction of statutes that empower arrest. (Incidentally, the title 
‘arrest’ in the index refers to a title ‘Emergency Legislation’, but the latter 
title is not to be found, and in fact there is a notable absence of the so-called 
emergency legislation from the book.) There is no discussion of the power 
of the police to search persons arrested, or to have them medically examined; 
nothing about Hlias v. Pasmore [1984] 2 K.B. 164, save in incidental 
references; nothing (though this is perhaps more understandable, in view of 
its connection with courts of summary jurisdiction) about the right of the 
police to take finger prints. 

Although most of the discussion of arrest is postponed to p. 1037, bail 
comes already at p. 71. The question whether the justices’ discretion as to 
bail is impliedly generalised by the Costs in Criminal Cases Act is most 
obscurely propounded on pp. 78-4, and there is no reference to the question 
whether a High Court Judge is compellable to grant bail for misdemeanour 
on writ of habeas corpus (Stephen, H.C.L. i 248). Nor is there mention of 
bail by the police. The reference at the foot of p. 78 should be to s. 82 of 
the Children and Young Persons Act, not to section 18 (2), though section 
13 (2) should be referred to with a different introductory sentence. (In the 
previous edition the reference was, quite wrongly, to section 2; it is somewhat 
odd that when the editors noticed the misprint they still dia not get the 
section right.) 

On p. 144 it is stated that there is only one instance where a special plea 
in bar is needed in practice, with the exception of the pleas of autrefois acquit 


and convict and pardon. This seems to imply that the pleas of autrefois . 


‘acquit and convict are needed. On p. 151 it is explained that where the 
‘aecused has pleaded Not Guilty and wishes to plead autrefois acquit or con- 
‘pict, the court would, it seems, allow the plea of Not Guilty to be withdrawn 
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for the purpose of pleading the special plea (quoting Banks [1911] 2 K.B. 
1095). Both these statements are misleading, because now the court takes 
the view that the accused is entitled to be acquitted on a successful defence 
of autrefois acquit or convict even under the general issue: see Thomas [1949] 
& All E.R. 662, a case which is not noted on this point in the First, Second 
or gfhird Supplements. 

There was a time when the editors of Archbold.made an attempt to 
incorporate references to Dominion law. Such as have been put in, stay, 
but they are not properly kept up to date. Thus, at p. 1387 Macleod’s Case 
is cited without reference to the Statute of Westminster, though this refer- 
ence is given at p. 26. The British Nationality Act, 1948, is noted at p. 223, 
but section 3 dealing with extraterritorial offences is not mentioned at pp. 26 ff. 

The discussion of bigamy is silent on the question whether a marriage 
under a system of law that recognises polygamy is a valid marriage for the 
purpose of grounding a charge of bigamy. The discussion of blackmail is 
poor, and in particular the statement on p. 668 that the belief of the prisoner 
in reasonable and probable cause affords no defence is misleading as it 
stands. On p. 197 it should be made clear that, at common law, on an indict- 
ment for felony there can be no conviction for a misdemeanour even though 
the definition of the latter is wholly comprised within that of the felony, and 
Stokes (1925) 19 C.A.R. 71 should be cited. There seems to be no statement 
of the important rule that the accused cannot waive the rules of procedure: 
Bertrand L.R. 1 P.C. 520 is cited, but not for this point. 

The treatment on pp. 910-11 of the question whether a killing in the 
course of an unlawful act is necessarily manslaughter is unhappy. It is first 
said that such a killing is ‘generally speaking’ manslaughter, and various 
illustrations are’ given, ending with Foster’s illustration of killing a bystander 
when unlawfully shooting at another’s poultry; but quotations are then given 
in which this is doubted: No reference is made at this place to Franklin or 
(except by a cross-reference which does not bear on the point) to Andrews, 
both of which cases are thought to be against the proposition favoured in the 
text. They are mentioned at p. 918 without their importance being brought 
out. On this page it is stated, correctly, that criminal negligence is something 
grosser than negligence in tort; yet if the accused has killed another by 
tortious negligence, that is a killing by an unlawful (scil tortious) act, and, 
consequently, on the theory in the book, is manslaughter; hence on this 
theory there can be no difference between criminal and civil negligence. 

The passage just cited is typical of the antiquarian flavour which results 
from insufficiently courageous editing. Another illustration of this is the 
wonderful ‘poison’ passage on p. 896. This passage has become obsolete 
now that it is recognised that the phrase 'malice aforethought? has a tech- 
nical meaning which does not need to be supported by a doctrine of con- 
structive enmity. f 

If there is any obscurity in the present law, it may safely be assumed that 
Archbold will not lighten it. Also, the possibility of a decision being over- 
ruled never présents itself to the editors, even where the decision is plainly 
open' to criticism. This is so, for example, with Treanor, the reasoning in 
which was so defective that it was overruled by a unanimous court of seven 
judges after the work appeared. All that Archbold does is to give the gist 
of the decision without query and without reference to the reasons for it. 
It follows that a practitioner who relies only on Archbold is liable to be 
grievously misled; he will find doubtful decisions put on the same level as 
those that are universally approved. 

The usual protest may be entered against the absence of references to 
modern legal literature. The same indictment lies against the other books 
used by the practising criminal lawyer, Russell, Halsbury, and Stone (except 
. that the latter refers to the Justice of the Peace Journal); also against 
Harris and Wilshere. If it is too much to expect the editors of these works 
to keep their eye on the two legal quarterlies in the country, could they not 


286 THE MODERN LAW REVIEW Vot. MC 


at any rate take cognisance of such a collection of essays as that published e 
under the title of he Modern Approach to Criminal Law? In the law of 
tort, academic writings are beginning to be made use of by the judges; that 
is probably because the works by Salmond and Winfield on Tort are used by 
practitioners, and these works refer to periodical and other literature. Se 
far the criminal courts have seemingly remained in cómplete ignorance of pw- 
review discussions, and they will continue to do so until a change of policy 
takes place in the practitioners’ books. 

Lest it be thought that the adoption of this suggestion would add to the 
length of the book, it may be pointed out that here is à good deal of pro- 
lixity, the elimination of which would save more space than would be taken 
by references to literature. For example, on p. 1088 the rule that a constable 
may arrest on reasonable suspicion of felony is expressed three times in 
different formulas, with different authorities for each. The rule in Sharrock 
&nd other cases (that if one of several persons jointly charged is called 
to give evidence for the prosecution at the preliminary hearing the indictment 
must be quashed) is set out repetitiously at pp. 3—4, 468, 466, yet is not 
mentioned at pp. 84—7 on the quashing of indictments, and is not indexed 
under Accomplice. More cross-referencing and.less duplication would effect 
improvement. . 

In a practitioners book one would expect to find statements of practice 
as opposed to law, but there is little of. this sort of guidance in Archbold. 
The Law Officers’ right of reply is set out in full as though it represented 
present practice, though according to Kenny (Outlines, 15th ed., p. 570, n. 6) 
a decision was taken in 1980 not to exercise this right henceforth. On 
p. 1089, there is quoted the statement in ancient textbooks that a private 
person is under a duty to arrest a person who commits felony in his presence; 
no warning is given that prosecutions for breach of this supposed duty are 
unknown. (The law’seems to be stated in a much more restricted way on 
p. 1008, where the discussion is out of place and is not cross-referenced, or 
indexed under ‘Breach of the peace’: in fact there is no entry in the index 
under that heading at all) It is a quaint understatement to say (p. 4) that 
impeachment is ‘now very rarely resorted to’, and (p. 1002) that ‘parish 
constables have for most purposes been superseded by’ Peel’s police. , Also, 
there is no assistance on some questions of etiquette, like the duty of counsel 
when the accused has confessed his guilt. 

It would be tedious to catalogue the instances where cases that support 
the statements in the text are omitted to be noticed, and it may be that 
comprehensiveness is not to be expected (though the English and Empire 
Digest manages to achieve it). There is, however, one question of principle 
that deserves to be raised. Archbold is concerned with indictable offences, 
not petty offences: but of course it frequently happens that the same 
principles of law are applicable to both, and in that event a case decided 
on a petty offence is quotable on an indictable offence and vice versa. One 
cannot, therefore, believe that it has ever been the policy of the editors of 
Archbold automatically to exclude all reference to decisions on a case stated 
from magistrates. Yet it is hard sometimes to imagine how a case came to 
be omitted except on this hypothesis: for instance, the omission of Davis v. 
Lisle [1986] 2 K.B. 484 and Duncan v. Jones [1936] 1 K.B. 218 on p. 1008. 

Something has already been said about the arbitrary arrangement of parts 
of the book. As another illustration, several sections of the O.A.P.A,, 
relating to arrest, accessories, venue, and sureties are set out on pp. 888-9, 
under the heading of Homicide. The references to the different series of 
reports are also haphazard; little effort is made to cite all reports, and 
sometimes even the Law Reports are not cited. 

These errors and omissions are merely those that have caught the 
reviewer's eye when dipping into the book, and the ease with which they 
are discovered does not give a sense of assurance with the rest of the book. 
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Archbold is a valuable work; it combines compactness with the giving of a 
large amount of information, and for its precedents of indictments it is un- 
approached. The very fact that it is indispensable to the practitioner makes 
one regret the more that in its statement of principles it is so unenlightening. 
e Several of the matters that have been mentioned in this review are more 
the responsibility of previous editors than of the present ones. The truth 
is that it cannot be expected of two busy practitioners that they should be 
able to devote the time necessary to give this book the revision it requires. 
Archbold needs the treatment that Dicey received—recension that amounts 
.to rewriting: not necessarily by men with great forensic names, but people 
who are prepared to give much time to the task. 

The new edition of Harris and Wilshere is to be welcomed, for this is 
not only a useful statement of particular crimes but the most intelligible 
account of criminal procedure that we have. The new edition has been 
prepared with care and accuracy. If any criticism is to be made of the book 
it is that the discussion of general principles is inadequate. A small point 
that may be considered for a later edition is that cross-references should be . 
to pages rather than to long sections of chapters. For example, on p. 228 n. 
(a) there is a reference to a section running for 55 pages, though the particu- 
lar matter is only on one | page. 

G. L. W. 


Tue Hearsay Rute. By R: W. Baker, Professor of Law in the 
University:of Tasmania. [London : Pitman. 1950. xxi and 
180 pp. 80s. net.] 


Wuewn the Evidence Act, 1938, was passed, it was described as a trial balloon 
and there seemed to be a good prospect that it might be regarded only as a first 
step towards a thorough reconsideration of the ‘tangled web’ of the law of 
evidence. Nothing has, alas, happened so far to bring , this urgently needed 
reform any nearer, but when eventually the task is taken in hand it will 
undoubtedly be found that Professor Baker, in this first comprehensive 
monograph on the hearsay rule, has done much valuable spade-work. 
‘What the soldier said is not evidence’ might appear to represent an 
ancient precept of the Common Law, but the hearsay rule is in fact a fairly 
` recent creation of judges not firmly established in English courts until the 
early 19th Century. In so far as it postulates that hearsay testimony is less 
reliable and trustworthy than a direct report by an eye-witness, the rule 
corresponds to sound common-sense experience and provides a useful warn- 
ing against inherently dangerous evidence; it is only over the conclusion 
drawn from this proposition, namely the a priori non-admissibility of such 
proof in a court of law that there can be any controversy. Indeed, a strict 
rule excluding all hearsay would be totally unworkable and it is for its 
‘countless and haphazard exceptions that the rule has become conspicuous, 
or even notorious. 

More than four-fifths of Professor Baker's study, The Hearsay Rule, is in 
fact concerned with a critical examination of the various situations in which, 
exceptionally, hearsay evidence does become admissible and an attempt to 
define the practical reasons which led the courts to adopt these exceptions. 
The exposition is clear and valuable, particularly since the author has steered 
a wary course through the complexities of the terminology employed by the 
courts and has been at pains to state views and interpretations of cases 
differing from his own. In almost every instance there is indication of how 
far the present exceptions are, in his view, justified and might be extended 
or restricted. 

If this part of the book accepts the present law of hearsay as a basis 
of discussion, the remainder, above all the concluding chapter, tackles the 
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question from a wider and more radical angle. The author holds that it 
was the long-established separation of the functions of judge and. jury 
which was responsible for the growth of the rule in Anglo-American law 
and reaches: the general conclusion (in which there is of course nothing new) 
that many of the limitations and conditions of admissibility are ‘ arbitrary, 
unreasonable and unjustifiable’. He states that two future courses are open: 
either to retain the present rules with modifications, among which the most 
important are the opening of the field for new exceptions (though it is difficult 
to see how this is to be achieved) and 'a general discretion to be allowed 
to the judge to admit hearsay testimony when it consists of casual details, 
necessary for the complete comprehension of a witness's evidence’, or to 
abolish the present rules altogether and to replace them by an approach 
similar to that laid down by the Court of Criminal Appeal for similar fact . 
evidence in R. v. Sims [1946] K.B. 531. The latter course, a drastic step 
in this field, could certainly not be achieved except by legislation and should 
Aot in fact be considered until a much wider investigation has taken place 
into the present law of evidence. 
. In the discussion of the nature and history of the hearsay rule, too, Profes- 
sor Baker examines the various theories which have been put forward, but 
it seems to this reviewer that here he has not given himself quite enough space 
(on 24 out of altogether 180 pages) to place his thesis on an undisputable 
basis. His rejection, for instance, of Professor E. M. Morgan's theory that 
the hearsay rule is a child of the ‘adversary ‘system of litigation? would 
appear to be altogether too cursory. The author is not on quite safe ground 
in maintaining that hearsay was permitted in.'Ecclesiastical courts, as he 
might have noticed on reading to the end of the very sentence from Baron 
Park’s judgment in Wright v. Tatham which he himself quotes (on p. 12) 
or by referring to Burn’s Ecclesiastical Law (8th ed., vol. II, 241); and he 
is definitely wrong in saying that a hearsay rule was never known on the 
Continent. Much scientific work, moreover, has in the last 50 years been 
done there by Hans Gross, Gorphe and many others in order to explore the 
chief sources of error in hearsay stories and possibilities of combating these, 
and at least a reference to these studies might have been useful to readers. 
It is, incidentally, surprising that Professor Baker nowhere hints at the 
belief widespread among practising lawyers that the hearsay rule is nowadays 
more honoured in the breach than in observance. 

Despite these minor criticisms this is a useful book, not least because it . 
shows.up the unsatisfactory state in which this whole branch of the law 


now finds itself. 
H. A. HAMMELMANN, 


A GENERATION ON Triar. By ArnirsTAm Cooxr. [London : Rupert 
Hart-Davis. 1950. xiii and 842 pp. 12s. 6d.] 


Aroer Hiss, a former official of the Department of State in Washington and 
later President of the Carnegie Endowment for World Peace, denied to a Grand 
Jury in New York in December, 1948, inter alia that certain secret documents, 
produced by one Whittaker Chambers from a pumpkin on a Maryland farm 
and abstracted from the custody of the Department of State, had been ‘ fur- 
nished, delivered and transmitted’ by him to Chambers. After a first trial 
of more than five wceks the jury failed to reach agreement. After a 
second trial of about eight weeks Hiss was found guilty of perjury. This 
is a book written by a journalist about a case which is bound to rank among 
the causes célébres of the world—some may think that it will rank next to 
l'affaire Dreyfus. It is a well, moderately and responsibly written book. It 
is addressed to the general reader, but until Vaffaire Hiss comes to be 
analysed by a legally trained mind, it will no doubt be of considerable value 


Arm 1951 REVIEWS 239 


and interest to lawyers. The paramount conclusion which, unwittingly, per- 

haps, yet very forcefully, Mr. Cooke brings home to an English lawyer's mind 

is that those great and wise principles of the common law which are the 
foundation of the administration of justice in England must be preserved at 
all cost, and that their relaxation, however slight and however tempting it 

‘may seem to be in a given case, is liable to lead to degeneration. 

They are, as this book again reminds us, most vividly expressed in the 
English law of evidence, and many a reader of Mr. Cooke will agree with his 
comment (p. 229) that 

it is one of the penalties of the comparatively loose rules of evidence in 
American courts that they allow counsel to elaborate an issue almost into 
oblivion; so that instead of deepening in the jury’s minds the main 
impression you want to leave, there is a good chance that at the end of 
the trial the jury may be thrashing in so many cross-currents, none 
of which seems to lead upstream to the source of the trouble or down- 
stream into the broad ocean of truth, that the jury will seize at the end on 
any floating log that might bring them safely to shore. I think this is 
proved by the enormous length of time it takes American juries to make 
up their minds. 

It is not only in rebuttal and sur-rebuttal that evidence on side-issues is 

allowed to be called (pp. 229 sqq.) and thoroughly to befog the jury’s minds. 

But there apparently also exists a strong tendency to introduce irrelevancies 

into the main case itself, and very little if anything seems to be known of 

the strict limitation on carroborative evidence which, in this country, R. y. 

Baskerville [1916] 2 K.B. 658, 667 enjoins by requiring it to confirm in 

some material particular not only the evidence that the crime has been 

‘committed, but also that the prisoner has committed it’. Thus Chambers, 

when examined by the prosecution, was allowed to say that in 1940 in a 

conversation with Mr. Berle he had named Hiss as a Communist (p. 131); 

& witness was called to say that in 1936 he sold four rugs to a Dr. Schapiro 

who in turn proved that he sent them to Chambers, the latter having sworn 

that one of them had been sent by him to Hiss; an F.B.I. officer swore that 
he drove through Washington with Chambers who without prompting identi- 
fied the various addresses of Hiss (p. 149); the prosecution called a self- 
confessed Communist conspirator to say that he had not given the docu- 
ments to Chambers (p. 171). The catalogue of irrelevancies could be con- 
tinued for long. How they could assist the jury in deciding the sole issue— 
-did or did not Chambers obtain the documents from Hiss?—must remain 

a mystery. i 

These and similar matters, of course, are particularly grave where, as 
every English lawyer who happened to be in the United States during either 
trial must have felt with a shock, the trials were proceeding among a roar 
of the wildest and most prejudicial press and radio comments. "They led to 
a mild rebuke by the judge during the first trial (p. 224), but to no such 
measures as would inevitably have been taken here. Mr. Cooke unfortunately 
fails to emphasise that this omission alone must make an English lawyer 
doubt whether, by English standards, Hiss had a fair trial. 

The impression which English lawyers will derive from the book as & whole 
is such that they will be reminded of the memorable words which Humphreys J., 
speaking for the Court of Criminal Appeal, uttered in a recent case (R. v. 
West [1948] 1 K.B. 709, 719), and which, mutatis mutandis, may well apply 
to the Hiss trial: 

The case was of a nature bound to excite prejudice in the minds of a 
jury against the accused. Brothers whose family name indicated an alien 
origin were alleged to have been concerned in a trading company which 
had failed in peace time but had prospered in war time. . . . Perhaps 
there never has been a case in which meticulous care was móre clearly 
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called for to ensure that the guilt of any person convicted should be 
brought home to him by clear evidence directed against himself, and by 
that only. 
^ his is an interesting book and one that English lawyers should read to 
reinforce their determination to maintain in this field the unadulterated doc; 


trine of the common law. e 
F. A. Mann. 


A Hawpsook on Bankruptcy Law AND Practice. By Ivan 
CnUCHLEY, LL.B. [The Solicitors’ Law Stationery Society, 
Ltd. 18s.] 


Tuis book has an ambitious purpose. ‘The book is intended’, according to 
the Preface, ‘primarily fur the legal practitioner. As Mr. Cruchley himself 
says, ‘Bankruptcy is a complicated subject . . . and the true path to the 
solution of a particular problem or inquiry is not always readily discernible’. 
A handbook, therefore, on this subject, should be a comprehensive index to 
the solution of every problem to which an answer is to be found in the 
authorities. Unfortunately, this book is neither comprehensive nor an index. 
The snippets from the Bankruptcy Act and from the Rules which are fre- 
quently incorporated in the text (and are not even consistently noted in the 
margin) are rarely if ever cross-indexed, so that the explanation of any 
technical references which’ occur is either assumed to be known, or the 
‘inquirer is left with his recourse to the Table of Statutes, the Table of Rules 
or (if he can light upon the appropriate heading) the Index. Elaborate 
directions are given for such routine matters as the issuing of bankruptcy 
notices and the presentation and service of petitions. But the practitioner 
faced with the problem of when, how, in what circumstances and before whom 
to proceed by way of motion will find just over one page (pp. 112, 118) 
setting out miscellaneous rules, which afford him no clue to the form of his 
notice of motion, the nature of the evidence required or the procedure on 
the hearing. Space is devoted to the detailed description of what should 
be set out in documents, of which printed forms are normally used, and can, 
-. anyhow, be obtained in Chancery Lane for a trifling sum. No less than thirty 
pages have been taken up with an Appendix containing ‘A Selection of 
Bankruptcy Forms’. The principle on which these were selected is not 
evident. On the other hand, the practitioner faced with the knotty problem 
of an alleged fraudulent transfer or a fraudulent preference will find a bare 
couple of pages allotted to each of these two somewhat vast topies. Should 
he have to deal with an application to the court to set aside a part of the 
bankrupt's earnings, he will find no guidance in the Index to the one passing 
reference (at p. 95) to section 51 of the Act. He may, however, track down 
a paragraph (three sentences) under the heading ‘Personal earnings and 
rights of action' (at p. 158) in which section 51 is not mentioned at all. 
For any reference to the important group of sections of the Act dealing with 
bankruptcy misdemeanours, he will search the entire book in vain. It is 
admitted in the Preface that no statement of the rights and duties of a 
trustee in bankruptcy in respect of the collection and distribution of the 
bankrupt’s estate has been included, and that the law as to deeds of 
arrangement has not been dealt with. No explanation or excuse is offered 
.for these omissions. 
It is true, as Mr. Cruchley observes, that the need exists for a short yet 
adequate statement of this branch of law. But it is really not possible to 
recognise this book as fulfilling that need. f 
i WALTER RAEBURN. 
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THe Law AND Custom or THE SEA. By H. A. SMITH, D.C.L. 
Second Edition published under the auspices of the London 
Institute of World Affairs. [London : Stevens & Sons, Ltd. 

- 1950. 216 pp.] 

e . 

Preressor Smith in the preface of the second edition to his Law and Custom 

of the Sea makes it clear that his book is not an academic treatise but a guide 

for sea-going officers. He has now added to the first edition a chapter on 


‘the responsibility of the individual dealing with the Nuremberg Law. The 


individual most concerned with the subject, whose responsibility is far from 
being academic, is the sea-going officer himself and, indeed, any member of 
the military and naval forces from Field Marshal and Admiral down to the 
ordinary private and seaman. However, they will all be bewildered rather 
than guided by the kind of exposition of the Nuremberg Law which the author 
has adopted. g 

Professor Smith says that he had in the first edition deliberately avoided 
this ‘ distasteful and depressing subject’, the discussion of which now becomes 
unavoidable. He quotes Article 8 of the Charter of the Nuremberg Tri- 
bunal, according to which superior orders no longer constitute a defence, 
though tliey may be pleaded in mitigation of punishment. Thus 'subordinates 
must now decide’ for themselves whether an order, although indisputably 
binding under the law of the land, is or is not a violation of the laws of the 
war, and in the event of conflict between the two they must obey the inter- 
national rule as it will be interpreted by the enemy’. The author comes to the 
conclusion that *in any future war officers who carry out such orders will 
do so at their own peril’, and may be convicted for the commission of 
war crimes even without the allowance of any mitigation of punishments by 
enemy Tribunals. I cannot see what guidance sea-going officers could derive 
from these statements in case of war. 

Still more bewildering are the opinions of Professor Smith as to crimes 
against peace. He believes that high ranking officers ‘should clearly under- 
stand that the performance of their duties at a high level, even when limited 
by the strictest professional standards, may now expose them to the risk of 
being hanged’. He refers here to the death sentences against Field Marshals 
Keitel and Jodl. 

Professor Smith concludes that *the law under which the Germans were 
punished was made specially for the occasion by the victors long after the 
acts alleged had been committed. This practice was already established in 
the Nazi and Communist systems, but was otherwise unknown to the criminal 
law of civilised countries’. It is difficult to ignore all the implications of 
such a far reaching statement. Does Professor Smith exclude the declaratory 
character of principles of the Nuremberg Law in relation to principles of 
International Customary Law which existed long before the commission of 
all Nazi crimes? 


C. H. ALEXANDER. 


THe JEWISH YEARBOOK OF INTERNATIONAL Law, 1948. Editors: 
N. FEINBERG, Associate Professor of International Law and 
Relations, Hebrew University, Jerusalem. J. STOYANOVSKY, 
D.-EN-D.(Paris), rr.p.(London). [Published at Jerusalem 
1949 by Rubin Mass, Publisher. xv and 804 pp.] 


Srnce the publication of the British Yearbook of International Law, we have 
had quite a number of similar publications, issued in other countries and 
designed to set forth the view on international law held by members of the 
legal profession and teachers of international law in the respective countries. 

The Jewish Yearbook of International Law, the first volume of which 
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is the subject matter of this review is not conceived on similar lines. Although 
published and printed in Israelit is not confined to contributions by writers 
in Israel. Its purpose is of à more extensive character. 

It relates to problems of interest to Jews all over the world and contains 
contributions from Jewish lawyers not only in Israel but also in U.S.A. and 
this country. . 

In their preface the authors point out that this volume has been conceited 
by them with an eye to the past rather than to the future, and that the 
future may require a different approach. Whether this expectation is or is 
not correct may be a matter of some doubt. What is not open to doubt is 
that, in regard to the period under discussion, the Yearbook fulfils a highly 
useful function. Some of the articles on international legal problems, relating 
to the birth of the State of Israel, break virgin ground. The articles by Dr. 
Stoyanovsky on ‘ Law and Policy under the Palestine Mandate’ and by Dr. Akzin 
on ‘The United Nations and Palestine? describes the point of view of inter- 
national law on a most critical period in the history of the Middle East. The 
admirable accuracy and restraint with which these articles were written and 
the fullness of the materia] presented by the learned authors deserve 
commendation. 

Among the other contributions, Professor Lauterpacht's article on ' The 
Nationality of Denationalised Persons’ is of outstanding interest. His 
criticism of the decision of the Divisional Court (The King v. The Home Sec- 
retary, ex parte L. and Another [1945] 1 K.B. 7) is certainly fully justified. 
In this connection, the learned author could also have referred to the equally 
deplorable decision in Lowenthal v. .Att.-Gen, [1948] 1 Al] E.R. 295, where 
the principle of the Divisional Court's decision was applied ‘with no less 
disastrous results. 

Professor Feinberg’s article on the * Recognition of the Jewish People in 
International Law’, Professor Frankenstein's article on ‘The Meaning of the 
Terms “National Home for the Jewish People”’ and to a certain extent also 
Professor Bentwich's most instructive essay on I.R.O, belong to those con- 
tributions which have suffered by the delay in the publication of the present 
volume owing to the extraordinary conditions prevailing in Israel during the 
year 1948. 

Dr. Nehemia Robinson's article on * Reparation and Restitution in Inter- 
national Law as affecting Jews’ contains a convenient summary of the Inter- 
national Agreements relating to Reparation, Restitution and Ownerless 
Property. The learned author has, however, passed over the fact that the 
same international agreements, from which—doubtless—a number of Jewish 
organisations and individuals have greatly benefited, have also caused 
grievous harm to a considerable number of Jewish individuals from ex-enemy 
countries who have been considered ‘belligerent enemies’ by a number of 
Allied countries. The attitude of the British Administration of Enemy 
Property Department has unfortunately established a most deplorable record 
in their harsh treatment of Jews from these countries. 

Dr. Anatole Goldstein's article on ‘Crimes Against Humanity’ deserves 
close study at the present time, when both the judgment of the International 
Military Tribunal at Nuremberg and the Control Council Law No. 10, which 
incorporates the principles on which this judgment was based, have come 
under heavy attacks from various quarters. 

Professor Kelsen's article on ‘Collective and Individual Responsibility 
for Acts of State in International Law? deals with a problem which largely 
exceeds the framework of this short book. It is written with the author's 
usual clarity, but one may well wonder whether it is possible to deal with this 
topic in the brief space of a contribution to a "Yearbook in a satisfactory 
manner. 

In addition to reprints of some documents of outstanding importance in 
the field of International Law, the Yearbook contains a number of briefer 
notes on individual points of practical importance, among which Mr. Goitein’s 
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note on Habeas Corpus, Mr. Apelbom's summary of the decision of the 
Palestine Courts on Immigrant Ships, and Mr. Rowson's note on the Abolition 
of Anti-Jewish Legislation by British Military Administrations, wil be per- 
haps of the most immediate interest to legal practitioners in this country. 

It is to be hoped that the editors will find it possible to follow up this 
first volume of their important and useful publication with a long series of 
suctessors. : 

E. J. Comx. 


YEARBOOK ON Human Ricuts For 1948. Compiled by the Human 
Rights Division of the United Nations Secretariat. [Lake 
Success: United Nations; London: H.M.S.O. 1950. xiv 
and 585 pp. 45s.] 


Tue volume under review is the third Yearbook on Human Rights published 
by the Human Rights Division of the Secretariat of the United Nations, and, 
like its predecessors, contains the texts of those portions of national legisla- 
tion and of international treaties and agreements which relate to the develop- 
ment of human rights. In addition, there is the usual section devoted to the 
activities of the United Nations in connection with human rights, which are 
discussed from the points of view of the Universal Declaration and Covenant 
of Human Rights, the Convention on Genocide, the Status of Women, Freedom 
of Information, and the Prevention of Discrimination and Protection of 
Minorities, while under a general heading there is reference to such matters 
as Stateless Persons, the Right of Asylum, the Declaration of Old Age Rights 
and the Declaration of the Rights of the Child. 

Among the new features introduced into the present volume is a conden- 
sation of the electoral laws of the world. The section devoted to the Union 
of South Africa only illustrates the situation to June, 1946; and although the 
summary for the United States points out that since 1948 American Indians 
may vote in all States, it makes no reference to the difficulties experienced by 
‘Negroes attempting to exercise the franchise in the South. Another important 
new feature concerns the human rights provisions of agreements drawn up by 
or under the auspices of the specialised agencies, and those relating to special 
territories, for example, Jerusalem, the trust territories and also the non- 
self-governing territories—where the administering authorities have been 
courteous enough to provide the information. 

Countries whose national legislation features in the 1948, but not the 1947 
volume are Albania, Costa Rica, Egypt, Israel, (South) Korea, Monaco and 
Uruguay, while Bulgaria, Byelorussia, Cuba, Greece, Lebanon, Malta, the 
Mongol Peoples Republic, Siam, Spain, Transjordan:and the Ukraine have 
disappeared, although in some cases their electoral provisions are reproduced. 
It is difficult to understand why these countries, particularly those of them 
who are members of the United Nations, did not follow Austria's example and 
state simply: ‘No constitutional or legislative texts of importance concerning 
human rights were promulgated during the year 1948’. 

The strongest criticism that can be levelled at the series of Yearbooks on 
Human Rights is that they give a completely distorted view of the situation 
as it really is. One is left with the impression that throughout the world 
there is a continual movement for the promotion and development of human 
rights. No reference is ever made to legislation whose avowed object is to 
deny the fundamental freedoms and human rights of some group or other, 
and there is never any reference to judicial decisions which either extend or 
narrow the scope of the legislation reproduced. 

“It is very unfortunate that it takes so long to publish this Yearbook. 
What could be more ironical than to read in 1950 that *the South Africa 
Act, 1909, was not amended during 1948. No legislation having a bearing on 
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fundamental human rights was passed during 1948 by the Parliament of the 
Union of South Africa or by the Provincial Councils?! In 1952 it will be 
interesting to see what is said about the activities of the Union in 1950. 


L. C. Green. 


L'EvonuTri:0N DES Rarports POLITIQUES DEPUIS 1750 (LIBERTS— 
INTÉGRATION—UNITÉ) By Prerre Ducros. [Paris: Presses 
Universitaires de France. 1950. 600 fr.] 


Pourrreat Science, as it is taught in Great Britain and America, is a new 
academic discipline in France, struggling for emancipation from jurispru- 
dence, itself taught in rather a rigid analytical form. The object of this 
book is to provide a handbook for students, in the form of a general 
survey of the development of politics since the eighteenth century, and its 
approach is primarily historical. It falls into three sections. The rise of 
the liberal state is first described and its basic ideas analysed. Secondly, 
the new economic and social problems created by the liberal integration of 
politics, and the attempted answers of social democracy, are studied. 
Finally, in the last stage the problems of politics shift from a national to 
an international basis, with the creation of great’ international unities which 
so far have failed to discover an effective means of co-operating peacefully 
with one another. 

M. Duclos has succeeded admirably in sketching in broad outlines the 
main development of European politics—there is little about America—and in 
bringing out the fundamental issues. At the same time he has much that 
is interesting to say on subsidiary questions. An incidental reference to the 
Melbourne Cabinet of 1812-1827 needs correction; and I should personally 
find it difficult to agree with the description of Sieyes in 1789 as the porte- 
parole of Rousseau, which fails to allow for the great divergence in their 
political conceptions. It is useful to have a French view on some points that 
are commonly given a different interpretation here. For instance, M. Duclos 
is critical of the weightage which the British electoral system usually gives 
to the majority, and of its tendency towards the elimination of the smaller 
parties. He.sums up the return of the Fourth Republic in France to the 
political habits of the Third Republic as fundamentally evidence of a pro- 
found attachment to a traditional type of liberal democracy. 

The concluding chapter, which deals with the political crisis of the present 
day, described as the ‘hypertrophy’ of politics, is not the least interesting. 
The crisis springs, it is suggested, from the hesitations of contemporary 
civilisation as to the form in which it will restabilise itself, and its basis 
is the ideological schism between the cult of the Individual and the cult of 
Power. The discovery of a new order which will revivify traditional ideas 
is the task of the present, and the greatest danger is the denial of the 
‘intellectual. freedom which, is necessary to success in the search. M. Duclos’ 
book is encouraging evidence that the unpartisan study of political problems 


is making its way in France. . 
ALFRED COBBAN. 


Tug Law or Income Tax. By E. M. Konstam, x.c. Eleventh 
Edition. [London: Stevens & Sons, Ltd., and Sweet & 
:e Maxwell, Ltd. 1950. Vol. 1, lxxvii and 529 pp. (with index 
82 pp.). Vol. 2, loose-leaf. £8 8s. net with one year's free 


service.] 


Turis truly classic work upon the difficult but all-pervading subject of Income 
Tax has now reached its eleventh edition in less than thirty years, a fact which 


~ 
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speaks for the value of the work more than any words of your reviewer can. 
The previous edition was noted at length at (1946) 10 Mod.L.Rev. 94-96, so 
that this review will be confined to changes made since then. 

In the first place the work has now been divided into two parts. Volume 1 
gontains the learned author’s narrative commentary of the statute and case 
law, arranged very much on the lines of the last edition; it also contains the 
Tables of Statutes and Cases, and the Index. One great improvement made 
is the paragraphing of the sections with the number of the paragraph at the 
head of the page, instead of the page reference. Volume 2 is in loose-leaf form 
and contains the provisions of the relevant Acts, Regulations and Orders, with 
most useful paragraph references back to the commentary in Volume 1; this 
part will be kept up to date by an annual service (free for the first year) 
devoted to a keyed annotation to the text in Volume 1 and subsequent 
statutes, etc. A valuable addition is the inclusion in the statutes of those 
Acts, not devoted to finance, which have, however, a bearing on income tax, 
such as the Crown Proceedings Act, 1947, the Agricultural Act, 1947, etc.; this 
enables the practitioner to have all the relevant law before him under one cover. 

An improvement since the last edition is the grouping of the commentary 
on the Double Taxation Reliefs under one head (Ch. 2) though this might 
have been better left until Mr. Konstam had dealt with the liability under the 
five familiar Schedules and Surtax. The sections dealing with Residence and 
Domicile (pars. 287-292) have been re-written to the great profit of the 
reader, although your reviewer still considers that the sections devoted to 
* Residence of a Company? (pars. 85, etc) should, for the reasons he gave in 
. his last review, be grouped under one head with those relating to the individual. 
The paragraphs devoted to ‘Deduction of Tax at the Source’ (209 et seg.) 
have also been expanded with great advantage and contain many referénces to 
cases where the Inland Revenue was not one of the parties; in fact the whole 
of this chapter (No. 9, Interest, Annuities, etc.) is a mass of learning. 

Minor criticisms are really out* of place with so monumental a work but 
the following points might be noted for the next edition. The doubt expressed as 
to whether Deverell, Ltd. v. Rees (1948) 25 Tax Cas. 467 (par. 110, n. 78) is 
good law seems resolved in its favour by Associated Cement Manufacturers, 
Lid. v. Kerr [1946] 1 All E.R. 68 noted at par. 118; while the House of Lords 
has recently overruled the decision in Atkinson v. Goodlass Wall, Lid. [1948] 2 
All E.R. 1095, noted at par. 244. The statement in par. 307 that ‘The question 
whether a body is established for charitable purposes is a question of law’ 
needs qualifying in view of the reliance of the House of Lords in JVational 
Anti-Vivisection Society v. Inland Revenue Commissioners [1948] A.C. 81, 
upon the finding of fact by the Special Commissioners—see also your reviewer's 
observations on this point at 62 L.Q.R. 18-20. Although the Index is even 
more thorough than before its value would be considerably enhanced if the 
sub-headings were rearranged in alphabetical order, for some run to well over 
twenty entries. f 

Your reviewer finds it dificult to add to his previous encomium on this 
really excellent work, more indispensable than ever in its new lay-out; he 
himself invariably has recourse to it whenever any difficult problem presents 
itself. In his opinion no practitioner engaged in Revenue Law can afford 
to be without his Konstam. i 

A. FARNSWORTH. 


ARNOULD ON MARINE INSURANCE. 2 vols. Thirteenth Edition. 
By Lorp CHORLEY OF KENDAL. [London: Stevens & Sons, 
Ltd.; Sweet & Maxwell, Ltd? 1950. £8 8s.] 


Ax interval which is almost exactly a century stands between the first edition 
of this famous treatise, which was published in 1848, and the latest edition, 
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the thirteenth, in which the preface and the title page are dated September, 
1949 and 1950 respectively. Lord Chorley of Kendal, who has edited the new 
edition, has done his work admirably, and has earned the gratitude of all 
who have occasion to use the book. : 

There are changes in format and printing which will be noticed at oncs 
by those who have used earlier editions. The treatise used to appear in wo 
volumes of about equal size, but the second volume is now distinctly thicker than 
the first. The pages of text, excluding appendices, which were 1737 in the twelfth 
edition, are now reduced to 1193. The compression and the deletion, which the’ 
editor has judiciously permitted to himself here and there, account in part for 
this reduction, but in the main it'has been brought about by less generosity 
of margin and of spacing in the print. In the present conditions of printing 
these are changes of which it would not be legitimate to complain. The 
marginal summaries of the text, which had always seemed to me to be an 
attractive feature of previous editions, are replaced'by summaries in thicker 
type printed on the breadth of the page. The number of the page was 
printed in previous editions in the top outer corner of the page, but it is now 
banished to the bottom of the page and its old place is occupied by para- 
graph. numbers. We may or may not like some or any of these changes, 
but they are minor things and we shall get accustomed to them. There are a 
few mistakes in spelling and printing, e.g. in section 688 the word *unsea- 
worthiness’ both in this and in the twelfth edition is a misprint for ‘seo- 
worthiness’ and so obvious that no one can have been misled by it. There 
are a few places where slight amendment might be suggested. Thus, e.g., 
section 97 deals with the legal results in Prize Law of such circumstances as 
these, viz., a trader in country X has a trading establishment in a foreign | 
country which becomes a hostile country by the outbreak of war and it is 
alleged that the goods which have been seized were the concern rather of 
that establishment than of the parent house in country X, and the references 
might usefully be supplemented by a citation of the Glenroy [1945] A.C. 124, 
which is indeed cited in later sections of the work. Section 106, note 21, cites 
Universo Ins. Co. v. Merchants’ Marine Ins. Co. [1897] 2 Q.B. 98, and I should 
. have retained the reference back which occurs in the previous edition to the 
, comment on that decision in a note to section 56. But it would be unreason- 
able to use any great part of the space of this review on such matters. They 
are things which require nothing more than a brief and private notification 
to the editor. Lord Chorley has maintained a high standard of editing, in 
which thoroughness and independence of judgment are happily combined and 
ingenuity or subtlety of interpretation is controled by a sense of the true 
nature and purpose of the commercial transaction. 

One topie which is much discussed in the reports on marine insurance 
cases since the twelfth edition was published in 1939 is the application of 
the rule often stated in the words of the Latin tag Causa prozima non remota 
spectatur. Lord Chorley by his alterations in the text and by his notes points 
out the emphasis that the courts have again laid.on the non-chronological 
character of the rule. The proximate cause of the loss or the damage is not 
the cause which is nearest in point of time, but that which is the effective or 
dominant, or dominantly effective, cause of the loss or damage. That is the 
right test. It may be stated in words which Lord Wright used in his article 
: on Contributory Negligence at p. 3 of Vol. 13 of this Review, viz., ‘Clearly 
the mere element of time cannot decide the issue. Potency, not chronology, 
is the test’. Inasmuch as it often became necessary to decide whether a 
loss at sea had been caused by a maritime peril or by a war risk, the above 
interpretation of the proaima causo. rule.was emphasised as the right inter- 
pretation in the second world war as.it had been emphasised in the first. 
See Yorkshire Dale S.S. Co. v. Ministry of War Transport [1949] A.C. 691 
(H.L.). Recent decisions have shed fresh light on the application of the 
test, but they have not finally disposed of all difficulties, as Lord Chorley 
points out in his useful comments in section 905g, and indeed no such 
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- anticipatory determination of the difficulties involved in: the application of 
such a rule can be expected. 

The reported cases since 1989 also contain interesting decisions on the 
insurance of freight, viz., the decisions in the complicated cases of Carras v. 
London and Scottish Assurance Corporation and Kulukundis v. Norwich 
Unjon, etc., Suciety, Ltd., which went as far as the Court of Appeal (see [1936] 
1 ÉB. 291 and [1987] 1 K.B. 1 respectively for the judgments in that 
court), and in Robertson v. Petros M. Nomikos, Ltd. [1989] A.C. 562, which 
reached the House of Lords. The topic is difficult in itself and its difficulties 
are increased in the Carras and the Nomikos Cases because it involves prob- 
lems connected with the Institute Freight Clauses both in voyage and time 
policies.- In sections 1168a to d Lord Chorley has set out the effect of 
these decisions, and those who have occasion to continue the discussion of 
the conclusions in the Carras and the Kulukundis Cases and of the reasons 
given for them will be grateful to him for his analysis in section 1163c. 
It is not possible here to state even in summary fashion the various problems 
to which the analysis calls attention. A matter of minor amendment arises 
here, and I would suggest that attention should be called to the change in 
the numbering of the Institute Time Clauses Freight as they existed when 
the above cases were decided and as they appear in the 1948 version in Appen- 
dix 2, pp. 1247-9. The clause (e.g.) which is described by the number 5 in 
section 1161a and in note 13 is numbered 6 in the 1943 version. ' 

It is stated in section 1213 that, supposing that the owner of a ship gives 
notice of abandonment to the underwriter and the underwriter rejects it, then 
‘the property (—i.e., in the ship—) becomes res nullius’. The authorities which 
are cited do not seem to me to justify such a wide and positive assertion. 

The frustration of a contract which is not a contract of marine insurance 
but a contract made between a shipówner and a charterer or between a ship- 
owner and a goods owner has given rise to many problems and decisions in 
respect of the contract of marine insurance, which has been made in con- 
nection with the same transaction. -Some of them are connected with the 
operation of the well-known words in the policy of marine insurance, 
‘restraints of princes’. See sections 882 to 832f of the edition under 
review. Lord Chorley has added to the text a reference to one of the 
most important decisions in that class, decided in the House of Lords in 
1941, Rickards v. Forestal Land Co., Ltd. [1942] A.C. 50. I am not sure 
that I should agree with the observation in note 10 to section 832 to the 
effect that ‘except perhaps in Sanday’s Case the doctrine of “ commercial 
frustration” does not appear to have been applied in marine insurance’. In 
Sanday’s Case [1916] 1 A.C. 650 the insurance was on goods shipped by 
British merchants on British ships for carriage to Hamburg. War between 
Great Britain and Germany broke out while the goods were still at sea. 
From that moment the further prosecution of the voyage became illegal, as 
it involved trading with the enemy. To quote from the speech of Lord 
Wright in Rickards v. Forestal Land Co., Ltd. (supra) at p. 91: ‘The 
cargoes (ie. the cargoes in Sanday’s Case) were safe on the carrying ships 
but the adventure could not be completed because the port of destination 
had become enemy territory and hence the adventure of the British goods 
owners was frustrated’. The ships discharged their cargoes in the United 
Kingdom and the goods owners gave notice of abandonment and succeeded 
in their claim. It seems to me that in principle a parallel combination of 
‘the doctrine of commercial frustration and the law of marine insurance is 
to be found in such cases as Rodocanachi v. Elliott (1873) and Jackson v. 
Union Marine (1874) and some support for this view is derivable from the 
opening words of section 832f. But I may have failed to do justice in some 
way to the point of Lord Chorley's observation. 

In the printing of the Marine Insurance Act, 1906 in Appendix 1 the 
sections of the book which deal with a particular section of the Act are 
quoted against that section. Those who use the book will be glad that this 
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excellent practice has been continued. The Appendices also contain a full. : 
and helpful selection of Institute Clauses and also the Yòrk-Antwerp Rules 
of 1950. ; 

C. T. Le Sper: 


INVENTIONS, PATENTS AND MonoroLy. Second Edition. By PetER 
MEINHARDT. [Stevens & Sons, Ltd. 320 pp. 80s.] 


Wiru the passing of the Monopoly and Restrictive Practices (Inquiry and 
Control) Act, 1948, and the Patents Act, 1949, Mr. Meinhardt has brought 
out a second edition of his valuable work. In addition to these Acts, 
Mr. Meinhardt has extended his knowledge of the subject, and has passed 
on to the reader the benefit of his study. It is a pity that Mr. Meinhardt 
has not thought fit to extend his historical note on the patent law for his 


-brief notes show that it is a fascinating subject for investigation. This book 
' was welcomed when it first came out as being *helpful in interpreting to the 


ordinary citizen, as well as to the expert, the spirit and purpose of the patent 
law’; and a second reading of the book confirms the-view that it is not only 
informative but can be read with enjoyment. 

With the removal of the passages relating to suggestions for reform, the 
book becomes more authoritative and less controversial. The new Acts are 
clearly dealt with in Part 3 of this edition. 

A I. G. R. M. 


Other publications received :— 


Tue Justices’ Hannsoox. Second edition. -By J. P. Eppy, x.c. 
With a Foreword by the Rreur Hon. Lorp OAKSEY. [Stevens 
& Sons, Ltd. 1951. 12s. 6d. net.] 

EXAMINATION NoTE-BOOK or Tug EncLIsH LEGAL System, including 
a History of Judicial Institutions. By R. H. GRAVESON. ` 
Second edition. By JosEPH JACKSON, M.A., LL.B., LL.M. 
[Sweet & Maxwell, Ltd. 1951. 6s. 6d. net.] 

REAL PROPERTY IN A NUTSHELL. Second edition. By H. F. J. 
TEAGUE, LL.B. [Sweet & Maxwell, Ltd. 1951. 6s. 6d. net.] 

THE Pusiic Utinirirs Street Works Acr, 1950. By Hanorp 
PaRRISH, LL.B. [Sweet & Maxwell, Ltd. Stevens & Sons. 
W. Green & Son. 8s. 6d. net.] 

A GUIDE ro THE MICROFILM COLLECTION or EARLY Stare RECORDS. 
Prepared by.the Library of Congress in Association with the 
University of North Carolina. Collected and compiled under 
the direction, of WitLiaAM SUMNER JENKINS. Edited by 
Wiiiam A. Henrick. Photoduplication Service. [The Library 
of .Congress, Washington 25, D.C. $5.00.] 

CLERK AND LINDSELL: Law oF Torts. Third (Cumulative) Supple- 
ment to August 31, 1950. By B. Cueptow. [Sweet & Max- 
well, Ltd. 4s. net. ] 

Tur Scuoor, SOCIETY AND THE DELINQUENT. By Rosert BIRLEY, 
C.M.G., LL.D., Headmaster of Eton College. The Tenth Clarke 
Hall Lecture. [The Clarke Hall Fellowship, Tavistock House 
` South, Tavistock Squaré, London, W.C.1. 1s.] 

Tur Nationa HEALTH SERVICE Act, 1946, ANNOTATED. Supple- 
ment to 1948 Edition. By S. 'R. SPELLER, LLB. [H. K. 
Lewis & Co., Ltd., 186 Gower St., London, W.C.1. xxxvi 
and 285 pp.. 1951. 27s. 6d. net.]  ".- i 
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THE RELATION BETWEEN COMMERCIAL 
LAW AND COMMERCIAL PRACTICE * 


THE ordinary citizen has to take the law much .as he finds it. It 
someone does him what he conceives to be an injury, he hopes that 
there will be some process whereby he can obtain redress; but if 
his solicitor, while sympathising with the harsh treatment which he 
has received, tells him that it is not a matter in which the law gives 
"a remedy, he accepts the position, frequently with patience and . 
usually without surprise. He does not expect the law to conform 
too closely to his own ideas. *It may be equity but it is not 
justice? was a favourite phrase of one of my aunts who paid too 
many visits to Lincoln's Inn. - 

This resignation has never been the attitude of the business 
man, as he is now called,—the merchant, as he was called in the 
years when the law merchant was growing up. He is able to adopt 
a more independent line because plaintiff and defendant are 

. generally prepared to co-operate. In the ordinary sphere of litiga- 
tion a defendant is usually delighted to take advantage of every 
technicality that will enable him to frustrate the plaintiff. But 
business men are not always separated by a quarrel or a grievance; 
usually they' have a friendly dispute which they want solved. If 
the courts will not solve it for them satisfactorily they will find 
somebody else who will. If the ordinary plaintiff is denied an 
effective remedy the ordinary defendant is pleased to take advantage 
of it. Not so the merchants who are constantly dealing with each 
other. The fair solution of a dispute is a matter of concern to all. 

Looked at in a broader sense, an’ economie system which did not 
include as a part of itself, or at any rate as an adjunct to it, 
machinery for settling commercial differences in accordance with 
the ideas of commercial men would be bad for trade. Such 

' machinery is one of the facilities which a great trading country 

' must afford if its trade is to prosper. .It was upon this postulate 

that the law merchant was founded. May I take a quotation from 
the year books of 1475, set out in Professor Potter's Historical 

Introduction to English Law, 9nd ed., p. 160: ‘This suit is 

brought by an alien merchant who has come to conduct his 

. ease here; and he ought not to be held to sue according to 


.* A University of London Advanced Lecture in Law, delivered at the London 
School of Economies and Political Science on May 1, 1951. 
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the law of the land, to await trial by twelve men and other 
solemnities of the law of the land, but ought to sue here, 

, and it ought to be determined according to the law of nature 
` in the Chancery, and he ought to be able to sue there from 
hour to hour and day to day for the speed of merchants’. -Not alt 
of this is still true. The twelve men are now diluted. with women 
and are regarded as a luxury rather than an imposition. The refer- 
ence to the law of nature as administered in Chancery is no longer 
apposite: no merchant would put up with the sort of treatment 
which the courts of Chancery are popularly supposed to mete out to 
testators. who cannot answer back. But in its spirit, particularly i in - 
its feeling for the alien merchant, it is as true today as it was 500 
years ago. The Commercial Court prides itself upon being as much 
a part of the City of London as it is of the machinery of the law; 
and the part that London has played, in international shipping 
and insurance particularly, has benefited from the willingness of 

j foreigners to litigate in the Commercial Court. All this means that 
in commercial matters lawyers are willing to be unusually responsive 
to the needs of their publie. The counsel who sends away a client 
with a good grievance but no legal remedy may shake his head sadly 
over the gaps in the law; but he rarely feels that his pocket is likely ` 
to be touched. The knowledge that if a customer does not like 
your wares he may go elsewhere,—to arbitration or to the courts of 
another country,—is salutary. Unlike the somewhat aloof dignity 
of the ordinary court of justice, with the feeling that the recipient 
ought to be glad to get whatever he is given, the commercial law 
and commercial courts take a particular pride in attracting business 
and in dealing with it in a manner which is felt to be satisfactory. 
The maxim boni judicis est ampliare jurisdictionem is as an adver- 
tising slogan perhaps lacking in mass appeal, but it does at least 
indicate the general idea that a court should sometimes go out and 
get business. 

The law merchant and the special courts of boroughs and fairs 
and the Court of Piepowder were designed to give speedy and 
simple justice according to the custom of merchants. By. the seven- 
teenth century it was established that the custom of merchants was 
part of the common law. Such custom is after all no more than a 
rule which merchants informally make for their own conduct and 

: in theory therefore commercial law ought to be a reflection of the 

constantly changing ideas of conduct which merchants may have. 

But in truth it is only with much effort that law and practice upon 
any subject can be kept together; and that is because, though they 

have the same origin, they are in their motions attracted by 

' different objects. Rigidity and a regular pattern are pleasing: to 

the legal mind, and so soon as he can the lawyer sets up a system 

of principles and rules from which he is reluctant to depart. He 
` may start close to his subject, but because it is alive, illogical and 
contrary, it is likely to slip and slither out of the pattern he devises 
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for it. The danger in any branch of the law is that it ossifies. If 
all lawyers were made doctors overnight, they would flock to the 
dissecting rooms, for I am sure that they would prefer corpses to 
live patients. The lawyer starts, for example, by telling himself 
thgt he construes contracts so as to ascertain the intentions of the. 
parties; but before long he has invented canons of construction 
and other rules which make things easier for himself but much more 
diffieult for the parties who do not know the rules. The Sale of 

Goods Act is, I suppose, the custom of merchants as developed by ` 
lawyers, but developed to such an extent that most of it is now 
as strange to the average business man as the laws of contract _ 
bridge would be to the player who first thought of whist. 

In this lecture I want to examine what it is that keeps com- 
mercial law in tune with the ideas of business men. It is no longer 
custom. It is perhaps too strong a thing to say that proof of a 
new custom of any importance is hardly more than a theoretical 
possibility, but certainly it is very rare. What has virtually 
killed it is the written contract. In the days when a market was 
a definite place and when trading was done by the interchange 
of a few words, the eustom of the market was the basis of the 
contract. Moreover, it was reasonable to assert that; a person who 
traded: in a particular place must’ be taken to have informed himself 
about the customs of that place. But when the scope for trading 
activities was enlarged and buyer and seller no longer met face to 
face, the written word superseded the spoken; and the identification 
of a custom common to both parties became more difficult. Today 
a trade custom will not be received by the court unless it can be 
shown to be reasonable, to be consistent with the express terms of 
the contract and to be universally recognised in the trade as a 
binding custom. It is this last stipulation that usually proves to be 
the stumbling block. The witness who seeks to prove the custom 
wil be asked to cite instances in which a party has submitted 
willy-nilly to what is said to be the customary mode of performance 
or the customary claim, thereby recognising the binding fórce of the 
custom. If he cites what he thinks is an' instance, he will be asked 
for the terms of the relevant contract, which he rarely knows; for 
unless it can be shown that a party has submitted to something 
beyond the express or implied requirements of his contract, he 
cannot be said to have paid tribute to the custom.  Universality 
is a stiff test too; one witness of repute who says he has never 
recognised the custom may be fatal. It is for this reason that 
while trade customs are often asserted by business men they 
frequently turn out to be no more than the way in which that 
partieular man has become habituated to doing business—any 
. practitioner in the courts will advise his client that the satisfactory 
proof of custom is notoriously difficult. Thus, though custom was 
the fount of the law merchant, it can no longer be regarded as a 
revivifying source of commercial law. 
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But, as in most systems which are vital and flexible, that which 
destroys the old brings with it its own solution. The written 
contract which so largely destroyed custom has placed in the hands 
of business men a substitute for it. Few business men can ba 
bothered to write elaborate contracts for themselves. The ordinary 
small tradesman sometimes has a set of conditions on the back of 
his notepaper. He rarely takes the necessary precautions to make 
sure they are any part of any contract; and certainly never seems 
to envisage the possibility of their clashing with a similar set of 
conditions on the opposite side. A fortnight ago a witness before 
me, who found himself in that position, was asked why he had not 
written to the other side so-as to reach some agreement upon what 
conditions should prevail. ‘We should never get any business 
done if we did that sort of thing ’, he said, * besides we haven't got 
time for it.’ ‘Then’ why do you have any conditions at all?’ 
‘Oh, everybody does.’ Usually such conditions have grown up 
piecemeal. On an occasion when he sustains some reverse at the 
hands of the law, the business man will decide that he must have 
something to prevent that happening again and will frame a 
condition accordingly. 

But in the more organised trades it is different. Forms of 
contracts are prepared by central bodies and are invariably used. 
A Lloyd’s policy, for example, is a short and usually quite irrelevant 
document; but there will be attached to it an appropriate set of 
clauses such as, in the case of marine insurance, the Institute Time 
Clauses, the Institute Cargo Clauses, or the Institute Freight Clauses. 
Charterparties are similarly settled on recognised forms. The 
Baltime charterparty is an example. It-is a form settled in 1912 
and since revised from time to time. The London Corn Trade 
Association has its forms of contract for c.if. trading and f.o.b. 
trading and so on. It is these three topics—insurance, more 
particularly marine insurance; shipping, that is, particularly con- 
tracts of affreightment such as charterparties and bills ‘of lading; 
and the sale of goods, c.i.f. or f.0.b. or otherwise involving shipment, 
which are the chief material involved in the commercial list. In 
addition to these contractual forms there are other matters incor- 
porated into contracts. Thus The Hague Convention is incorporated 
into most contracts of affreightment either by virtue of statute, in 
this country the Carriage of Goods by Sea Act, 1924, or by 
an over-riding clause generally known as the Clause Paramount. 
Similarly general average is governed by the set of rules known as 
the York-Antwerp Rules which are revised from time to time, the 
last time being in 1950. 

Now the important thing is that all these documents are mainly 
the work of commercial men. In the drafting of some, such as The 
Hague Convention, the lawyers take a hand. But the Institute 
clauses and the ordinary contractual forms are the work of laymen. 
From time to time the courts are apt to say that they are very 
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badly expressed and it is a pity that whoever is responsible for 
them did not go to a good firm of commercial solicitors. But the 
laymen pursue their way undeterred. It may seem curious that 
when the authors of these forms and clauses realise, as they must, 
that in the event of a dispute the result. will turn upon what view 
the lawyer takes of them, they should not get a lawyer to draft 
them. But they regard it as more important that they should keep 
the drafting in their own hands; and I think that, whatever the 
formal imperfections may be, that is a practice which contributes 
to the health and vitality of commercial law. Although it may not 
render the corpus of commercial law more beautiful or more artistic, 
it does make it healthier and more vigorous. 

What this amounts to is that the ideas of the lawyers are 
ultimately controlled by the laymen. That is of course true in the 
case of the ordinary law of the land, where "Parliament is the 
revising agency. But excepting matters where the Crown's own 
purse is touched—revising legislation will come quickly enough to 
overturn a revenue decision unfavourable to the Crown—the process 
is a slow one. The commercial world acts in the same way but 
more quickly to bring the law into accord with its ideas. Numerous 
examples could be cited. British and Foreign Marine Insurance v. 
Sanday [1916] 1 A.C. 650 concerned two British ships carrying: 
British goods to Hamburg, and which on the outbreak of war in 
August 1914 were diverted to British ports. The goods themselves 
therefore were saved from the enemy; but it was held by the House 
of Lords that there was a constructive total loss under the policy 
insuring them, inasmuch as they had not reached their destination 
and therefore the venture was lost. The decision was one which 
followed from the legal conception of constructive total loss, once 
it was properly understood; but clearly it carried the underwriters 
further than they wanted to go. So they amended their policies 
for the future by adding a clause:— ‘ warranted free of any claim 
based upon loss of, or frustration of, the insured voyage or adven- 
ture caused by arrests restraints etc’. This clause in turn was the 
subject of litigation during the 1989 war in Rickards v. Forestal 
Land. Co, [1942] -A.C. 50. 

In making amendments of this sort the laymen leave a lot to 
the lawyers. Ad hoc amendments are likely in any event to do 
that: witness the series of Rent Restriction Acts. But an amend- 
ing statute contains at least an attempt to cover in an orderly 
manner such contingencies as can be foreseen. The layman does not 
always seek to do that. His method of drafting is to add, but 
rarely to alter or remove. The clause which I have just cited is 
typical. The draftsman does not get at his object by amending 
what is in the policy already; he just adds a clause to it saying 
that it is to be ‘ warranted free’ of whatever it is that he does not 
like. -If he wants to add a special term to a printed charterparty 
he writes it in the margin, or perhaps stamps it over the print 
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with a rubber stamp, not much caring whether the print under the 
stamp remains legible; or he attaches a printed slip. The usual 
insurance policy, for example, carries its endorsements like bunting 
flapping in all directions. The business man does not trouble to 
consider what effect the particular addition may have on the 
contract as a whole. He relies on the courts.to work that out for 
him. As a result the courts have evolved a number of rules which 
are more or less specially designed to deal with commercial 
documents, to which they will grant a latitude which would never 
be extended to the efforts of the professional lawyer. They are 
quite used to dealing with flat contradictions; it is not uncommon 
to find some part of the document saying one thing and another 
another. So they have rules to deal with this—not lawyers’ rules 
but rules which do, I think, reflect an accurate knowledge of the 
way in which these documents are built up. There is the rule, 
for example, that where written and printed words are inconsistent 
the written words shall govern; see, for example, Hollis v. White 
Sea Timber Trust (1986) 56 LI.L.R. 78 per Porter J. (as he then 
was) at 81. The court assumes, I think rightly, that the business 
man certainly intends what he specially wrote on to operate, but 
may well have forgotten some part of the mass of print. There is ` 
the even more sweeping rule known as the rule in Glynn v. 
Margetson [1898] A.C. 357 whereunder the court can as a matter 
of construction disregard a clause which is repugnant to the main 
object of the contract. There again the courts assume that the 
parties will know what it is they have in mind, but will often not 
take the trouble to make sure that all the various clauses fit in with 
the central idea. In the administration of this rule in Temple 
S.S. Co., Ltd. v. Soyfracht, the Court of Appeal was prepared to 
disregard even a clause which the parties had written into the 
print, though the House of Lords found it possible to uphold the 
same construction without quite such drastic action; see (1945) 
79 LI.L.R. 1 per Simon L.C. at 7. Then it is a long time since 
anyone has sought to invoke the presumption against surplusage 
in the construction of a commercial document. Business men are 
confirmed tautologists. Where the lawyer says:— ‘ You need not 
say that because it is already covered’, the business man says:— 
‘If it is already covered, what is the harm in saying it again?’ 
On the whole this partnership has worked very satisfactorily. 
Both sides have gone some distanee to understanding and appre- 
ciating the views of the other. The lawyers smile amiably at the 
little tit-bits which are dear to the hearts of business draftsmen. 
No charterparty, for example, is complete without the clause: 
‘Penalty for non-performance of this charterparty is proved 
damages’. A similar clause, which provided that the penalty 
should be the estimated amount of freight, was first held inopera- 
tive by the courts in 1811; and has appeared quite regularly ever 
_since. In contracts for the sale of goods there is a clause that has. 
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become very popular, and that is: * Each delivery to stand as a 
separate contract’. So far as I know that has not yet been judici- 
ally construed, and when it is, it is likely that a gay time will be 
ehad by all. No one even smiles now at the venerable Lloyd's 
pelicy whereby the subject-matter of the policy is set out as being 
*the good ship or vessel called the blank’, but which may turn 
out to be anything from a bale of hemp to a fine day. Even if 
it isa bale of hemp, elaborate provisions are stil made for the 
identification of the master. ` * Whereof Blank is master, under 
God, for the present voyage’, the policy reads, ‘ whosoever else 
shall go for master in the said ship, or by whatsoever other name 
or names the said ship or the master thereof is or shall be named 
and called’. Anyone might think that if there were uncertainty 
about the name of the master, the policy would be void; I need 
hardly say that I have, never known the blank space for the 
master's name filled in. Lawyers who have been taught from their 
cradles that every word of the contract must be given its meaning 
pass over these mountainous obstacles without a tremor. I do not 
think anyone has ever said anything really unkind about it. 
Nothing worse than that ‘ This policy of insurance is a very strange 
instrument, as we all know and feel’: per Mansfield C.J. in Le 
Cheminant v. Pearson (1812) 4 Taunt. 380. 

But the laymen have had a certain amount to put up with also. 
For many years marine underwriters have * warranted themselves 
free’ of war risks, which have been separately insured by a body 
ot war risks underwriters who undertook to cover ' consequences 
of hostilities and warlike operations ’—a phrase which goes back 
at least as far as 1863. In using this phrase it seems obvious that 
the sort of thing the underwriters had in mind was that wartime 
conditions would bring into existence numerous additional risks 
which would render the ordinary premium quite inappropriate and 
therefore that these risks should be covered by a separate policy 
and for a separate premium. But these very general words were, 
as it were, flung out for interpretation by the courts, and so provide 
a good example of the way in which business men are often content 
to indicate their notions and leave the rest to the commercial 
lawyers. As Lord Porter said in The Cozwold [1942] A.C. at 714: 
* The fact is that there is no form of words in which underwriters 
and insured can express themselves so as to convey with precision 
what they mean to include in war risks. Indeed, I do not think 
that they themselves know exactly what they desire to embrace 
in the cover furnished, and I fancy that they best convey their 

: intention by using the somewhat vague words in which this present 
clause is expressed, leaving it to the courts by a series of decisions 
to determine the line of demarcation between the two forms of 
risk’, The exegesis of these six words, if all the judgments upon 
them were gathered together, would fill several volumes of the 
law reports. One of the first cases to be considered by the House 
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of Lords—The Petersham [1921] 1 A.C. 99—was that of a ship 
which, sailing without lights under wartime conditions and as 
required by the wartime regulations, collided with another vessel. 
A good example, one might think, of the sort of additional risk, 
which the parties had in mind; so much so that in The St. Osweld 
[1917] 2 K.B. 769 Lord Birkenhead, then the Attorney-General, 
who appeared for the Crown as the war risk insurer, had at p. 771 
conceded the point. But in The Petersham the House of Lords . 
pointed out with irrefutable logic that it was not a consequence of 
war at all, but the consequence of a peaceful operation conducted 
in wartime—a wholly different thing. In The Matiana [1921] 1 
A.C. 99 two merchant ships collided while they were in convoy. 
The war risk underwriters seemed at first sight, and to Bailhache J. 
who tried the case, to be on a bad wicket; the sailing in convoy 
was a purely wartime expedient and obviously increased the risks 
of collisions. But in the House of Lords they were doomed to 
disappointment by a majority of three to two. Sailing in convoy, 
the House held, affirming the Court of Appeal, might involve a 
warlike operation but the merchant ships were taking no part in 
it; ‘the sheep are not the shepherd and are not engaged in the 
operation of shepherding’, said Atkin L.J. at [1919] 2 K.B. 698. 
Thus it looked at first as if the marine underwriters were going 
to have to pay for everything. But there was soon to be a dramatic 
swing of the pendulum. For the courts proceeded to elucidate the 
consequences of a warlike operation in the following manner. You 
first identified the operation, i.e., sailing from point A to point B. 
You next asked yourself whether it was ‘ warlike’ or not. Under 
this head, carrying ammunition or other military cargo to a war 
base was held to be a warlike operation. If the operation was war- 
like, then you asked yourself whether the casualty—the collision or 
stranding or whatever it was—was a consequence of the operation, 
that is, of the movement through the water. Observe, not of the 
warlike character of the operation or of some warlike attribute of 
it, but of the operation. In other words, the function of the word 
‘ warlike ? was deemed to be exhausted once it had identified the 
operation as being of a class which came within the policy, and it 
was not to be employed as a guide to the nature of the consequences. 
The result, as summarised by Lord Porter in The Coawold [1942] 
A.C., at 719, was *that almost any casualty befalling a vessel as a 
résult of her own action in proceeding on a voyage, in a case where 
proceeding on that voyage was a warlike operation, was caused by 
a warlike operation?. Under the conditions of modern warfare from 
1989 onwards, many merchant ships were employed for quasi. 
military purposes and became, as it was called, * quasi-warships ’, 
whose every movement through the water might cause war damage. 
It'looked as if there were going to be few risks left for the marine 
underwriters. The courts began to beat a retreat from the extremi- 
ties of their own reasoning. In The Comwold [1942] A.C., at 713, 
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* Lord Wright sounded the bugle call. ‘Logic i in law is not exact’, 
he said. It so happened that the previous cases had been pocetne 
with collisions or strandings, and that no casualty caused by heavy 
weather had been involved. So much subtle thought was expended 
upon the distinction between a hard object, such as is encountered, 
in a collision or stranding, and & wave, presumably to be classed 
as a soft object. Things like rocks which had fixed local positions. 
were compared with waves which momentarily rise and then dis- 
appear; dnd it was pointed out that the vessel was an active partici-. 
pant when a collision or stranding occurred but only a quiescent 
sufferer under heavy weather. It was in The Coxwold that Lord 
Atkin, at p. 700, with a complacency which future generations may 
regard as excessive, said that nearly every question which could. 
arise on the controversy between marine and war risk had been 
settled *to the great convenience of the shipping world, if not with 
the approval of all their advisers?. Certainly no one had less cause 
. for distress than the lawyer.at the course which the controversy: 
took, and cynics might suggest that their convenience was not 
altogether overlooked. Lord Justice MacKinnon was fond of saying: 
that the lawyers had made more out of these six words than out of 
` the whole of the rest of the dictionary. 

I have thought it worth while to spend a little time on this 
rather abstruse topic, because it is, I think, a good illustration of the. 
danger that besets the relationship between commercial lawyers and 
commercial men; that the commercial man's vagueness of thought 
and happy- go-lucky phraseology may have to sustain a weight of 
logical argument which it was never constructed to "bear. This is. 
a point which wants watching if the harmony between commercial 
men and commercial lawyers is to continue. ‘I shall return to this 
before I conclude this lecture; but I should like first to examine. 
the other ways in which commercial law and practice are kept 
together. I have dealt with the ways in which the corpus of com- 
mercial law is kept in line with the ideas of commercial men ; but 
there is another important factor to be considered, namely, the 
manner in which the commercial way of looking at things is kept 
present to the mind of the lawyer, so that when he is construing a 
document he has some sort of intuitive idea of the way in which 
the authors of it regarded the matter about which they were. 
contracting. 

The people who deal with litigation are divided into at least. 
three strata. There is the lay client himself, the solicitor and the. 
barrister. In the ordinary legal world the barrister is rather remote. 
from the lay client. He sees him only at conferences; he does not 
work with him to the extent that the solicitor may do. There is an. 
important and intermediate class of those whom, after the analogy 
of the quasi-warship, I might call quasi-lawyers. They are the. 
business people who for some reason or another specialise in legal 
subjects, and the lawyers who serve specific business interests. In. 
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the latter class, there are the legal branches of Ministries and of big 
business concerns; and although the concern itself is in a sense the 
client, the real lay client is the particular department that deals 
with the business. In the former class there are the men who belong 
to trade bodies and who, as I have said, are often responsible for 
the drafting of documents; and there are in commercial matters 
men who act as arbitrators. It is a natural result of specialisation 
that these divisions should be much less pronounced. In the 
ordinary legal world, the barrister sees a multitude of solicitors 
and the solicitor sees a multitude of clients. In the more specialised 
commercial-legal world the barrister sees very largely the same 
Solicitors and to a considerable extent also the same lay clients, 
of whose outlooks, habits and ways of business he therefore gets 
direct and constant experience. In short, the fact that the 
specialised legal-commercial world is to some extent divided off 
vertically from the rest of the legal world means that the horizontal 
divisions within itself are less pronounced. 

This is true of any specialised department of legal business no 
doubt. On the legal-commercial side there are, however, additional 
factors affecting it. One of the most important of these is the 
practice of commercial arbitration. Virtually every commercial 
contract, i.e., every charterparty and every formal commodity 
contract—not policies of marine insurance—contains an arbitration 
clause. It is not always invoked. If it is, and one side objects 
to it, the courts will not enforce it unless the dispute involves some 
question of fact suitable for law arbitrators—not, for example, if 
it concerns a pure point of law. Many commercial disputes are 
dealt with in the first instance by arbitration. These arbitrations 
fall into two classes, First, there is the purely trade arbitration— 
Tor example, a dispute about the quality of goods. Upon matters - 
'of this sort, the arbitrator's decision, if properly given, never reaches 
the courts at all. It is only if he commits some blunder at the 
hearing which vitiates the result, or if, being so unwise as to state 
his reasons, an error of law is to be found upon the face of the 
award, that the courts will intervene. The second class of case 
is where it is clear that sooner or later the courts will or may have 
to determine some point of law but where the main dispute is on 
fact. In such a case the litigants can have the facts finally deter- 
mined by the arbitral body, subject to the right of either side to 
‘ask for a case to be stated upon a point of law. The point is then 
‘decided by the court upon the facts found by the arbitrator. In 
the purchase and sale of commodities the arbitrating body is 
usually, either in the first instance or perhaps by way of appeal' 
from a single arbitrator, the committee of the trade association. 
In shipping disputes arising under charterparties and bills of lading, 
‘each party selects an arbitrator of its own. He is a person who 
specialises in advising on disputes and arbitrating if necessary; he 
"may originally have been a broker who has found his way into this 


Jory’ 1951 COMMERCIAL LAW AND PRACTICE 259 


particular class of business. He is regarded by the party who 
‘appoints him as their negotiator and advocate. If the two 
arbitrators cannot dispose of the claim amicably, an umpire is 
appointed. But before that,stage is reached, if legal points are 
inyolved, solicitors will have been retained; and if it is plain to 
them that there is law in it, they will probably suggest to the 
arbitrators the appointment of a legal umpire, either a solicitor or 
barrister, and in matters of substance generally a King’s Counsel. 
Thereafter, the arbitrators carry no ‘responsibility for the decision. 
They could do so if they agreed; but in practice they never regard 
themselves as free to agree contrary to their clients’ interest, and 
the matter is therefore settléd by the umpire. I recollect an action 
when I was sitting as umpire and at the end of the hearing I'asked 
the arbitrators formally whether there was any point on which 
they were able to agree; and one of them replied :—*I will agree 
to anything my counsel says, but not to anything else’, The 
courts are well aware that arbitrators act as advocates and are 
even called as witnesses by the party who has appointed them. 
These praetiees are ordinarily frowned on, but in commercial 
matters a good deal of latitude seems to be extended; see French 
Government v. Tsurushima Maru S.S. (1921) 87 T.L.R. 961 and 
Bourgeois v. Weddell & Co. [1924] 1 K.B. 589. When an umpire 
has been appointed and counsel are arguing the case before him, 
there does not seem to be a great deal for arbitrators, who are 
resolved to disagree, to do. The Arbitration Act of 1984 recognised 
this and provided by section 5 (2) that after the appointment 
of an umpire, the court might, on the application of any party, and 
notwithstanding anything to the contrary in the arbitration agree- 
ment, order that the umpire should act in place of the arbitrators 
and as if he were the sole arbitrator. By this means the parties 
would be saved the sometimes substantial amounts of the arbitrator’s 
fees. But applications under this section are made rarely, if at all. 
The parties seem to prefer that the arbitrators should continue 
to sit with the umpire and use their position to fortify their clients’ 
case. The legal umpire thus has the benefit of their opinion on 
trade matters. The significance of the practice in the connection 
in which I am referring to it is that it is yet another way by which 
the lawyer is kept in touch with the trade and vice versa. The 
legal umpire hears the views of the trade arbitrators on many points 
in the evidence. ‘The trade arbitrator sees, as it were from a 
position on the bench, the law working; and when he comes sub- 
sequently to conduct an arbitration on his own he has acquired 
knowledge of the standards which the law expects. 

In what I have just said about the law and practice of 
commercial arbitrations, you may have observed the control which 
the law exercises over them largely by means of machinery now 
contained in the Arbitration Acts, 1889 to 1950, but based 
fundamentally upon the rule of public policy that no man can by , 
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agreeing to arbitration oust the jurisdiction of the courts. It is 
worth a short digression to consider that rule. At first sight it 
might be thought that the law courts should be regarded as a 
facility available to business men; but that if they find it cheapen 
or more convenient to settle their disputes finally in some other 
way, they should be permitted to do so. On questions of fact, 
that is generally allowed; but the common law insists that it 
should have the final say on questions of law. If each trade or each . 
market made its own laws there would be no uniformity and might 
be no publicity. It might. be cheaper for the litigants in a particular: 
case, but it would be bad for the community as a whole, for no 
` citizen can arrange his affairs, commercial or otherwise, in 
accordance with the law, unless its principles are fixed and ascer- 
tainable, and departure from them to suit individual cases is 
forbidden. In Czarnikow v. Roth Schmidt [1922] 2 K.B. 478, 
Bankes L.J. said at 484:—* Among commercial men what are 
commonly called commercial arbitrations are undoubtedly and 
deservedly popular. That they will continue their present 
popularity I entertain no doubt, so long as the law retains sufficient 
hold over them to prevent and redress any injustice on the part 
of the arbitrator, and to secure that the law that is administered 
by an arbitrator is in substance the law of the land and not some 
home-made law of the particular -arbitrator or the particular 
association’.  Serutton L.J. at 488 said :—* There must be no 
Alsatia in England where the King's writ does not run’. These 
were the considerations doubtless which moved our ancestors to 
absorb the custom of merchants into the common law. | 

After the lay arbitrators, and closer than them to the law, . 
there come solicitors and counsel. It is, I think, less common than 
it used to be for solicitors in general practice to advise on points 
of*law; they are tending in matters of substance to be the link 
connecting counsel with the lay clients. But the well-known firms 
of commercial solicitors stick to the old tradition. Most of the 
partners are expected to give, and do give, a sound opinion on 
any ordinary point of commercial law. Counsel, particularly the 
Junior Bar, are not dealing with casual clients; the lay clients are 
people whom they meet frequently. Finally, since the commercial 
list was first started, there has always been on the King’s Bench 
and available to take charge of the list, at least one (and generally 
more than one) man who has practised extensively at the commer- 
cial bar and who has not left behind him his knowledge of business 
habits and ways of thought. Outside the immediate sphere of 
the law all these people may meet at professional functions. They 
belong to bodies such as the British Maritime Law Association, 
whose main business it is to confer with similar bodies in other 
countries and reach agreement upon common questions of law. The 
late Lord Justice Scott did conspicuous work in this field. 


Jorye 1951 COMMERCIAL LAW AND PRACTICE 261 


The dictum in 1475, which I have already cited, refers to speed 
and simplicity as well as to harmony between law and practice. 
It would not be out of place, I think, if I were to state shortly 
. What is done under modern conditions and through the agency of 
the commercial list to give speed and simplicity. The Commercial 
Court, as it is generally called, was constituted in 1894, so that 
it has now operated for just over a half century. It has no binding 
rules, either of law or of practice and procedure, which differentiate 
it from the other courts of the King's Bench. But the judge 
exercises his judicial powers in such a way as to give to the 
commercial litigant advantages which the ordinary litigant does not 
always have. In the first place, every case has a day fixed for 
it; and Subject to the business of the court the parties can have 
what date they choose. In an urgent case, if the judge in charge 
of the list is not iree, another judge with commercial experience 
will probably be available to take it upon an early date. But 
commercial litigation is not what it was in the halcyon days for 
lawyers after the 1914-18 war. The judge who is put in charge 
of the commercial list now rarely has his full time occupied with 
commercial cases., Nevertheless a judge is still kept available and 
the result is that it is possible for litigants to'obtain a date very 
easily. Speed is thus very much a matter of what the parties or 
their solicitors choose to make it. I recollect a case last year which 
involved a substantial matter, for it lasted several days, and which 
was tried before a City of London Special Jury just three months 
after the issue of the writ. 

The second feature is that all interlocutory proceedings come 
forthwith before the judge. In the ordinary King’s Bench action 
most of these are dealt with in the first instance by the Master. 
The advantage of having access to the judge direct is not merely 
or mainly that it eliminates a set of proceedings before the Master ; 
it is that in dealing with interlocutory matters the parties are in 
the presence of the judge who may be conducting the trial. Most 
schemes for reducing the costs of legal proceedings recognise the 
advantage of having someone who can in the early stages, if I 
may use the phrase, knock the parties’ heads together, and have 
included it as one of their features. Interiocutory proceedings are 
generally conducted in an atmosphere of unwillingness to make 
concessions or to co-operate. This is partly because the legal 
representatives conceive of themselves as engaged in the preliminary 
skirmishes of a campaign and think perhaps that their clients will 
judge of their value by the zeal and pugnacity which they display ; 
and partly because there is a natural reluctance for a man who 
may not be in charge at the trial to give way on matters which, 
though they do not appear important, might turn out later to 
have some significance which he has missed. But when suggestions 
as to what is reasonable or unreasonable come from the Bench, and 
what is more from the judge who may be trying the case, the 
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parties are apt to accept them and the lay clients to approve. 
Thus the judge is often able to get rid of formalities, upon which 
the parties may have a strict right to insist, but which might 
lengthen the proceedings. This is particularly true in relation to, 
matters of evidence, dispensing with foreign witnesses, treating 
documents as evidence of their contents and so on. Interlocutory 
disputes are discouraged. Applications for particulars of state- 
ments of claim for example—a great source of preliminary battles 
in ordinary cases—are not welcomed. Mere litigiousness is firmly 
discouraged. Indeed so habituated are practitioners to these ways, 
which conform to their own ideas of how litigation should be 
conducted, that these standards are generally observed. They are 
now so well established that it is unnecessary to resort to the 
robust methods which some judges practised in the early days. I 
recollect many years ago counsel beginning the first sentence of 
what was obviously intended to be a very lengthy address with :— 
* My Lord, this is an application for particulars’; and being inter- 
rupted by :— So I see. And a very silly application too. It is 
dismissed with costs °. 

But the judge exercises his powers within the ordinary 
framework of the rules and there is no special treatment provided 
for commercial causes. The position is made abundantly clear in a 
judgment by Greer L.J. in Theatrical Investments v. Frew (1987) 
58 LI.L.R. 95, from which it is worth taking a long quotation :— 
*In this case, the appellants appeal from an order for particulars 
made by Mr. Justice MacKinnon, now Lord Justice MacKinnon, 
in Chambers, in an action proceeding in the Commercial List. It 
is frequently spoken of as the Commercial Court. There is no 
such court. There is a King's Bench Court to which a judge is 
assigned to take the Commercial List, and the principles applicable 
in any case in the King's Bench Division are equally applicable 
to cases that are put into the Commercial List. . . . No doubt 
the learned judge, with his experience of cases in the Commercial 
List, has had cases of particulars being ordered which were not 
strictly within the rules of the court, but it is usual for those who 
appear in the Commercial Court to assent to whatever the judge 
thinks it is convenient to order, and doubtless the learned judge 
made the order on the assumption that there would not be any 
serious opposition to it. I was trying cases in the Commercial 
List for several years before I came to this court, and I know the 
absolute trust as between the judge and those who practise in that 
court; and frequently it is assumed that there will be assent to 
the order which is suggested by the learned judge, and therefore 
no doubt in some such way Mr. Justice MacKinnon thought that, 
at any rate, the convenience of the litigation would be served by 
the order which he made. But inasmuch as he did not consider 
the wording of rule 7B and its application to the case that was 
‘before him, I think we ought to reverse the order’. 
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Thé fixing of days and the use of a judge for all interlocutory 
applications involves what would normally be considered to be a 
wasteful and luxurious use of what is now described as judicial 
manpower. The commercial litigant is thus exceptionally favoured. 

grhere remains however the constant danger, to which I have 
‘already alluded, of the ideas of lawyers and of commercial men 
moving apart. The tendency of the lawyer is always to codify. 
Consider the c.i.f. contract. In the celebrated case of Ireland v. 
Livingstone, Blackburn J. laid down the essentials of this form 
of contract. At the time when he stated them, there is no doubt 
that he stated accurately the practice of business men. But the 
practice changes, while judicial statements of this sort tend to be 
canonised. Thus he stated that it was the duty of the seller to 
deliver to the buyer the shipping documents consisting of the bill 
of lading, a policy of insurance and a provisional invoice. Take the 
policy of insurance. Few traders nowadays take out separate 
policies of insurance for each consignment of goods. They have a 
floating policy under which they make declarations in respect of 
particular shipments. Or if they have a separate policy to cover 
the shipment they may want to split the shipment up into separate 
parts. Thus they generally tender a certificate of insurance, or 


` even a letter stating that the goods are in fact insured, and such 


documents are quite acceptable in the trade. But if a seller were 
to tender such a document unless his contract gave him liberty 
to do so, the buyer would be entitled to reject. So nearly every 
contract provides as a matter of course for the tender of policies 
and/or certificates and/or letters of insurance (‘and/or’ is a 
verbal concoction dear to the hearts of business men). Since the 
practice is now virtually universal, it seems to me a pity that the 
law should insist upon the inclusion of the specific provision and 
penalise the accidental omission of it. This is the sort of point upon 
which the law should,’so it seems to me, be alert to keep in touch 
with the changing developments of modern practice. J cannot 
believe that Blackburn J. intended his words to constitute a rigid 
and permanent definition. 

Similar questions are beginning to arise under modern practice 
upon the nature of the document of title to the goods. The delivery 
order is coming more and more into use and many c.i.f. contracts 
stipulate that the tender of it should be regarded as a good shipping 
document. Where, for example, there is a number of purchasers 
of grain loaded in bulk, it becomes inconvenient and cumbersome 
to take out separate bills of lading for each. Itis more convenient 
to take out one bill of lading to the order of the seller’s agent at 
the port of delivery and leave .him to issue delivery orders to 
different buyers. This may raise difficult problems of the sort that 


“were illustrated recently in the case of Comptoir D'Achat v. 


Belgian Grain Co. [1949] A.C. 293. The delivery order is not 
a document of title and cannot therefore pass the property in 
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unappropriated goods as can a bill of lading. The law would move 
with the development of practice if it permitted the delivery order 
to be treated as a negotiable instrument and a document of title. 
"This is theoretically possible; but while the law has never slammed, 
the door upon any new candidates for negotiability any more than 
it has upon new heads of public policy, it tends to treat both with 
suspicion; and few counsel would feel much confidence nowadays 
in any ease which depended upon an addition to either of these 
* charmed circles’. I take that phrase from the latest public policy 
decision : Monkland v. Jack Barclay Ltd. [1951] 1 All E.R. 714 at 
728. This is, I feel, to be regretted. 

It is worth returning to the point about insurance documents and 
examining! it a little more carefully; for the cases in relation to it 
illustrate the way in which the infiltration of new business practice 
into the law through the proof of custom has been dammed. In one 
of the early cases, decided before Ireland v. Livingstone, Tamvaco 
v. Lucas (1861) 1 Best & Smith 185, it was contended that the 
policy of insurance must be for the value stated in the provisional 
invoice. It-was decided by the judges in the Queen's Bench, 
including Blackburn J., that this was not the proper construction 
of the contract. On appeal to the Court of Exchequer Chamber 
reported in 8 Best & Smith, p. 89, the point was dealt with very sum- 
marily. The court said the judgment was to be affirmed. * Whether 
the delivery of such documents, as were here delivered was a com- 
pliance with the contract to deliver the shipping documents was not 
a question of law, but of fact, which had been determined by the 
jury against the defendants. It might have been thought therefore 
that the question whether the delivery of a certificate or letter of 
insurance was a compliance with a contract might also be left to 
a jury of business men. But the point appears not to have been 
raised until 1919; by that time juries had gone out of fashion and 
the judgment of Blackburn J. in Ireland v. Livingstone had been 
sanctified by age. In Manbre Saccharine v. Corn Products [1919]. 
1 K.B. 198 an attempt was made to argue before McCardie J. that 
a buyer was not entitled to a separate policy of insurance covering 
the contract goods, and that a tender of a policy covering other 
goods as well was valid. McCardie J. said at p. 206 that he would 
have dealt with the point in a few words * but for the fact that Mr. 
MacKinnon and Mr. G. A. Scott boldly and vigorously argued that 
a vendor’s duty under a c.i.f. contract, whatever it may have been 
in former times, had been modified by recent practice amongst 
business men. It may be that the requirements of a c.i.f. contract 
can be altered by general and established custom. For inasmuch 
as the meaning of such a contract was created by custom, it may 

- likewise, I presume, be altered by custom. But the evidence of 
a modifying custom must be clear indeed ere the well-known 
incidents of such a bargain as a c.i.f. contract can be changed. 
Here the defendants abandoned any attempt to prove a general 
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custom, which could lessen their prima facie obligations to the 
plaintiffs". The learned judge then disposed of an argument that 
there was a special usage or practice between the parties them- 


. selves. In Wilson Holgate v. Belgian Grain and Produce Co. [1920] 


2 K.B. 1 it was contended that the buyer was obliged to accept a 
certificate of insurance together with a broker’s undertaking to hold 
the policy to his account; and this contention was negatived. 
Bailhache J., who had an unrivalled experienee as a commercial 
judge, began his judgment by saying that it was one which as a 
judge in the Commercial Court he was reluctant to deliver, because 
it gave effect to an objection as to which commercial men in the 
City of London might well complain that it was a merely technical 
objection. He said that it had been settled since the judgment of 
Blackburn J. that the documents which the seller was bound to 
tender were a bill of lading, an invoice and a policy of insurance. 
He went on, at p. 7:— Counsel for the plaintiffs have called a 
number of witnesses of high standing in the City of London, to 
whose evidence I give absolute credence, all of whom have stated 
that it is the common practice nowadays for sellers to tender, 
instead of a policy of insurance, a broker's cover note or a certifi- 
cate of insurance. . . . These witnesses, however, could give no 
instance in which there has been any contest as to the validity of 
a tender ofa cover note or certificate, still less did they give any 
instance in which, on a buyer's demand for and insistence upon a 
poliey being resisted he has given way. On the contrary, these wit- 
nesses were all very careful to explain that they were not prepared 
to Say that the buyer was bound to take a cover note or certificate 
instead of a policy of insurance. All that they could say was that 
.So far as they knew these cover notes and certificates were con- 
stantly taken and never refused’. He held therefore that no 
custom had been proved and said that he was bound to give effect 
to the defendants’ objection, though he did so most unwillingly. 
In Diamond Alkali Export Corporation v. Fl. Bourgeois [1921] 3 
K.B. 448 McCardie J. reiterated his view that a document of 
insurance is not a good tender in England under an ordinary c.i.f. 
contract unless it be a policy; and added at p. 457 :— It may well 
be'that this decision is disturbing to business men °. 

"This series of decisions shows the extent to which the courts have 
mortified custom.~ A judge will let business practice influence his 
mind intensely in the construction of a business contract; but he 
cannot easily allow it to contradict or add a new matter to the 
language which the parties have used. This attachment to the 
written word, which is so naturally and inevitably a part of the 
legal system, creates one of the sharpest differences between legal 
and business ways of thought. The business man is prone to treat 
the formal contract, a document which he does not always bother 
to read, as being merely the seal that is set upon a course of 
negotiations between himself and the other party in which he thinks 
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that he has achieved a common understanding. I have had business 
men in my chambers, when at the Bar, who, wben a particular point 
of difference arose, have said how it would. be solved according to 
the customary practice in the trade. ‘But’, I have interjected 
‘that is not what the contract says.’ ‘Oh, the contract, let sme 
see it’, and when his attention is directed to the document which he 
has signed, and which he is probably considering in any detail for 
the first time, he is apt to say:—‘ Well I cannot help that; I told 
you the way things are always done’. 

It may be impossible to effect a complete reconciliation between 
these two opposing attitudes of mind. Business men as. a rule 
like the idea of the written contract; it gives them the feeling that 
they have tied the deal up. But they cannot give the time and 
thought that is necessary for the drafting of precise and comprehen- 
sive terms, and they have little inclination for the task. They like 
the solemnity of the contract but do not care about its details. To 
the lawyer the written word has the supreme merit of certainty 
and permanence; and he therefore presumes it to be the final 
embodiment of the wishes of the parties. In English law, though 
not, I think in most continental systems, it excludes and renders 
inadmissible evidence of what has gone before. "This gives to a 
contract a rigidity under which the business man sometimes chafes. 
I think that the law might go further than it does towards meeting 
the business attitude. In particular a more generous admission into 
the contract of custom and trade practice would be entirely in 
keeping with the basic principles of the law merchant and with the 
traditions which lie at the heart of the common law. 


Parrick Drviin.* 


* The Hon. Mr. Justice Devlin has been a Judge of the King’s Bench Division 
of the High Court of Justice since 1948. 


| PROTECTION OF JUSTICES 
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PusLiC attention has recently been drawn to the office of lay 


‘magistracy by the passage through Parliament of the Justices of the 


Peace Act, 1949. Discussion has not, however, yet ranged so far 
as to cover the position of a justice of the peace who is sued by a 
person who, justifiably or unjustifiably, is enraged by some act done 
by a justice in the course of his official duties. The defendant would 
scarcely be reassured by the present state of the law on the subject. 

The source of the confusion is section 1 of the Justices’ Protection 
Act, 1848 (reproduced in Northern Ireland by the Justices’ Protec- 
tion (Ireland) Act, 1849, s. 1), which provides : 

Every action hereafter to be brought against any justice of 
the peace for any act done by him in the execution of his duty 
as such Justice, with respect to any matter within his jurisdiction 
as such justice, shall be an action on the case as for a tort; 

, and in the declaration it shall be expressly alleged that such 

act was done maliciously, and without reasonable and probable 
cause; and if at the trial of any such action, upon the general 
issue being pleaded, the plaintiff shall fail to prove such allega- 
tion, he shall be non-suit, or a verdict shall be given for the 
defendant. 
Coleridge J. described the Act as exceedingly ill-worded,! and more 
than a hundred years after it was passed its true interpretation 
remains a matter of considerable doubt. It is proposed here to 
consider some of the meanings which have been attributed to the 
section, with a view to pointing the issues involved. The words 
which cause the greatest trouble are ‘ within his jurisdiction as such 
justice °. 

One possible interpretation of the phrase ‘ within his jurisdiction ’ 
is: ‘which he did lawfully and properly in the course of judicial 
office * ; it is difficult, however, to believe that a justice who heard a 
case properly, decided it properly and made a proper order would 
be liable to an action for damages simply because he took a malicious 
delight in the whole transaction though for no reasonable and 
probable cause ; and, indeed, no decision on the section goes to such 
lengths. As Coleridge J. remarks, in Barton v. Bricknell,? the Act 
‘assumes that the justice has been guilty of some irregularity, or 
he would not need protection’. Indeed, it seems to be generally 
assumed that a justice does not require protection unless he has 
done something wrong. ‘ Justices of the Peace are not protected to 
the same extent as judges, and by Jervis’ Act? an action lies against 


1 Barton v. Bricknell (1850) 18 Q.B. 393 at p. 395. 2 18 Q.B. 396. 

3 The Act referred to is the Justices’ Protection Act, 1848. Three Acts passed 

n 1848 concerned with justices of the peace are collectively known as Jervis's 
cts. ! 
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them for wrongful * acts done maliciously or without reasonable and 
probable cause within their jurisdiction ".5 This view is, in effect, 
that section 1 of the Act protects a justice in respect of errors, 
irregularities and informalities committed while doing what he has 
jurisdiction to do, but not maliciously wrongful acts done in he 
course of some otherwise proper transaction, nor acts completely 
outside the jurisdiction, which are covered by section 2. 
Much support can be found for this view. In Linford v. Fitzroy ° 

it was held that a wrongful refusal of bail on a charge of misde- 
meanour was not actionable in the absence of malice, as granting | 
bail was a matter within the general jurisdiction of the justice. 
If this interpretation is correct, then the distinction between section 1 
and section 2 appears to be that section 1 applies to mere irregulari- 
ties, while section 2 covers acts which could not, even if properly 
done, be within the jurisdiction. This is sustained by Ratt v. 
Parkinson" where, although a warrant was in certain respects 
informal yet, as the justices had in other respects acted within 
their jurisdiction, it was held that they were entitled to protection 
under section 1. Jervis C.J. said’: * If necessary, the court might 
perhaps draw a distinction between sections 1 and 2. But it is not 
necessary. Were it so, I confess I should be inclined to think that 
* exceeding his jurisdiction "5 in section 2-means assuming: to do 
something which the Act under which he is proceeding could by no 
possibility justify. The distinction is well brought out in Barton 
v. Bricknell? : the defendant, a justice of the peace, had convicted 
the plaintiff in a penalty of five shillings with eleven shillings costs, 
the sums to be levied by distress and, if there were insufficient 
. distress, the plaintiff was to spend two hours in the stocks. Distress 
was levied, but the conviction was subsequently quashed on the 
ground of lack of jurisdiction to order the stocks in such a case. The 
plaintiff now brought an action of trespass in respect of the distress 
on the ground that the mention of the stocks had vitiated the con- 
vietion ab,initio. The court held the. defendant protected under 
section 1. In the course of his judgment Erle J. said ° : * If anything 
had been done in respect of the wrongful order, it would have been 
an act beyond his jurisdiction : but there was nothing of the sort. 
It was a mere error as to the manner in which the conviction should 
be framed, which caused the justice to draw it up in a wrong form; 
and, on account of the formal defect, the conviction was quashed. 
I think the case is precisely that which section 1 was intended to 
protect. Then I think the construction of section 2 must be so 


t 


4 Ttalics mine. 

5 E. W. Ridges, Constitutional Law of England, 6th ed., p. 29. 

(1849) 13 Q.B. 240. And see Somerville v. Mirehouse (i860) 1B. & S. 652. 
(1851) 20 L.J.M.C. 208. 

(1850) 18 Q.B. 898. And see Leary v. Patrick (1850) 15 Q.B. 966, a case on 
s. 2.. 

13 Q.B. 898. 
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controlled by section 1 as to be consistent with it; and that is done 
by so construing section 2 as to confine its application to cases in 
which the cause of action arises from the excess of jurisdiction, as 
it would have done in this case if the plaintiff had been put in the 
“stgcks, and he had brought the action for that’. This distinction 
was also accepted in Taylor v. Nesfield.’° 

Various other cases and dicta adhere to this general application 
of section 1. In Haylock v. Sparke** Lord Campbell C.J. states: 
‘upon the whole, it appears to us that a justice of the peace has 


` Jurisdiction to require sureties for good behaviour in some cases of 


libel against individuals. If that be true; the defendant had juris- 
diction in the matter out of which this cause of action arises. And, 
though the proceedings were informal, and although there was in 
our opinion a great want of discretion in requiring sureties upon 
such an occasion, it follows that an action of trespass will not lie’. 

The same learned judge takes the same point of view in Kendall v. 
Wilkinson," where Coleridge J. said 1° : * The plain object of the 
statute was to give magistrates entire protection in regard to acts 
done, however irregularly, if within their jurisdiction, unless 
malicious and without probable cause’. To the like effect is Bott v. 


. Ackroyd,'* where the defendant, a justice, had left a blank in the 


conviction for the amount of the costs to be filled in later, and had 
signed it in that state. The blank was subsequently filled in by the 
clerk : it was held that the signing in blank by the defendant was a 
mere irregularity and not an excess of jurisdiction and that he was 
protected under section 1. Finally, in Pease v. Chaytor, Black- 
burn J. suggested that justices would be safely within section 1 if 
they proceeded to exercise a jurisdiction in the erroneous belief that 
some fact existed which gave rise to the jurisdiction. This seems 
to be going almost as far as to say that a person is within his juris- 
diction so long as he honestly believes himself so to be.!* Perhaps 
the best statement of the shade of meaning to be derived from these 
cases is that of Halsbury’s Laws of England '* : ‘The phrase “ acting 
within their jurisdiction ? means where the justices have acted with. 
such irregularity as to be liable for exceeding their jurisdiction, but 
the irregularity is comparatively trivial or, in other words, means 
acting just outside their jurisdiction °. 


10 (1854) 9 E. & B. 724. And see Newbould v. Coltman (1851) 6 Ex. 189, where 
it was held that s. 1 ‘does not apply to a state of facts where the party had no 
general jurisdiction '. 

11 (1853) 1 E. & B. 471 at p. 488. 

12 (1855) 4 E. & B. 680 at p. 689. 

13 4 E. & D. 692. 

14 (1859) 28 L.J.M.C. 207. 

15 (1861) 1 B. & S. 658 at pp. 673-4. And see Palmer v. Crone [1927] 1 K.B. 
804; Halsbury, Statutes of England, 2nd ed., Vol. 14, p. 802. : 

16 Or, as put in Halsbury, Statutes of England, 2nd ed., Vol. 14, p. 802, ' Tustices- 
are not liable unless they know or ought to know of the lack of jurisdiction °. 
This is the same rule as for superior judges. 

17 1st ed., Vol. 23, p. 388. 
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-Strongly supported though this statement is, it must be tested 
in the light of the common law before the Act. It must presumably 
be shown that to give it this interpretation is to extend some protec- 
tion to justices which they did not have before. That is the avowed 
intention of the Act, whose preamble recites that ‘ it is expedient to 
protect justices of the peace in the execution of their duty °’, and 
whose long title proclaims it to be * An Act to protect Justices of 
the Peace from vexatious Actions for Acts done by them in Execu- 
tion of their Office". Jenks !* maintains in emphatic terms that that 
is just what the Act did : * The third of Sir John Jervis? Acts, the 
“ Justices’ Protection Act", by a very rare exception from the 
“Rule of Law ", granted in recognition of the unpaid services of 
the bulk of the magistracy, mitigates, to a certain extent, the sharp- 
ness of the common law rule, that even for a mere technical breach 
of the law, innocently committed in the exercise of his functions, a 
magistrate is personally liable to, the injured party '.!? There is 
some, but rather scanty, support for this picture of a tyrannical 
common law. In R. v. Palmer and Baines *° the court certainly did 
indicate that an action would lie against a justice who committed a 
technical illegality : ‘Even where a justice of peace acts illegally, 
yet if he has acted honestly and candidly, without oppression, 
malice, revenge or any bad view or ill intention whatsoever, the 
court will never punish him in this extraordinary course of an 
information ; but leave the party complaining, to the ordinary legal 
remedy or method of prosecution, by action or by indictment’. It 
seems likely, however, that the court was thinking of circumstances 
in which the defendant justices had no jurisdiction at all in the 
matter complained of, and that that is the true explanation of other 
cases which seem to support Jenks, such as Weston v. Fournier,” 
West v. Smallwood,?? Wilkins v. Hemsworth? and Calder v. 
Halket.?* 

Cases before the Act, in general, favour the view that at common 
law no action lay against a justice of the peace for an act within his 
jurisdiction unless there were an irregularity maliciously committed, 
though there are some cases that point to absolute immunity on a 
par with superior judges. The distinction between acts done 
erroneously and acts done maliciously was drawn as early as 1589 in 
Windham v. Clere,” where it was stated : ‘If a man be accused to a 
justice of peace for an offence, for which he causes him to be arrested 


18 4 Short History of English Law, p. 849. 

19 Cf. Sir W. S. Holdsworth, ‘Immunity for Judicial Acts', Society of Public 
Teachers of Law Journal, 1924-28, p. 17, who is much more cautious, but does 
not make it clear whether he thinks malice a necessary ingredient of the action 
he says might exist. : 

20 (1761) 2 Burr. 1162, 

?1 (1811) 14 East 491. 

22 (1838) 8 M. & W. 418. 

z3 (1888) 7 A. & E. 807. 

24 (1839) 3 Moo.P.C. 98. 

25 Oro.Eliz. 180, 
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by his warrant, iine the accusation be false, yet he is excusable; 
but if the party be never accused, but the justice of his malice and 
own head cause him to be arrested, it is otherwise’. Here, an action 
on the case was successful, though it was later settled ?* that where 
“a justice of the peace maliciously granted a warrant against another, 
without any information, the appropriate form of action (if any) 
against the justice was trespass and not case. In respect of the 
Court of the Marshalsea, the distinction was taken in Coke's time 
between an erroneous irregularity and a complete absence of juris- 
diction. ‘ When a court has jurisdiction of the cause, and proceeds 
inverso ordine or ,erroneously, no action lies against the party who 
sues, or the officer or minister of the court, who executes the precept 
or process of the court; but when the court has not jurisdiction of 
the cause, the whole proceeding is coram non judice, and an action 
will lie against them without any regard of the precept or process ?.?* 
In Gerlington v. Pitfield ** it was said that very strict proof of malice 
was necessary when suing a justice for his part in a prosecution 
within his jurisdiction. In Lane v. Santeloe?? an action on the case 
for malicious prosecution succeeded against a justice, but the jury 
took the strange (and subsequently held to be wrong ?") course of 
awarding two hundred pounds damages against the prosecutor and 
only twenty pounds damages against the justice. 

Despite these decisions, which in any case were few and scattered, 
_Lord Mansfield doubted at first whether an action ever lay against a 
justice for an irregularity within his jurisdiction. In R. v. Young °! 
he said: ‘But if it clearly appears that the justices have been 
partially, maliciously or corruptly influenced in the exercise of this 
discretion, and have (consequently) abused the trust reposed in 
them, they are liable to prosecution by indictment or information ; 
‘or even, possibly, by. action, if the malice be very gross and 
injurious’. However, a year later, in R. v. Fielding, the court 
assumed that an action would lie. The same assumption was present 
in Burley v. Bethume,** where it was laid down that in an action for 
malicious prosecution against a justice the burden was on the plaintiff 
to prove, over and above his innocence, that there was no probable 
cause for the conviction. Finally, there is a very clear-cut and 
wide statement by Tindal C.J. in Cave v. Mountain ?*: * No case can 
be found in which a magistrate, acting within his jurisdiction, has 
been held liable in an action of trespass for a mere error in judg- 
ment. It would be a very different case if the defendant had acted 


26 Morgan v. Hughes (1788) 2 T.R. 225. ` 
27 The Case of the Marshalsea (1612) 10 Co.Rep. 68b. 
28 (1660) 2 Keb. 572. 

29 (1718) 1 Stra. 79. 

30 Lowfield v. Bancroft (1731) 2 Stra. 910. 

31 (1758) 1 Burr. 556 at pp. 561-2. 

32 (1759) 2 Burr. 719. 

33 (1814) 5 Taunt. 580. 

34 (1840) 1 Man. & G. 257 at p. 268. 
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from any malicious or improper motive, or with any want of bona 
fides, in which case he would be liable, in a different form of 
action ?.?5 

If these cases accurately represent the common law before the 
Act, it is difficult to see what additional protection was given to 
justiees in respect of judicial irregularities, beyond the procedural 
advantages, such as the right to notice of the action under section 9. 
On the other hand, it is hard to believe that these, together with 
the conversion of some trespasses into case, would be sufficient to 
stop the alleged vexatious actions (of whose existence, in any case, 
there is no evidence in the reports ; actions against justices in respect 


of judicial acts appear at all times to have been rare). What is more,. 


there is some authority for saying that at common law there was 
complete immunity for judicial acts within the jurisdiction. 

Superior judges have beyond doubt always been immune from 
suit except in respect of acts done totally without jurisdiction, and 
the burden of proof is upon the plaintiff to show lack of jurisdiction.?* 
The judge, being the King’s judge, is answerable only to the King.°7 
In Taaffe v. Downes ** an action against the Chief Justice of Ireland 
failed on that ground, and in Dicas v. Lord Brougham ?* a similar 
action against the Lord Chancellor was unsuccessful. 

There is, however, but little judicial authority for saying that 
this immunity extends to justices of the peace, and Holdsworth has 
drawn attention to the historical explanation of this distinction.*° 
But, counsel objecting, Windham J. in Green v. Hundred of Buccle- 
churches *! doubted whether an action lay against a justice who 
refused to examine a boy under the Statute of Hue and Cry, 
* because a Justice of the Peace is a Judge of Record and no action 
lies for what he does as judge’. Counsel did not dispute the general 
proposition, but argued that the function of examining under the 
statute was ministerial and not judicial. This distinction is also 
taken by Hawkins *? in a passage quoted by counsel for the defence 
in Mills v. Collett*? : * Justices of the Peace are not punishable 
civilly for acts done by them in their judicial capacities ; but if they 
abuse the authority with which they are entrusted, they may be 
punished criminally at the suit of the king, by way of information. 
But in case where they proceed ministerially, rather than judicially, 
if they act corruptly they are liable to an action at the suit of the 
party, as well as to an information at the suit of the king'. An 


35 See also Hamilton v. Anderson (1858) 3 Macq. 368, where the same principle 
was applied to a sheriff-substitute. 

36 Peacock v. Bell (1667) 1 Saund. 73. Cf. Carratt v. Morley (1841) 1 Q.B. 18: 
the burden of proof is different in the case of inferior judges. 

37 Floyd v. Barker (1608) 12 Co.Rep. 23; Hamond v. Howell (1678) 2 Mod. 218. 

38 (1818) 3 Moo.P.C. 36n. 

39 (1833) 6 C. & P. 249. 

19 ' Immunity for Judicial Acts’, S.P.T.L. Journal, 1924-28, pp. 17-21. 

41 (1589) 1 Leon. 893. 

42 3 Hawk.P.C. c. 8, s. 74. 

13 (1829) 6 Bing. 85. 
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even stronger statement is made by Burn ** : * It may be laid down. 
as a general rule that if a justice of the peace in or out of sessions has 
jurisdietion over the subject-matter before him, and acts judicially, 
he is not liable to an action for any act done under it, however 
~erjoneous the conclusion at which he arrives may be. Nor is he 
liable to an action, however corrupt or malicious his motives were in. 
coming to that conclusion, the only remedy in such latter case being: 
by information at the suit of the Queen *. Counsel for the plaintiff in. 
Gelen v. Hall,“ having read that passage, argued that while it 
might be true where the justice was acting as a judge of record, as at: 
quarter sessions, it was not applicable to magistrates at petty 
sessions. The court expressly declined to decide this point, and 
found themselves able to grant a new trial without doing so. Sir 
Percy Winfield !* points out that there are two Year Book cases ‘7 
in which it was said that no action lay against a justice for acts. 
within his jurisdiction, and that Lambard *® mentions criminal] 
remedies against justices, but is silent with regard to civil actions. 
Thus, there is some doubt as to the common law before 1848. 
But the common law may, independently of the passing of the 
Justices! Protection Act, 1848, have become settled since that date. 
That is a possibility to which further reference will be made later. 
Before the passing of the Act, the common law beyond doubt. 
accorded complete immunity to a justice from suit in respect of a 
subsisting conviction. In Brittain v. Kinnaird *? it was decided that. 
in an action against a magistrate, a conviction by him, if no defect 
appeared on the face of it, was conclusive evidence of the facts 
contained in it. Again, in Basten v. Carew,*' production of the. 
record, which had no defect on the face of it, was held a complete. 
answer to such an action. Abbott C.J. said 5? : ‘It is a general rule 
and principle of law, that where justices of the peace have an autho- 
rity given to them by an Act of Parliament, and they appear to have. 
acted within the jurisdiction so given, and to have done all that they 
were required by the Act to do in order to originate their jurisdiction, 
a conviction drawn up in due form, and remaining in force, is a. 
protection in any action brought against them for the act so done’. 


44 Justice, tit. Justices of the Peace, 29th ed., p. 1097. 

15 (1857) 2 H. & N. 879 at p. 888. 

46 Present Law of Abuse of Legal Procedure, p. 917. And see J. Dickinson, 
Administrative Justice and the Supremacy of Law, pp. 86-47. 

47 Pasch. 9 Edw. 4, f. 8; Hil. 9 Hen. 6, f. 60. 

18 Hirenarcha, pp. 370, 630, 681. 

49 (1819) 1 Brod. & Bing. 439. And see Gray v. Cookson (1819) 16 East 18. 

50 This bald statement in the judgments is contrary to the principle enunciated in 
Bunbury v. Fuller (1853) 23 L.J.Ex. 29 at pp. 85-6 (per Coleridge J., delivering- 
the judgment of the Court of Exchequer Chamber), and Hollington v. Hewthorn 
& Co., Ltd. [1948] K.B. 687. Presumably, then, the rule'laid down in Brittain 
v. Kinnaird must be taken to be no wider than that in Basten v. Carew, infra, 
Cf., however, The State (Gorman) v. Wicklow' Circuit Judge [1949] Ir.R. 275, 
& recent case in the Republic of Ireland. ; i 

51 (1825) 3 B. & C. 649. 

52 8 B. & C. 652-3. 
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This immunity has not been held to extend to cases where the 
justices are not acting as judges of record, but it has not been 
doubted in respect of the type of case mentioned. Yet section 1 of 
the Justices’? Protection Act, 1848, does not require either an 
irregularity apparent on the face of the conviction or the shave 
of a conviction before an action can be brought in respect of it, 
though the latter is made a condition precedent to any action under 
section 2! Little wonder that Platt B., in Kirby v. Simpson,™* 
thought that Parliament had got it the wrong way round. It seems 
at least possible that there is less protection for judicial acts under 
the statute than there was at common law. 

Common law, furthermore, did not envisage liability on the: 
part of a justice for wrongful ministerial acts of officers of the 
court done under valid judicial orders. In Tinsley v. Nassau ** 
it was held that trespass would not lie against a sheriff for the act 
of his bailiff in taking the goods of one person under a warrant 
from the sheriff against the goods of a different person in execution 
of a judgment of the county court.. ‘I think the sheriff is a con- 
stituent part of the county court, and issues his warrants as [sic] 
a judicial character.'?* The same rule was applied in Bradley 
v. Carr?' to the steward of a hundred court. There does not . 
appear to be anything in section 1 to alter this position. 

Returning now to the development of the common law after 
1848, there is an interesting passage in Winfeld,? who writes: 
* It will be observed that the section ** nowhere creates any remedy, 
but merely assumes the existence of one. If, therefore, it can be 
proved that there is no such remedy at Common Law, Justices of 

- the Peace are not liable. Moreover, the Common Law is organic 
and is constantly developing and changing. Therefore, it does 
not follow that because there may have been a civil remedy at 
Common Law in 1848 (the date of the passing of the Act) against 
Justices of the Peace for acts done in the execution of their duty, 
there is any such remedy at the present day. For the Common 
‘Law may have changed on this point, and may have reached the 
conclusion that there is no such' remedy. If that be so, the Act of 
1848 merely regulates what does not exist. True, it assumes that 
there is such an action, and labels it an action on the case. But if 
the assumption be unfounded, section 1 only baptises something 
that never existed or has since died ’. 

This suggestion presents an attractive way out of the dilemma 
in which some writers about the Act find themselves. Even if 
there was an action before 1848, the value of the Act is difficult 


53 See per Holroyd J., Basten v. Carew (1825) 3 B. & C. 649 at p. 657. 

54 (1854) 10 Ex. 358 at p. 367. 

55 (1827) Mood. & M. 52. And see Metcalfe v. Hodgson (1632) Hut. 120; Holroyd 
v. Breare (1819) 2 B. & A. 478. 

58 Per Best C.J., Mood. & M. 54. 

57 (1841) 8 Man. & G. 221. 

58 Present Law of Abuse of Legal Procedure, p. 217. 

59 Section 1 of the Justices’ Protection Act, 1848. 
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* enough to assess, as the Act does not seem to limit actions any 
further than the common law. But if there was no action, the Act 
is meaningless. One difficulty at least evaporates if one can say’ 
that the Act was not completely meaningless when passed but has 
“beqome superfluous since. Apparently contradictoty or tentative 
statements, such as those of Robson, Wade and Phillips,®! and 
Halsbury (Statutes of England) * would be explained. 

This avenue requires exploration. Gelen v. Hall** forms a 

, good starting point. This case was, as Winfield ** remarks, entirely 
inconclusive, but that learned writer suggests that it may be 
regarded as a turning point, leaving the way clear for the common 
law to extend the judicial immunity of superior judges to justices 
of the peace. The complete immunity of superior judges when 
acting judicially within their jurisdiction is well settled.55 The 
Judicial Committee of the Privy Council held in Haggard v. 
Pélicier Frères“ that it extended to a British consular court in 
Madagascar, not a court of record. Holdsworth " regards this as 
favourable to a further extension of it to justices of the peace, but 
the ease is equivocal on that point, as it expressly refers to the 
immunity in question as that accorded by the law of England 
to the judge of a court of record. i 

A more rewarding search can be made into the cases on slander, 
where an action is brought for defamatory words spoken in the 
course of judicial proceedings. No action can be sustained in 
respect of such utterances made by any person participating, 
however false and malicious the statement may be. This was laid 
down in respect of county court judges in Scott v. Stansfield,’ 
witnesses in Seaman v. Netherclift, advocates in Munster v. 


Lamb,” and a judge of the Supreme Court of a colony in Anderson 
v. Gorrie.” 


60 Justice and Administrative Law. At p. 50, Professor. Robson seems to favour 
the view that justices are completely immune at common law in respect of 
judicial acts within their jurisdiction. However, at p. 52, he writes: ‘ This 
protective mantle thrown over the judge’s shoulders is a garment that was 
woven by the common law, though the fabric hag from time to time been 
strengthened by Acts of Parliament’ such as the Justices’ Protection Act, 1848. 

$1 Constitutional Law, 2nd ed., p. 258, where the learned authors regard it as 
probable that exactly the same immunity as is enjoyed by courts of record 
extends to inferior courts not of record, but make the reservation that it can be 
argued that justices of the peace are liable for the malicious exercise of their 
powers even within their ‘jurisdiction, this argument resting upon the Justices’ 
Protection Act, 1848. 

52 2nd ed., Vol. 14, pp. 801-2: ' There can be no action in respect of anything 
done by a magistrate within his jurisdiction’. And later in the same note: 
‘If the magistrate acts within his jurisdiction, no action lies without proof of 
malice '. 

$3 (1857) 2 H. & N. 879. And see p. 278, ante. 

94 Present Law of Abuse of Legal Procedure, p. 218. 

$5 Bee Fray v. Blackburn (1863) 8 B. & S. 576, and authorities cited p. 272, ante. 

55 [1892] A.C. 61. ` : 

57 ‘Immunity for Judicial Acts’, S.P.T.L. Journal, 1924-98, p: 17n. 

68 (1868) L.R. 3 Ex. 220. 

9? (1876) 2 C.P.D. 58. 

70 (1888) 11 Q.B.D. 588. 71 [1895] 1 Q.B. 668. 
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Some of the dicta in these cases deserve setting out. In Scott 
v. Stansfield” Kelly C.B. says: ‘It is essential in all courts 
that the judges who are appointed to administer the law should 
be „permitted to administer it under the protection of the law 


independently and freely, without favour and without fear’. Lqrd* 


Esher, in Anderson v. Gorrie," states: ‘To my mind there is no 
doubt that the proposition is true to its fullest extent, that no 
action lies for acts done or words spoken by a judge in the exercise 
of his judicial office, although his motive is malicious and the acts 
or words are not done or spoken in the honest exercise of his 
office’. And Kay L.J. in the same case™: ‘I take the law to 
be clear that for an act done by a judge in his capacity of judge 
he cannot be made liable in an action, even though he acted malici- 
ously and for the purpose of gratifying private spleen ’. 

‘Any of these statements, not being confined to courts of record, 
could be taken to cover justices of the peace, and it was held in 
Law v. Llewellyn ™ that a justice was a * judge’ within the mean- 
ing of those cases and that he could not be sued in respect of a 
defamatory statement made by him. in the course of,his judicial 
duties. There seems no reason to distinguish between actions -for 
` slander and other actions founded upon alleged torts committed 
by a justice in the course of exercising his proper jurisdiction. 
Moreover, if it be said that a justice is a judge within the meaning 
of Anderson v. Gorrie,'* it must be remembered that Lord Esher 
referred 77 to acts done as well as words spoken. However, the 
question is not finally settled by these cases; but if Law v. 
Llewellyn 7? be taken (or eventually be decided) to apply to acts 
done, the Justices? Protection Act, 1848, will be a dead letter with 
regard to judicial irregularities, however malicious, committed by 
magistrates in a matter in which they have general jurisdiction. 

That does not mean that the Act could be disregarded in such 
circumstances. So far, attention has been paid only to judicial 
functions: but justices of the peace have ministerial and adminis- 
trative functions besides. It may be that the Act was designed to 
protect ministerial acts by justices, and that a gap in the common 
law in this connection had to be stopped. It is clear that an action 
lay at common law against a justice who refused to act in his 
ministerial capacity.'? The report of a case in 1664? states: ‘ Le 
sole remedy in case que justice de peace refuse de prender le 
serement del party robbed est pur il d'aver action sur le case vers 


72 (1868) L.R. 3 Ex. 220 at p. 223. 

. 73 [1895] 1 Q.B. 668 at p. 671. 

./4 [1895] 1 Q.B. 672. 

78 [1906] 1 K.B. 487. See esp. per Romer L.J. at p. 491. 

26 [1895] 1 Q.B. 668. i 

*7 [1895] 1 Q.B. 671. 

78 [1906] 1 K.B. 487. 

79 Agreed, obiter, by the judges in Green v. Hundred of Buccle- churches (1589) 
1 Leon. 323. 

80 Anon., 1 Siderf. 209. 
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luy’. It is not laid down as a prerequisite that the justice must 
be malicious. Hawkins?! agrees, and though he refers to justices 
who act corruptly, he does not say that they must act maliciously. 
Equally, one would suppose, an action lies against a superior judge 
who refuses to act ministerially: the general proposition laid down 
in Ferguson v. Earl of Kinnoull*"—where a non-malicious refusal 
to exercise a ministerial function was held actionable—is broad 
enough to support that supposition. This same liability to action 
attached to the administrative irregularities of justices at common 
law.5? n3 

To decide that the Act of 1848 protected justices from the 
consequences of irregularities committed in their ministerial or 
administrative roles would probably be to put them in a more 
favourable position than their superiors: but there is some autho- 
rity for saying that this is just what happened.  Halsbüry ** 
advances the proposition -that no action lies against a magistrate 
for an act which is not malicious unless it is ministerial, and the 
authority given, Linford v. Fitzroy,** which was a case decided on 
section 1 of the Act, does suggest that an action lies in respect of 
a wrongful ministerial order, even if not malicious; but this might 
be considered obiter dictum. Keir and Lawson,** after mentioning 
the Justices’ Protection Act, 1848, say: ‘In connexion with acts 
done within their jurisdiction, it should be noted that where a 
justice of the peace exercises strictly judicial and not administrative 
or quasi-judicial functions, he is entitled to the same absolute 
immunity as any other judge of an inferior court’, thus indicating 
that they believe the Act to have affected only the non-judicial 
irregularities of justices. Support is to be found for this belief in 
Hardy v. North Riding of Yorkshire Justices." In this case it 
was held that as the building of a police station is an act done by 
justices in the execution of their office, the justices, if sued for 
negligence in the building or maintaining thereof and for damage 
arising therefrom, would be entitled to the protection of the 
1848 Act. The clearest statement of this view was made by 
Lord Finlay in Everett v. Griffiths,* where he said: ‘Judicial 
immunity is not confined to judges of the High Court. It extends 
to all judges. The protection given to justices of the peace by 
the first section of the statute 11 & 12 Vict..c. 44,?? is not wanted, 
and does not apply, in respect of acts of a purely judicial nature 
relating to matters within the justices’ jurisdiction. Its protection 


81 8 Hawk.P.C. c. 8, s. 74, cited p. 272, ante. 

82 (1842) 9 Cl. & F. 251. 

33 Sès Halsbury, Laws of England, 1st ed., Vol. 23, p. 325. 

84 Statutes of England, 2nd ed., Vol. 14, p. 802. 

85 (1849) 18 Q.B. 240. , 

86 Cases in Constitutional Law, 3rd ed., p. 199. See also E. C. S. Wade and 
G. Œ. Phillips, Constitutional Law, 9nd ed., p. 258. 

87 (1886) 50 J.P. 663. 

88 [1991] A.C. 631 at p. 666. 

39 Justices’ Protection Act, 1848. 


278 f THE MODERN LAW REVIEW Ver. 14 


is wanted in respect of acts of a ministerial character, and its * 
provisions have not the effect of rendering justices of the peace 
liable to be sued in respect of purely judicial acts, even if alleged 
to be malicious °. ) p. 

No purpose would be served by summarising here the varipus : 
possibilities mooted in the preceding pages, for it is impossible to 
alight upon one and select it for favour. The object of this article 
is not to demonstrate the true meaning of the Act, but rather to 
show the existence of rival claims to that status, and the muddle 
the position is in. The law on this subject is crying out for legis- 
lative clarification. In the meantime, one can only say with 
Platt B. in Kirby v. Simpson,” ‘The arrangement of the 11 & 12 
Vict. c. 44 is not very perspicuous; and I must say, that I do not 
well understand it’. 

L. A. SHERIDAN.* 


20 (1854) 10 Ex. 358 at p. 367. 23 
* Lecturer in Law in the Queen's University, Belfast. 
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THE PLACE OF PARLIAMENT IN THE 
. LEGISLATIVE PROCESS 


Part I 
A. Introduction, 

There is always a great danger of constitutional theory lagging 
far behind constitutional practice. In this field of law far more than 
any other it is common to hear such expressions as ‘ In theory, 
that is correct. But what actually happens . . .’ and what actually 
happens often seems to be regarded as an upstart with not quite 
the correct educational background. This attitude can lead to some 
strange results às when Salmond wrote : * The legislative sovereignty 
resides in the Crown and the two Houses of Parliament, but the 
executive sovereignty resides in the Crown by itself, the Houses 
of Parliament having no share in it. It will be understood that we 
are here dealing exclusively with the law or legal theory of the 
Constitution. The practice is doubtless different; for in practice 
the House of Commons has obtained complete control over the 
executive Government ’.! One reason for the attitude which leads 
to this divergence is that today, when Parliamentary democracy is 
in many parts of the world being superseded or failing to be adopted, 
we are reluctant to admit in publie that it has any shortcomings in 
its present form. When we compare it with other forms of govern- 
ment, we become Blackstonian in our adulation. We feel that at 
all costs the theory of the Constitution must be upheld, forgetting 
that its constant modification over the last seven hundred years has 
alone saved it from decay and that, indeed, this adaptability is one 
of its greatest assets. Some writers point to the struggles of the 
seventeenth century and suggest that present developments are 
tending to reverse the outcome of those struggles. It may be 
that the emergence of responsible and representative government 
in the eighteenth and nineteenth centuries rests on the Revolu- 
tion of 1688; but it is ludicrous to ignore this emergence and to 
suggest that political developments in the twentieth century are 
set against the same backcloth as those of the seventeenth 
century. The increase in governmental activity in this century 
is closely linked to: the Reform Act of 1882. It is more than 
ever necessary today to show that Parliamentary democracy 
is a flexible instrument and to judge its institutions not by 
theories of the Constitution which were applicable to other cir- 
cumstances but by the way in which they meet the needs of the 
day; by a functional not an a priori approach. To conclude these 
commonplaces, it is necessary to remember that the outstanding 


1 Jurisprudence, 10th ed., p. 491. 
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characteristics of the Constitütion today are: first, that the Govern- 
ment controls voting of the majority in the House of Commons; 
second, that most legislation ig Government legislation; third, that , 
the House of Commons is very short of time for all the functionse 
it attempts to perform ; fourth, that far more legislation is enacfed 
today than in the past. These characteristics are indisputable as 
statements of fact but opinions differ on their desirability. Thus 
the party system, which enables the Government to control voting, 
is sometimes blamed for what is regarded as an unhealthy concen- 
tration of power in the Executive; the small amount of time avail- 
able for private members’ Bills is deplored; the over-working of the 
House of Commons is cited to show that the machine is being driven 
too fast; and it is argued that too much legislation is today enacted. 
All these contentions are tenable; agreement or disagreement with 
them is largely a matter of political opinion. With this we are 
not concerned. Again, much of the opposition to the practice of 
delegating legislative power, for example, is based in reality on a 
dislike of the content of statutory instruments. But we are con- 
cerned with the fact that this delegation has happened and is 
inevitable. Whether it should be reduced or increased and whether 
the safeguards are adequate, are important but, to the present 
purpose, irrelevant matters. The Constitution has changed under 
the pressure of events. It would be too large a task to attempt to 
survey the whole outcome of the change. The examination is here 
limited to the legislative process applieable to governmental pro- 
posals. The nature of this process will be examined and certain 
deductions drawn and applied. 

The foundations of the present relationship of the Executive to 
Parliament are to be found not so much in the events of the seven- 
teenth century as in those of the middle years of the nineteenth 
century. Democracy became established in this latter period in the 
sense of a Constitution under which sovereign power is possessed by 
the numerieal majority of the male citizens. The change from 
aristocracy was not deliberately engineered; indeed, all parties 
were allied in its defence until well into the nineteenth century. In 
1788, Pitt could say, ‘I utterly reject and condemn the mode of 
election by universal suffrage.) Ten years later, Fox said that 
*there was not in the kingdom & more steady and decided enemy 
to general and universal representation? than himselt. In the first 
thirty years of the nineteenth century it was, says Lowes Dickinson 
writing in 1895, ‘dread of the influence of the sovereign and his 
ministers that was the main motive swaying the Whigs to reform: 
. . . That influence was exercised mainly through the medium of 


2 See Dicey, The Relation between Law and Public Opinion in England during 
the Nineteenth Century, 2nd ed., p. 52. B 

3 Speeches, ed. 1817, Vol. I, p. 47 (quoted by G. Lowes Dickinson in The 
Development of Parliament during the Nineteenth Century, p. 10). 

4 Speeches, ed. 1815, Vol. V, p. 97 (quoted by Dickinson, pp. 10-11). 


Jutye1951 PARLIAMENT IN THE LEGISLATIVE PROCESS 281 


* the smaller boroughs?.5 The Reform Act of 1882 was the actual 


consequence of this fear but was not intended by the political parties 
.to herald the change from aristocracy to democracy. The great 
«popular feeling in support of the Bill no doubt reflected the desire 
for*this change in a modified form. The modification was that the 
middle classes fought for what the Bill would give them—some 
control over taxation; the leaders of the working classes regarded 
it as a first step." The later reforms in representation were not 
attended with the same enthusiasm from without; they were rather 
in the nature of party manceuvres, kept on the move no doubt by 
the consciously reformist and radieal members of the community. 
Once the principle of 1882 was established, 1867 and 1884 followed 
almost inevitably. The system of representation before 1882 had 
enabled the Executive to govern through Parliament by the use 
of influence and patronage. It was the proposed destruction of this 
link that caused the Duke of Wellington to ask of the 1832 legis- 
lation ‘ How is the King's government to be carried on if the bill 
passes??? The Act of 1867 firmly established the democratic form 
of government. Its significance was not altogether recognised but 
Lowe regarded the clause which gave householders the franchise 
as ‘ probably the most important that was ever submitted to the 
House of Commons. . . . We have arrived at the point of a com- 
plete revolution in our Constitution ^.! There was, however, very 
little" opposition to the principle of the Bill as both partiés had 
been vying with each other in measures for the reform of represen- 
tation. By 1867, the subject had become rather stale and Lowe 
Observed also that there was a fear of offending those who were to 
be enfranchised. As Dickinson points out,? Lowe was one of the 
few who saw the likely effects of this great extension. He made 
his general attitude very clear, when he said * You are about to take 
away the management of affairs from the upper and middle classes, 
who have managed affairs since the Reform Bill, as I think with 
some little suecess, and you are about to place it in the hands of 
people of whose politics you know nothing, for the best of all 
possible reasons—because they do not know what their polities are 
themselves?. But, he added, they will learn polities and their 
polities wil be socialism. ‘Once give them power, and the use 
they will make of it will be to try to remedy evils which no doubt 
grind them very sorely, and which, I suppose, we should all like 
to remedy if we could, but which most of us believe to be beyond 
the reach of legislation’. ^ The results, he added, would be a 
removal of taxes, a graduated income tax, protection and fixed 
hours of work.!^ 
Alongside this general development, affecting but by no means 


5 Dickinson, pp. 19-20. 6 Ib., p. 33. 
7 See Holdsworth, History of English Law, Vol. X, pp. 629-32. 

8 Hansard, Vol. CLXXXVII, cols. 781, 784. 

9 Pp. 64-5. 19 Hansard, ib., cols. 788-9. 
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causing it, was the growth of the working-class movement. Char- ° 
tism, trades unionism, collectivism and, later, Fabianism formed 
a continuous pressure towards a democratic form of government. 
Moreover, the position of a member of Parliament became less free 
The National Union of Conservative and Constitutional Associations 
was founded in 1867. The National Liberal Federation was founded 
in 1877. From those dates, party discipline has tightened. Aristo- 
cracy, influence and patronage gave way to democracy, party 
discipline and what may be called, until à new word is coined, 
protégéism. 

The same influences which effected this change in the form of 
government also affected the general field of legislation. Maitland, 
writing in 1887-8, in a characteristic and well-known passage, calls 
the eighteenth century ‘ the century of privilegia. It seems afraid 
to rise to the dignity of a general proposition. . . . We may 
attribute this to jealousy of the crown. . . . As time has gone on 
parliament has become much less suspicious of the crown, because 
“ the crown ” has come to mean a very different thing from what it 
meant in the last century. The change is a gradual one, but I think 
we may say that it becomes very apparent soon after the Reform 
Act of 1882. Parliament begins to legislate with remarkable 
vigour, to overhaul the whole law of the country . . . but about the 
same time it gives up the attempt to govern the country, to say 
what commons shall be enclosed, what roads shall be widened, 
what boroughs shall have paid constables and so forth. It begins 
to lay down general rules about these matters and to entrust their 
working partly to officials, to secretaries of state, to boards of 
commissioners, who for this purpose are endowed with new statu- 
tory powers, partly to the law courts'.!! There are really two 
separate matters involved in this statement which Maitland does 
not seem to have clearly disentangled. The first is that the 
eighteenth as compared with the nineteenth century was not a time 
of extensive administrative reformation. The second is that many 
of the Acts which Parliament passed were of detailed and local 
rather than of general and universal application. It seems likely 
that the reason for the second is to be found in the first rather than 
in jealousy of the Crown. Large-scale reform does not happen 
spontaneously; it is the consequence of sustained dissatisfaction 
which has found expression and a means of remedy. The forces 
of inaction were very strong in the eighteenth century. It was 
not so much that Parliament governed rather than legislated but 
that no one * governed ? (in the nineteenth and twentieth centuries? 
use of that term) at all. Redlich, writing of the eighteenth century, 
says “There was then no constant stream of reforms on a large 
scale, there were no bills with hundreds of clauses and countless 
technical details of a contentious character. Domestic legislation 
for the whole of the period of parliamentary conservatism was 


11 The Constitutional History of England, pp. 388-4. 
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confined to small alterations in administrative law, to special and 
local enactments. The centre of gravity of the action of.the House 
of Commons lay in the region of foreign and colonial policy, and the 
financial measures rendered necessary by the decisions on such 
subjects. The manifold forms of financial discussion furnished the 
framework into which the members of the House could insert the 
motions which arose out of the political situation or party 
tactics?.!? What is particularly important is that the Government 
of the day did not regard itself at that time as the natural initiator 
of legislation. Until the middle of the nineteenth century the 
attitude of the Executive varied considerably. At some periods 
of history, there was a large amount of Government legislation; at 
others, very little. Dicey wrote that * From the beginning of the 
eighteenth century till pretty nearly the time of the Reform Bill, 
the chief duty of the Ministry was not the passing of laws, but the 
guidance of national policy. Chatham was the leading statesman 
of his time and country, but we cannot, it is said, attribute to him 
& single material amendment of the law? This is reflected in 
what Holdsworth calls *the excessive individuality of the statutes 
passed by the Legislature? in the eighteenth century.!^ He writes: 
*'Though such emergencies as tbe rebellion of 1745 might lead to 
important domestie legislation initiated by the government, for 
the most part the initiation of legislation for the purposes of 
effecting reforms in the law was left to individual peers or members 
of the House of Commons °’.?* It follows that Ministries did not 
feel bound to resign on defeat over a legislative measure and this 
was so even if it was their own. Anson writes that ‘there is no 
instance before 1880, of a Ministry retiring because it was beaten 
on a question of legislation, or even of taxation °.1° The change 
occurred in those vital years immediately following 1882. 

Sir Charles Wood is reported to have said in about 1855 : * When 
I was first in Parliament, twenty-seven years ago, the functions of 
the Government were chiefly executive. Changes in our laws were 
proposed by independent members, and carried, not as party ques- 
tions, by their combined action on both sides. Now, when an 
independent member brings forward a subject it is not to propose 
himself a measure, but to call to it the attention of the Government. 
All the House joins in declaring that the present state of the law 
is abominable and is requiring the Government to provide a remedy. 
As soon as the Government has obeyed, and prepared one, they all 
oppose it. Our defects as legislators, which is not our business, 
damage us as administrators, which is our business". In 1901, 


12 Procedure of the House of Commons, Vol. I, p. 66. 

13 Jurisprudence, 10th ed., p. 85. 

14 History of English Law, Vol. XI, p. 376. 15 Ib., p. 371. 

16 Quoted by Holdsworth, tb., p. 380. Compare Dicey, p. 85. 

17 Quoted in C. P. Ilbert, Legislative Methods and Forms, pp. 82-8. Sir 
Charles Wood is speaking as a member of the Administration, not as a 
member of Parliament. 
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Ilbert wrote, ‘It is almost impossible to emphasise too strongly 
the enormous change which the Reform Act of 1882 introduced into 
the character of English legislation, or the complete contrast be- 
tween the legislation which preceded and the legislation which fol- 
‘lowed that date ’.!® It is possible that too much emphasis is pladed 
on the effect of the 1832 Act. It seems more likely that the complex 
of events which produced that Act and the popular support for it 
also effected the change in the nature of legislation and in the 
relationship between Executive and Parliament. All these are 
` probably consequences of more fundamental changes in the struc- 
` ture of society which were taking place at that time. Ibert himself 
compiles a formidable list of which ‘ the shifting of the centre of 
political gravity ’ after the 1832 Act is only one item. The others 
include scientific discovery, commercial enterprise and industrial 
activity, concentrations of population in town and factory, and the 
growth of movements designed to improve the welfare of the working 
classes. It is impossible to distinguish cause and effect in this 
variety of developments but we may guess that the political changes 
resulted from the economic changes. Looking back from the middle 
of the twentieth century it is easy (perhaps too easy) to see in the 
events of the year immediately following 1832 the beginnings of 
that movement which led from the negative to the positive state, 
to see the end of laissez-faire and the birth of socialism as a political 
and economic force. Writing in 1901 Ilbert says, * The Parliament 
of the present day has largely reverted in substance to the practice 
of the Parliament of the first Edwards, under which the king, by his 
Ministers, made the laws’.?° But the Government had accepted 
the responsibility for a legislative programme thirty or forty years 
before this. Today the King’s Speech is expected to give a fair 
indication of the legislative proposals which the Government intends 
to pass through Parliament. The form of the Speech ** has changed 
little but its content has changed considerably. If we go back to 
the eighteenth century, we find in 1770 a suggestion that there 
might be a measure to control the outbreak of distemper among 
horned cattle. This suggestion indeed came in for ridicule since 
it had been hoped mention might be made of the question of the 
hour—the Middlesex elections. The Speech concluded with ‘ the 
usual recommendation to unanimity '—* I am sensible how little I 
need say to you, at this time, to prevail upon you to unite in what- 
ever may best promote the true interest of your country. In all 
your deliberations upon points of a domestie nature, let the exten- 
sion of our commerce, the improvement of the revenue and the 
maintenance of order and good government, be always in your view °. 
In 1800 the Speech referred to the high price of grain and indieated 
the need for measures. Several Acts of limited application resulted. 


18 Tb., p. 211. 19 Tb., p. 212. 20 Tb., p. 213. 
21 T'he quotations which follow are taken from the Annual Registers, 
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One forbade the selling of b?ead until twenty-four hours after 
eee 22; another prohibited the use of wheat in making starch **; 
others granted increased bounties on imported wheat and oats.* 


~~ The 1810 Speech expressed the hope that Parliament would resume 


tht consideration of the state of the inferior clergy, and * adopt such 
further measures upon this interesting subject’ as might appear 
proper. The 1820s show the beginning of the change. In 1822, the 


, depressed state of the agricultural interest was noted— the con- 
dition, of an interest so essentially connected with the prosperity of 


the country will, of course, attract your early attention’. In 1824, 
attention is drawn to measures ‘ for promoting the moral improve- 
ment of the negroes’. The unrest in Ireland, of course, constantly 


recurs and in 1825 His Majesty relied, he said, upon the wisdom 


of Parliament ‘ to consider, without delay, the means of applying 
a remedy to this evil’. Similar words were applied for dealing with 
the slump and unemployment in the Speech of 1826. The words 
of the 1826 Speech emphasise the change : ‘ His Majesty commands 
us to acquaint you, that his attention has been of late earnestly 
directed to various important considerations connected with im- 
provements in the general administration of the law. His Majesty 
has directed that measures shall be submitted to you for your 
deliberation, of which some are calculated, in the opinion of His 
Majesty, to facilitate and expedite the course of justice in different 
parts of the United Kingdom; and others which appear to be neces- 
sary preliminaries to a revision of the practice and proceedings of the 
Superior Courts’. The Speeches of the 1830s contained the outline 
of more and more measures; that of 1834 referred to the previous 
session as one ‘in which more numerous and more important ques- 
tions were brought under the consideration of Parliament than during 
any former period of similar duration °. Municipal corporations, the 
poor law, tithes in England, Wales and Ireland, local rates, civil 
jurisprudence and Ecclesiastical law and discipline, marriage rites, 
the Church in Scotland, and many other matters occupied the 
attention of Parliament in this decade and were referred to in the 
King’s Speeches. It is no doubt possible to regard this small piece 
of evidence as too significant. The change in form does not neces- 
sarily reflect a change in substance but it confirms the impression 
of Sir Charles Wood mentioned above that in the years between 
1828 and 1855, the Government began to assume responsibility for 
a considerable part of the legislative programme of Parliament. 
There is yet another pointer to this period. Ibert regarded the 
increased complexity of legislation since 1882 as the most important 
eause of the assumption by the Government of the responsibility 
for legislation. Government departments could employ drafts- 
men; they therefore gained the initiative. But it is at least as 


22 89 & 40 Geo. 3, c. 18. 
?3 89 & 40 Geo. 8, c. 25. 
24 89 & 40 Geo. 8, cc. 35, 53. ?3 Op. cit. p. 210. 
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likely that departments employed draftsmen because they: had this 
legislative work thrust upon them. The history of the matter sug- 
gests that this is the truer interpretation. The younger Pitt 
employed draftsmen at the end of the eighteenth century for 
certain matters and in 1888 Mr. William Harrison told a Seléct 
Committee of the House of Commons that he had the duty of 
drawing or settling all the Bills belonging to the Government in the 
Department of the Treasury and that he also drew Bills for other 
departments. As Ilbert says, his evidence is ‘of interest as 
illustrating the dawn of the sense of the Government responsibility 
for Parliamentary legislation *.?* In 1837, the Home Office 
appointed a draftsman for Government legislation; in 1848 his 
successor prepared Bills for all departments. Finally the Parlia- 
mentary Counsel’s Office was established. in 1869. 


B. The Legislative Process Today 


The legislative process embraces the whole train of events which 
take place from the conceiving of a measure to its final enactment 
by the King in Parliament. A proposal for legislation springs from 
some real or supposed defect in the existing statutory or common 
law or in the administration of the State. While this description 
covers all forms of legislation we are here concerned solely with 
those proposals which become publie Bills put forward on behalf of 
the Government. Sir Ivor Jennings has attempted at some length 
to answer his own question ‘Who Makes the Laws?'?' The 
original suggestion may come from one of a number of sources. It 
may be a part of declared Government policy; it may be depart- 
mental policy; it may be advanced by a group to which the Govern- 
ment is linked and on whom it depends for support; it may be the 
result of a Royal Commission or of an ad hoc committee. What- 
ever its source, discussion on the general principles which lie behind 
it are likely to have been debated at considerable length before the 
first clause is drafted. If it is a matter of governmental policy, 
the idea has probably been thrashed out by every type of important 
and unimportant member of the politica] party for many years; it 
will have been the subject of articles and papers, of conferences and 
public meetings. The proposal may well take the form of an 
amending Bill; if so, the practieal shortcomings of its predecessor 
will form the basis of examination. Almost certainly some organi- 
sation will, for some time, have been pressing on the department 
concerned the urgency and desirability of the measure. A depart- 
ment which decides to press for legislation on a partieular subject 
must persuade the Cabinet that it is desirable. Having done so, 
the department must obtain a place in the legislative programme of 
the Cabinet. Later, the Cabinet will examine the final draft of the 
Bill and further alterations may be made. For all these purposes 
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the Cabinet normally operates through committees under the 
chairmanship of the Lord President of the Council. The composi- 
tion of these committees varies according to the subject-matter of 


w the Bill (as to which departments other than the sponsoring depart- 
` ment will attend) and according to the stage which the negotiations 


have reached (thus the Chief Whip will always be present when the 
legislative programme is being discussed and the draftsman will 
be present when an actual draft is under consideration). These 
negotiations wil start many months before the beginning of the 
session in which, it is hoped, the Bill will be introduced. They may 
continue into that session especially where the Bill has a relatively 
low place in the order for introduction. 

The drafting of the Bill commences after policy approval and a 
place in the legislative programme have been obtained. The divi- 
sion of the department will normally give full details to the legal 
officers of the department who will then instruct Parliamentary 
Counsel. The next stage does not seem to have altered since [bert 
wrote in 1901 ‘The first crude sketch will be gradually elaborated. 
There will be daily conferences with the Minister or with the 
permanent head of the department, or with both. There will be 
interviews and correspondence with experts in various branches of 
the subject with which the measure deals. Notes wil! have to be 
written tracing the history of previous legislation or attempts at 
legislation, and explaining the reasons for and effect of the several 
proposals embodied in the draft Bill, and stating the arguments 
which may be advanced for and against them, and these will soon 
grow into a formidable literature of commentaries ?.?? Nor will 
consultation and discussion be confined to those employed in an 
official or advisory capacity by the department. The opinions, 
arguments and view-points of those who are to be directly affected 
by the measure will no doubt have already been made known to 
the department. And now, while the Bill is being drafted these 
affected persons are likely to be drawn into consultation once more. 
"Probably the amount of detailed information on the nature of the 
departmental proposal which is given to such persons is not great; 
but particular points are raised and reactions ascertained. The 
more matters of dispute which can be settled outside Parliament 
the better for the department and the more speedy the passage of 
those parts of the Bill particularly in Committee. 

‘Those who are familiar with Parliamentary procedure, writes 
Tlbert, *are well aware of the difficulties with which the promoter 
of any important measure has necessarily to contend. The measure 
may have gone through a long period of gestation before its intro- 
duction to Parliament. Information and opinions on different 
points will have been confidentially obtained from various quarters ; 
the provisions of the measure wil have assumed many varying 
‘forms; and the alternatives will have been carefully discussed and 
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compared. Yet, in spite of all these precautions, as soon as the 
measure bas been printed and cireulated, swarms of amendments 
will begin to settle down on the notice paper, like clouds of mos- 
quitoes?.? The procedure in Parliament which follows is so well-# 
known that no detailed comment is called for. It is worth nothg, 
however, that the opposition to the Bill in Parliament both in 
principle and on points of detail is to a large extent inspired by 
those sections of the community who, as affected interests, will 
already have had some opportunity of making their opinions known, 
Discussion and consideration at Westminster are not confined to 
the recognised stages of,a Bill. Often the informal meetings are 
more important. These are of two kinds: those which take place 
within each Parliamentary party and those which take place 
between the parties. Of the first kind, are the regular meetings of 
the leaders of the parties with their Parliamentary members in the 
House of Commons. In these private meetings, matters of policy 
and detail are discussed at length and amendments to be urged 
(in the case of the Opposition) or made (in the case of the Govern- 
ment) are agreed. "This is part of the planning stage for the Parlia- 
mentary battle and gives an opportunity for the opinions of back- 
benchers to be heard once again. The second kind comprises all 
the negotiations on a Bill which take place .*through the usual 
channels’ or ‘ behind the Speaker’s chair’. In the House of Lords 
in particular, informal negotiations between parties may involve 
diseussion on the merits of different parts of the Bill. Short of 
this, the negotiations will do much to settle the course of the 
battle in the Chamber and in Committee. The whole of the Bill 
may not be discussed in detail due to the shortage of time and the 
use of the kangaroo and the guillotine procedures. But eventually, 
on receiving the threefold assent, the Bill becomes law. 

The process through which subordinate legislation passes is both 
like and unlike the process just described. It draws its authority 
and inspiration from its parent Act. It will be drafted within the 
department and not by Parliamentary Counsel. Some depart- 
ments have an Orders Committee for co-ordinating the preparation 
of subordinate legislation and reviewing existing instruments. 
Memoranda are submitted to this Committee stating the effect of 
the proposed order, its purpose, the views of affected interests, the 
opinions of other interested departments and similar matters. 
Matters of dispute arising between the proposing Division and this 
Committee may have to be decided by some higher officer within 
the department. The final drafting or at least the approval of the 
final draft seems normally to be subject to the approval of this 
Committee. The consultation with affected interests takes place in 
much the same way as it does for Bills and in particular there 
appears to be the same reluctance to divulge the actual words of 


29 [b., p. 230. 


Jutz 1951 PARLIAMENT IN THE LEGISLATIVE PROCESS 289 


.any draft. At the same time this consultation is an essential part 
in the preparation of any subordinate legislation of importance and 
was emphasised in the evidence given before the Committee on: 
Ministers’ Powers. This is a matter of practice, not of statutory 
réquirement. In addition, in certain cases, special procedures are 
required by statute to be followed before the rule, order, regula- 
tion or scheme can be made. We have elsewhere described some 
of these requirements and have noted the particular importance of 
the National Insurance Advisory Committee.*! Again, charges 
schemes made under the Transport Act, 1947,°? are prepared by 
the British Transport Commission and submitted to the Transport 
Tribunal for confirmation. Here the process of legislation (for it 
is nothing else) is initiated and concluded by bodies independent of 
Parliament and the Executive alike. The Tribunal is required to 
hear representations and objections. In the transitional period 
before the schemes are first submitted (and the Minister of 'Trans- 
port has already extended the period to August 1951), the Minister 
may by regulations authorise the Commission to increase its 
charges ; before so doing the Minister is obliged to consult with, and 
consider the advice of, the permanent members of the Tribunal. 
Such consultation has recently taken place ?* and the Tribunal, 
although under no statutory obligation to do so, invited representa- 
tive bodies of traders and shipping, on the suggestion of the 
Minister, to give their views. The lengthy proceedings had all the 
trappings of a legal inquiry. Learned counsel appeared for both 
the Transport Commission and the affected interests. The chief 
witnesses for the Commission, who put the case for the increase, 
were subjected to severe cross-examination during which the 
activities of the Commission were closely examined and other 
methods of enabling the transport undertakings to balance their 
accounts suggested and investigated. The Monopolies and 
Restrictive Practices Commission, set up under the Act of 1948,?' 
performs a somewhat similar function where matters are referred 
to it by the Board of Trade for investigation and report. The 
Commission has ‘ power to determine the extent, if any, to which 
persons interested or claiming to be interested in the subject-matter 
of the reference are allowed to be present or to be heard, either 
by themselves or by their representatives, or to cross-examine wit-. 
nesses or otherwise take part in the investigation of the Commis- 
sion’. Where the interest is substantial, the representations must 
be considered and will normally be heard orally. A resulting order 
may be made by the Board of Trade, one of six named Ministers, 
the Admiralty or the Secretary of State. For many orders and 


30 Minutes, e.g., pp. 5 (21), 35-6 (4), 120 (8), 121-2 (7), paras. 1810, 3309. 

31 * Delegated Legislation—Some, Recent Developments’ (Modern Law Review, 
July, 1949, p. 297). 

32 10 & 11 Geo. 6, c. 49, ss. 76-82. 

33 Ministry of Transport Nos. 55-221-1-50 to 55-221-11-50. 

34 11 & 12 Geo. 6, c. 66. 
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schemes, local inquiries are required and this form of procedure 
has reached its most advanced stage when linked with special Par- 
liamentary procedure in those orders which are subject to the 
Statutory Orders (Special Procedure) Act, 1945.55 

The legislative process for most forms of delegated legislatión 
includes the laying before Parliament followed by the negative or 
affirmative procedures. Many forms of subordinate legislation pass 
under the scrutiny of the Select Committee on Statutory Instru- 

ments of the House of Commons.?* 

To summarise : the forty years that lie between 1830 and 1870 

Saw the establishment of numerical democracy at the expense of 
` the aristocratic form of government, the beginnings of the modern 
forms of party discipline, the laying down of general rules of 
administrative law and the establishment of new institutions, the 
acceptance by the Government of the responsibility for a legisla- 
tive programme and the development of:a technique for dealing 
with that responsibility. The nature and content of legislation has, 
since the middle of the nineteenth century, become increasingly 
complex. The problems to be dealt with have become more 
numerous and the time which Parliament can devote to the con- 
sideration of each proposal correspondingly more restricted. The 
legislative process for.Bills today is long and involved. Depart- 
mental consideration of questions which have often been widely 
discussed over many years, examination by Cabinet committees, 
consultation with affected interests and with experts, all lead to 
technical drafting and reconsideration before the proposal is 
examined by the representative body. Subordinate legislation is 
subjected to similar examination by departments and often by 
affected interests; statutes sometimes require consultation by 
specified bodies; Parliamentary examination does not follow as a 
matter of course and generally does not follow at all though a 
large number of instruments are considered, after they have been 
"made, by the Select Committee set up for that purpose. 

There are, therefore, three principal groups involved in the 
legislative process: Government departments, the affected interests 
and Parliament. Each to a greater or lesser extent plays a part in 
the process. The remainder of this article examines what part is 
played and ought to be played by Parliament. 


C. The Parliamentary Function. 

Some of the confusion that surrounds this question is due to 
an ambiguity in the meaning of the phrase ‘to legislate’ or ‘to 
make laws’. When Parliament is called the Legislature what is 
meant is that no body or person can issue an order, rule, regulation, 
scheme or enactment having the force of law without Parliamentary ' 


35 9 & 10 Geo. 6, c. 18. 
e?* See article referred to in note 31. 
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authority." But it does not follow that Parliament is responsible 
Íor the whole of the legislative process or that an enactment which 
Parliament has not specifically examined is invalid. In other 
~ words, ‘ to legislate ? may mean either to authorise the action which 
turns a legislative proposal into a law or to carry through the whole 
legislative process. In this latter sense, legislation today is more 
2 Governmental than a Parliamentary function. Parliament has 
its part to play in this process but the extent to which this part 
should be played and the nature of the part to be played must be 
determined by reference to the characteristics and capabilities of 
the Parliamentary body. John Stuart Mill put it in these words: 
* While it is essential to representative government that the practical 
supremacy in the State should reside in the representatives of the 
people, it is an open question what. actual functions, what precise 
part in the machinery of government, shall be directly and per- 
sonally discharged by the representative body. . .. It is one 
question, therefore, what a popular assembly should control, 
another what it should itself do. It should . . . control all the 
operations of government. But in order to determine through 
what channels this general control may most expediently be exer- 
cised, and what portions of the business of government the repre- 
sentative assembly should hold in its own hands, it is necessary to 
consider what kinds of business a numerous body is competent to 
perform properly. That alone which it can do well, it ought to 
take personally upon itself. With regard to the rest, its proper 
province is not to do it, but to take means for having it well done 
by others ’.** He goes on to show that a representative assembly 
cannot administer. As the scope of government has increased 
through the twentieth century, Parliament, through its failure to 
adapt itself, has found even this general control slipping from its 
grasp. Proposals for reform have gone to the other extreme and 
have urged that Parliament should be more implieated in the pro- 
cess of administration. The suggestion that committees of members 
should specialise in the work of particular departments leads to this 
result; it has been argued that such committees should have power 
to call before them departmental officials and that there should be 
a continuous check by members on the detailed expenditure of 
departments, to fill the * gap? between the period covered by the 
Seleet Committee on Estimates and that covered by the Public 
Accounts Committee. It may be that the machinery for transmit- 
ting information to members is inadequate and that departments 
should be freer with their ‘ secrets’, so that criticism can be more 
constructive and based on most of the facts. But there is a very 
great danger in any attempt by Parliament to extend its operations 
into the sphere of administration. No Minister should be able to 


37 The remaining prerogative power to legislate is an si So, perhaps, is 
. the power inherent in a corporation. 
38 Considerations on. Representative Government, Chap. v. 
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hide his failures by pleading the instructions of his critics. ‘ When- 
ever Parliament is persuaded to assume the offices of executive 
government, it will lose all the confidence, love and veneration, 
which it has ever enjoyed whilst it was supposed the corrective and 
control of the acting powers of the State. This would be the event, 
though its conduct in such a perversion of its functions should be 
tolerably just and moderate; but if it should be iniquitous, violent, 
full of passion, and full of faction, it would be considered as the 
most intolerable of all the modes of tyranny’. So wrote Burke.” 

All this is apposite today in the field of legislation. We have 
argued that legislation is largely a governmental function, but that 
Parliament plays an important part in the process. It is the duty 
of Parliament to examine, criticise and approve those parts of a 
legislative proposal which by its nature and composition it is fitted 
to examine, criticise and approve. We expand this contention below 
but must first deal with the opposition to this idea of the Parlia- 
mentary function. This opposition is most clearly expressed in the 
discussion over delegated legislation for this is the field in which 
Parliament has least control. Naturally and properly it has been in 
Parliament itself that much of this opposition has been expressed. 
Dr. Chih-Mai. Chen has made a valuable study of Parliamentary 
criticisms of delegated legislation.'? He quotes *' Sir John Marriott 
as saying in 1929: ‘ The position in which we find ourselves amounts 
to nothing less than an abdication on the part of Parliament of its 
supreme legislative function . . . it was the traditional method of 
English legislation to provide by Statute, as far as possible, before- 
hand for every contingency which could be expected to arise. . . . 
The danger we have to face at present is in the wholesale delega- 
tion to the administrative departments of legislative or quasi- 
legislative powers, which ought to be exercised only in Parliament 
itself or, to put it at the lowest, under the closer scrutiny and super- 
vision of Parliament ’.‘? In the debate on the Local Government 
Act, 1929, Sir John said ‘Not once but over and over again in 
recent legislation this House has parted with powers which indis- 
putably belong to Parliament alone. Legislation is one thing and 
administration is another .5? This statement (which is an example 
of the pronouncements of a large number of persons) derives, it is 
suggested, from a traditional but mistaken view of the functions 
of Parliament in the Constitution today. It may have been true 
in the eighteenth century that legislation was initiated and largely 
monopolised by Parliament. It ceased to be true by the middle 
of the nineteenth century when the whole conception of the func- 
tion of government was changing. [Institutions must adapt them- 
selves to changing conceptions or largely lose their influence. 


39 Thoughts on the Cause of the Present Discontents (Macmillan, 1927), p. 52. 
40 Parliamentary Opinion of Delegated Legislation. 41 Pp. 70-1. 
42 996 H.C.Deb., 5s., cols. 2507 et seq. 

e 43 925 H.C.Deb., 5s., col. 594, 
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Legislation and administration are not so easily separable as Sir 
John suggests. -There is a very great difference between the 
Constitutions of the United Kingdom and of the United States. In 
this country, administration is entirely and legislation is to a large 
exfent part of the duties of the Government. Sir John Marriott's 
views are sometimes presented in a somewhat different way by 
calling the practice of delegated legislation ‘ unconstitutional ’. 
Dr. Chih-Mai Chen quotes “4 Lord Wynford speaking on the Poor 
Law Amendment Act of 18834: * Blackstone . . . thought it was 
unconstitutional that His Majesty should have power of making 
laws, deciding upon laws, and rescinding laws; and yet the power 
which Blackstone thought unfit to be placed in the hands of even 
the King was to be given to these Commissioners ’.** Theoretically, 
there is nothing in this contention. The powers to which Parlia- 
ment assents in a statute can never be unconstitutional. But there 
is a better answer. Maitland is quoted above as saying that about 
1882, Parliament ceased to govern and started to legislate, to lay 
down general rules and to entrust their working to various 
administrative bodies. He quotes this Act of 1884 as his first 
example. The more generai the rules contained in a statute the 
more their detailed application has to be entrusted to others. This 
detailed application must involve the issuing of instructions. If 
` these instructions are called administrative, no one is much con- 
cerned; but if they are called legislative, there is an immediate 
uproar. Delegated legislation is a natural consequence of the 
increase of governmental power; it springs from the fact that 
detailed administrative rules cannot all be contained within the 
principal legislative proposal. Sometimes matters are left for 
departmental regulation which ought to have been inserted in the 
Bill. Sometimes the Bill contains details which might well have 
been omitted. This is exemplified below. But the fact remains 
that it is the change in the nature and scope of legislation which 
make delegated legislation inevitable. Sometimes the doctrine of 
the Separation of Powers or of checks and balances is invoked. 
But Ministers are answerable to Parliament and the Government 
must seek re-election at the end of its term of office. The Govern- 
ment is elected to govern, not to compromise with the Opposition. 
It is influenced throughout its term by its own Members and also 
by criticism from the other side of the House when it feels that that 
criticism reflects a strong body of opinion in the country. But in 
the final analysis there is no real conflict, during the currency of an 
Administration, between the Government and the House of Com- 
mons. The Government exists because of its majority and its duty 
is to administer the affairs of the country. It is better that it 
should do so in accordance with its expressed policy and be ready 
to accept the consequences than to attempt perpetually to find a 


44 P, 71. 
45 95 Hansard, 3s., cols. 260-1. ' 
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course which will be acceptable to all and which will end by being 
acceptable to none. Strong administration, influenced by criticism, 
and ultimately judged by the electorate is the only effective method 
of carrying on the affairs of the modern democratic State. The same # 
argument answers the contention that delegated legislation infringes 
the sovereignty of Parliament. Parliament is sovereign in the sense 
that no other body may legislate save on Parliamentary authority, 
that anything may be legislated by Parliament or within the terms 
of its authorisation and that no Government can exist without a 
majority in the House of Commons. But within these limits, the 
Government may govern and its right to govern is not affected by 
Parliamentary sovereignty. Finally, it is said that delegated legis- 
lation leads to bureaucracy. If we take this word to mean govern- 
ment by persons who are not responsible to a representative body, 
then on the surface the contention is not justified as Ministers are 
responsible to Parliament for their departments. But the more 
serious charge is a variant: that the representative body has not 
enough control or opportunity for criticism. This is the heart of 
the matter. Parliament, as it at present conducts its business, 
touches only certain parts of the work of the Government. It has 
not time todo more. Some of the fault for this lies with Parliament 
and with successive Governments; there has been a failure to adapt 
the representative institution to the changed concept of the pur- 
pose and extent of governmental activity. But even if changes 
were made, Parliament would still be unable to cover the whole field 
of this activity. New developments, perhaps new institutions, are 
needed to effect this increased activity. More scope for criticism ` 
and for examination of governmental action has to be found. 

Legislation initiated by the Government is either drafted in the 
form of a Bill or, where statutory authority permits, in the form 
of subordinate legislation. To the Member of Parliament the 
difference is that he examines the former before it becomes law, but 
not usually the latter. Where a Bill is being drafted, the decision 
has constantly to be made whether & particular part is to be inserted 
in the Bill or left for departmental regulation under a power to be 
granted by the Bill. Again, the distinction is all-important to the 
interested member. The Parliamentary function is examination, 
criticism and approval. The question then is: what parts of the 
proposal should Parliament examine, or what should be put in the 
Bill? 

The purpose of Parliament, which lies behind its more apparent 
functions, is to insist on efficient government in the interests of the 
people along the lines which they have broadly approved at the 
general election. This is a purpose which a large representative 
body is fitted to fulfil. The effect of the system of Parliamentary 
election is to bring together from all parts of the country individuals 
of many professions and trades, of differing educational and cultural 

e Standards, with contrary likes and dislikes. No single member can 
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represent more than a few of the attributes of his electors. Nor is 
he chosen to do so. A mining area may return a miner or an 
agrieultural area a farmer but this form of representation is 
exceptional. 

* Candidates are adopted by the political organisations of con- 
stituencies more on their general attainments, general appearance 
and general popular appeal than for any particular ability. The 
immediate question to be considered when choosing a candidate is 
not even * Will he make a good member ? ? but * Will he win at the 
election?’ It has long been recognised that a Member of Parlia- 
ment is an individual chosen to perform a particular task. He is 
not expected to refer back to his electors; he is not their delegate ; 
he is a representative only in the widest sense. 

Both the strength and weakness of Parliament lie in the hetero- 
geneity of its membership. The strength arises from its wide and 
general knowledge, its ability to reflect much of what many of its 
electors are feeling and to examine the proposals and actions of the 
Government against the background of the state of the nation. The 
House of Commons is inevitably split into two separate bodies of 
opinion : those who favour the general approach of the Government 
to the issues of the day and those who do not. But both bodies 
deal with the questions under debate in broad terms, based on 
general experience rather than specific knowledge. The weakness 
of Parliament is finally only that it cannot perform two contra- 
dictory functions at once. It cannot have both a wide general 
knowledge and a narrow specific knowledge. No doubt those 
members who speak will, because of their own research or because 
they have been briefed, know a great deal about the topic under. 
diseussion. But it remains true that on any particular subject the 
knowledge of the vast majority of members cannot be detailed. 

Parliament does not attempt to review every administrative 
action taken by the Government. Both where the power to act 
springs from the prerogative and where it is authorised by statute, 
Parliament by question and debate only touches a very small part 
of governmental activity. In the legislative sphere, the method is 
different. Instead of examining in minute detail the precise implica- 
tions of a few legislative proposals, Parliament purports to examine 
the broad principles of all. As we shall see, it often happens that 
in fact some of these principles do not appear before Parliament in 
the Bill at all, while at the same time a Bill may be loaded with 
detail which is not or cannot be adequately considered. There are, 
however, principally three parts to a legislative proposal. The first 
is the policy—what the proposal is trying to effect. The second 
is the machinery or plan for the realisation of this policy. The third 
part contains the rules governing the actual running of this 
machinery. These divisions are undoubtedly imprecise and often it 
is difficult to separate the second from the third, but they are 
broadly applicable to most extensive modern legislative proposals. , 
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It is elearly an important function of the representative body to 
consider not only the policy (which is often not expressed) * but 
also the plan. The Cabinet and Parliament are indeed the only 
two bodies, dealing with a Bill, which are in & position to consider 
these matters against the general background of the needs and 
desires of the nation. Government departments naturally and 
rightly are concerned only with a small part of the whole; they are 
specialised and are concerned to improve and further their own 
section of the administration. The Cabinet, on the basis of its 
general policy and in accordance with the financial assets at its 
disposal, considers the legislative proposals which emanate from the 
departments. Parliament, also, is able to consider a legislative 
proposal as a formulation of policy, as a plan for implementing that 
policy, and in relation to the state of the nation. Sometimes, 
where the delegated power to legislate is very wide, the plan itself 
may be excluded from Parliamentary consideration. Modern 
examples are the Emergency Powers (Defence) Act, 1989,47 and 
the Supplies and Services (Extended Purposes) Act, 1947.18 Under 
the latter Act, power was given to make regulations ‘ generally for 
ensuring that the whole resources of the community are available 
for use, and are used, in a manner best calculated to serve the 
interests of the community ’.*° Whether or not such delegation is 
justifiable in the circumstances of a particular emergency is a 
matter for political debate. By withdrawing from Parliamentary 
consideration all matters save the need for power, such a Bill 
clearly does not permit the representative body to function fully in 
the way for which it is fitted. In 1877, Lord Thring stated this 
‘principle with clarity. * The province of Parliament ’, he wrote, ‘is 
to decide material questions affecting the public interest and the 
more procedure and subordinate matters can be withdrawn from 
their cognisance, the greater will be the time afforded for a con- 
sideration of the more serious questions involved in legislation.’ 
Procedure and matters of detail ‘should either be enacted in the 
Schedule or what is far better (where possible) be left to be pre- 
scribed by a court or department of the Government ?.5? This 
statement of the principle, however, only poses the problem in & 
different form. What is merely procedural, or a matter of detail? 
What questions are material or serious? 
J. A. G. GRIFFITH.* 


(To be concluded) 


46 It may be expressed in a White Paper or some other form. 
17 9 & 3 Geo. 6, c. 62. 
48 10 & 11 Geo. 6, c. 55. 
19 Segtion 1 (1) (c). 
50 Practical Legislation, Chap. II 
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"s GOMPULSION, COERCION AND CRIMINAL 
RESPONSIBILITY 


JUDGED by the absence of any satisfactory modern authority, it 
must be very rare for the accused to set up as a defence that he 
committed the alleged crime under the compulsion of another 
person. Indeed the whole field of learning on this defence to 
criminal liability is both meagre and unsatisfactory. Writing in 
1888, Sir’ Fitzjames Stephen declared! that ‘in the course of nearly 
thirty years’ experience at the bar and on the bench, during which 
I have paid special attention to the administration of criminal law, 
I never knew or heard of the defence of compulsion being made 
except in the case of married women, and I have not been able to 
find more than two reported cases? which bear upon it’. More 
than half a century later we find the present Lord Chief Justice 
commenting, in a somewhat similar strain? : * There is very little 
learning to be found in any of the books or cases on the subject of 
duress.and it is by no means certain how far the doctrine extends’. 

The question we have to consider is, to what extent unavoidable 
compulsion prevents the accused’s will going along with his act, 
thus depriving his conduct of its criminality. It would, perhaps, 
be as well before proceeding any further to try to reconcile the 
different expressions used in this connection, namely, compulsion, 
duress and coercion. It seems generally agreed that duress and 
compulsion are legally synonymous, but coercion is used only in 
the particular case of a married woman,* importing something less 

. stringent than threats of physical injury necessary to establish the 
defence of compulsion. Indeed, it may be asked whether this dis- 
“crimination of terms is really necessary, but so long as the Legis- 
lature maintains the position whereby a wife, charged with a 
criminal offence, is given a wider form of protection than is avail- 
able to the ordinary member of the community, it remains incum- 
bent upon us to consider this distinction. 

Duress may take different forms and arise out of varying rela- 
tionships. It -may be such as to render the accused’s act 
involuntary as, for example, where A is driving a car with all 
possible care and B, sitting beside A, suddenly and against A's will 
lunges against A and causes him to run over and kill C, a pedes- . 
trian. In such circumstances A is under no criminal liability, but - 
we are here concerned with the far wider application of compulsion 


1 History of the Criminal Law, Vol. II, p. 106. 

2 R. v. McGrowther (1746) 18 St.Tr. 391, and R. v. Crutchley (1881) 5 C. & P. 
133. . 

R. v. Steane [1947] 1 K.B. 997 at p. 1005. 

_4 See Criminal Justice Act, 1925, s. 47. , 
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as a defence. To determine its validity it will be necessary to ° 
examine each contingency in turn and it is proposed to consider 
the position under two main headings: 
(1) Where no special relationship exists; m 
(2) Where a special relationship exists. ` 1 


WHERE No Sprecia, RELATIONSHIP Exists 


Under this heading is envisaged the case where A is compelled by 
B alone, or B and others, to commit a criminal act, there being no 
prior legal relationship between the parties. Several questions 
arise, such as, does the defence of compulsion extend to all crimes? 
Does it involve proof of actual violence or is a threat of violence 
sufficient? Is it violence to the person or to property which is the 
criterion? To some of these questions a categorical answer can be 
given, to others it must, be admitted that the answers lack any 
degree. of certainty. 


Offences to which Duress is a Defence. 


The first question for our consideration is, to what crimes may 
the plea of compulsion be raised? Lord Goddard, in the course of 
His judgment in E. v. Steane before the Court of Criminal Appeal, 
stated ^: ‘We have the authority both of Hale and of Fitzjames 
Stephen, that, while it does not apply to treason, murder and some 
other felonies, it does apply to misdemeanours?. "Unfortunately, 
the learned Chief Justice did not give any specific references as the 
source for his opinion, and it is respectfully suggested that, at any 
rate in relation to the crime of treason, his view of the authorities 
is somewhat misleading. 

In his Pleas of the Crown, Hale emphasises that, in regard to 
the defence of compulsion, there is to be observed a difference 
between (i) times of war or publie insurrection and rebellion, and 
(ii) times of peace. As to times of peace, he says’: ‘If a man 
be menaced with death unless he will commit an act of treason, 
murder or robbery, the fear of death will not excuse him if he 
commit the act. . .’. 

With this view of the law Stephen agrees,’ principally on the 
grounds of expediency, though he does not hesitate to expose the 
weakness of Hale’s reasoning. The latter suggests that the reason 


5 Loc. cit. 

61 Pl. of the Cr., Chap. VIII, p. 49. See, too, Blackstone, Commentaries, 
Vol. IV, p. 80. One must not overlook ihe possibility that Hale, in drawing 
this distinction, was influenced by the memory of the civil war and particularly 
by the famous statute of 1494 (11 Hen. 7, c. 1) which enacted that faithful 
service to & King de facto should not render the person doing such service 
liable to the penalties of treason, on the restoration of the King de jure. . 
Though passed to meet the political needs of the moment it still forms part of 
our present law. See Stephen, History of the Criminal Law, Vol. II, pp. 
954-5; Holdsworth, History of English Law, Vol. IV, p. 500; and Maitland, 
Constitutional History, p. 229. 

7 Loe. cit. 8 Op. cit. p. 107. ° 
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for this stringency, in excluding the defence of compulsion, lies in 
the alternative remedy available to a person menaced with death, 
namely, applying to the courts for a writ de securitate pacis. The 


. fallacy of this argument is only too apparent for, as Stephen points 


outg there would in all probability be no time or opportunity to 
resort to the protection of the law. 

But in times of war or public insurrection and rebellion, accord- 
ing to Hale, no such absolute rule exists. In such conditions, he 
says,° ‘when a person is under so great a power that he cannot 
resist or avoid, the law in some cases allows an impunity for parties 
compelled, or drawn by fear of death, to do some acts in themselves 
capital, which admit no excuse in time of peace’, The only 
authority cited in support is Oldcastle’s Case,!? in which the accused 
were charged with supplying victuals to Sir John Oldcastle and 
his accomplices who were in.rebellion. They were acquitted by 
the court because it was found that their acts were done pro timore 
mortis et quod recesserunt quam cito potuerunt. Later on in his 
work,!! Hale poses the question whether the same result would be 
reached if the accused had marched with the rebels for fear of 
death. : 

Exactly thirty years later,'* in 1746, these very circumstances 
came before the court ** in the famous case of R. v. McGrowther 4 
in which, although on the facts the plea of duress was rejected by 
the jury, the court indicated the validity of compulsion as a defence 
to treason in time of publie rebellion. In his summing-up, Lee 
L.C.J. referred with approval to the rule laid down in Oldcastle's 
Case, as being the test for determining whether the defence of com- 
pulsion was maintainable. 

Hale, it would appear, excludes only treason, murder and 
robbery from the application of duress in times of peace, and 
Stephen does not deviate from this statement of the law. How- 
ever, as we have seen, in R. v. Steane the Court of Criminal 
Appeal, whilst agreeing with the exclusion of treason and murder, 
went further and introduced the indeterminate phrase * some other 
felonies?, without attempting to enumerate which felonies were 


2 Loc. cit. 

10 Discussing this case in the course of his judgment in R. v. Tolson (1889) 28 
Q.B.D. 168 at p. 186, Stephen J. criticises the explanation given by Coke (8rd 
Inst. i, 10) as to the basis of the decision. Coke explains the acquittal of 
Oldcastle’ s associates by citing the maxim ‘Actus non facit reum nisi mens 
sit rea’. Stephen J. points out that this is only Coke’s own remark and does 
not form part of the judgment. Furthermore, despite this explanation, Coke, 

-in the margin of his remarks on opinions delivered in Parliament by Th rning 
and others in 21 R. 2, says (8rd Inst. i, 22-23), ' Melius est omnia mala pati 
quam malo consentire’. As Stephen J. indicates, this would show that Sir 
John Oldcastle and his accomplices had a mens rea, or guilty mind, although 
they were.threatened with death, and thus contradicts the passage first quoted: 

11 Op. cit. p. 139. 

12 The fret. edition of Hale’s Pleas o f the Crown appeared in 1716. 

13 Consisting of Lee C.J., Willes C.J., Wright and Poster JJ., Reynolds ‘and 
Clive BB. 

14 18 Bt. Tr. 391, and Foster, Reports, p. 18. 
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excluded. Perhaps they had in mind the Draft Criminal Code of 
1879, Article 23 of which the Royal Commissioners said !5 expressed 
what they thought was the existing law, and what at all events they 


suggested ought to be the law. It made compulsion available as a . 


defence in the case of any offence other than high treason, murfer, 
piracy, offences deemed to be piracy, attempting to murder, assist- 
ing in rape, forcible abduction, robbery, causing grievous bodily 
harm, and arson. To the best of my knowledge no adverse judicial 
comment exists upon this statement. In Canada it is interesting 
to note that section 20 of the Canadian Criminal Code of 1927!" 
embodies the xecommendations of the English Commissioners 
relating to compulsion, in the exact terms of Article 23 of the Draft 
Code. On the other hand, examination of the prevailing American 
law !* indicates that no provision is made, at any rate where no 
special relationship exists, for excluding even the most heinous 
offences, such as murder, or robbery, from the operation of duress as 
8 defence. However, as we shall see presently, the conditions under 
which compulsion may be successfully raised in the American 
eourts are every bit as strict as those governing the defence in our 
criminal law. 

Turning back for a moment to the list of offences which are 
excluded by the Draft Code from the defence of compulsion, it 
wil be noted that no reference is made in the case of treason to 
the distinction between times of war, publie rebellion or insurrection 
and times of peace. This distinction owes its origin to Hale and 
the omission of any reference to it in the Draft Code may well be 
explained by the absence of any judicial approval for its introduction 
or necessity. In R. v. McGrowther, whereas the test laid down 
in Oldcastle’s Case as to the degree of compulsion was approved, 
no mention was made of the distinction drawn by Hale. Its 
uncertainty seems to have been present even in Hale’s mind when, 
having cited Oldcastle’s Case in support, he poses the question 
whether the same result would have been reached if the accused 
had committed treason by marching with the rebels for fear of 
death. On the rule as stated by Hale duress would clearly have 
been a defence, yet he himself doubts the outcome.*® 

There is no reason to dispute the validity of compulsion as a 
defence to treason committed in time of public rebellion, and R. v. 


15 In Note A to their Report, at p. 48. 

16 In Att.-Gen. v. Whelan [1984] Ir.R. 518, the Irish Court of Criminal Appeal 
allowed the prisoner's appeal against conviction for receiving stolen goode, on 
the ground of duress. ; 

17 The original Canadian Criminal Code was enacted in 1892. Its draftsman, 
Burlidge J., framed the Code on Stephen’s Digest of the English Criminal 
Law and the report of the English Criminal Code Commissioners. See R. v. 
Martin [1933] 1 D.L.R. 484, per Trueman J.A., and R. v. Farduto (1912) 
10 D.L.R. 669, per Cross J. 

18 46 Corpus Juris, § 59. See, too, Bain v. State, 67 Miss. 557, 560. 

19 Ag we have seen (supra, p. 299) the defence was in fact upheld by the court 
m R. v. MoGrowther though rejected by the jury on the particular facts before 
them. 
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McGrowther is authority for this proposition. But further than that 
it is difficult to accept the dividing line drawn between war and 
peace. It is arguable, directly contrary to Hale's view, that where 
the treasonable acts are committed in time of war the defence of 
dufess should be excluded. Where sacrifice of human life is 
generally accepted as the possible lot of any individual engaged 
in fighting for his country it may be asked why should the threat 
of death or serious physical injury be a good defence to the most 
infamous of crimes in time of war. On the other hand, circum- 
stances constituting treason ean be envisaged where it would be 
unreasonable to exclude the defence. Take the examples given in 
R. v. Steane, of British soldiers who were set to work on the 
.Burma, road or, if invasion had unhappily taken place, British 
subjects who might have been set to work by the enemy digging 
trenches. Such persons would undoubtedly be doing * an act likely 
to assist the enemy’ within the meaning of the Defence Regulation. 
under which Steane was charged." But as the Lord Chief Justice 
indieated,?' ‘it would be unnecessary surely in their cases to 
consider any of the niceties of the law relating to duress, because 
no jury. would find that merely by doing this work they were 
intending to assist the enemy’. Such persons, it is submitted, 
would also be ‘ adhering to the King’s enemies . . . by giving them 
aid in the realm or elsewhere’ within the meaning of the Statute 
of Treasons 1851. It is true that no specific intention is required 
for this form of treason, thus excluding the possibility of duress 
negativing the intent. Is it conceivable, however, that any Judge 
would be prepared, where the facts were similar to those instanced 
above, to direct the jury to ignore a plea of compulsion as a 
possible defence? Enough has been said to show the weakness 
of Hale’s distinction and to correct the mistaken view that duress 
cannot be a defence to treason. It is suggested that the more 
logical approach is to accept the validity of duress as a defence 
to treason, leaving each case to be decided on its merits.” 

As to the other offences excluded by the Draft Code, murder 
stands in a class apart, the crime being so heinous that even the 
strongest duress should not be a justification. The same argument 
does not apply, for example, in the case of robbery with violence 
which may be committed without any actual physical violence to 
the victim, the mere presence of more than one person threatening 


20’ Reg. 2a of the Defence (General) Regulations, 1939, provided that: ‘If with 
intent to assist the enemy, any person does any act which is likely to assist 
the enemy . . . then, without prejudice to the law relating to treason, he shall 
be guilty of an offence against this regulation '., By the Emergency Laws 
(Transitional Provisions) Act, 1946, this regulation lapsed on February 24, 1946. 

21 [1947] 1 K.B. at p. 1006. 

22 Support for this view is to be found in Lord Mansfield's judgment in R. v. 

Stratton (1779) 21 St.Tr. 1222, in the course of which he declared (at p. 1283): 

as . if a man is forced to commit acts of high treason, if it appears really 
force and such as human nature could not be expected to resist, and the jury 
are of that opinion, the man is not then guilty of high treason’. 


o 
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him being sufficient." If the accused is one of such two or more 
threatening persons, compelled to do so by fear of being killed, 
should duress not be a defence? Grievous bodily harm, too, is a 
misnomer, as the harm caused may in effect be quite slight * and 
incomparably less than that actually inflicted upon the accused 
to induce him to commit the crime. Furthermore, the mere 
inflicting of grievous bodily harm unaccompanied by an intent to 
do grievous bodily harm is only a misdemeanour 5 to which, 
according to the Court of Criminal Appeal, the defence of duress 
applies. As to assisting in rape, this presumably means participa- 
tion as a principal in the second degree—is such a person who, under 
threats of being shot at or permanently disfigured by a razor, stands 
some distance away ready to give warning of approaching intruders 
not to have any defence? 

The difficulty and danger of laying down a pre-determined list 
of crimes in the same category as murder is obvious. The alterna- 
tive is to allow duress as a defence to any crime other than murder, 
leaving it to the jury to decide in each case, whether, having regard 
to the grave or trifling nature of the effects resulting from the 
commission of an offence, the duress to which the accused was 
subjected was so exceptionally severe as to excuse him from 
criminal liability. 


Personal Injury or Damage to Property. 

This leads us to the consideration of our next question, which 
is this. To establish compulsion, is it necessary to show that the 
accused was in fear for his person, or will apprehension of danger to 
his property suffice? The answer seems reasonably clear, as the 
authorities appear to draw a well-defined distinction between these 
alternative types of fear. As East succinctly puts it, ‘an 
apprehension, though ever so well founded, of having property 
wasted or destroyed, or of suffering any other mischief not 
endangering the person of the party, will be no excuse’. In 
support, he cites E. v. McGrowther (already mentioned) in’ which 
the accused, charged with treason for having joined the rebellion 
of 1746, put forward as his defence that the Duke of Perth with 
about 20 Highlanders had come to the town where he lived and 
compelled him to enter into the rebel forces by threatening him, 
if he refused, *to burn his house to the ground, to destroy all his. 
cattle and stock of corn and to lay waste all that belonged to him’. 


23 See s. 23 (1) (a) of the Larceny Act, 1916. . : 

24 No definition of grievous bodily harm is contained in the Offences against the 
Person Act, 1861, but the test generally accepted is that laid down by Willes J. 
in R. v. Ashman (1858) 1 F. & F. 88 at p. 89, viz., ‘it is not necessary that 
such harm should be either permanent or dangerous, if it be such as seriously 
‘tò interfere with comfort or health it is sufficient’. Thus, it need not amount 
to maiming, disfigurement or disablement. . "e 

25 Offences against the Person Act, 1861, s. 20. Compare with s. 18, which is a 
felony. 26 Crown Law, Vol. I, pp. 70, 71. 
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Rejecting this plea, Lee L.C.J., declared ** : ‘The only force that 
doth excuse is a force upon the person, and present fear of death; 
and this force and fear must continue all the time the party remains 
with the rebels. It is incumbent on every man who makes force 
hi$ defence, to shew an actual force, and that he quitted the service 
as soon as he could; agreeable to the rule laid down in Oldcastle's 
Case, that they joined ** pro timore mortis et recesserunt quam cito 
potuerunt ?? *, 


Actual or Threatened Injury. 


It will be seen that the presiding judge required both actual 
force upon the person and present fear of death. Hale thought 
likewise, confining duress to the case of a man ‘menaced with 
death ’ or ‘in peril of death ’ ?? or faced with * actual and inevitable 
danger of his own life?.? Blackstone, on the other hand, talks 
of ‘threats and menaces which induce a fear of death or other 
bodily harm? as being sufficient? and Stephen, in his Digest ?' 
similarly extends compulsion to include threats as well as actual 
force, and fear of grievous bodily harm as well as fear of death. 
Furthermore, in Article 28 of the Draft Code of 1879, the words 
used are ‘threats of immediate death or grievous bodily harm’. 

. Closely analogous is the test laid' down in American law which 
requirés the duress to be * present, imminent and impending, and 
of such a nature as to induce a well-grounded apprehension of 
death or serious bodily harm if the act is not done.?? No restric- 
tion, it will be noted, is placed on the necesssity for proving actual 
force, and we may reasonably conclude that threats of a sufficiently 
grave character will suffice. 

Until the recent case of R. v. Steane, the test to be applied 
could fairly be said to have become stabilised in requiring proof 
of either actual grievous bodily harm, or threats of death or 
grievous bodily harm. However, in that case, the Lord Chief 
Justice used these words **: * Duress is a matter of defence where a 
prisoner is forced by fear of violence or imprisonment to do an act 
which in itself is criminal. If the act is a criminal act, the prisoner 
may be able to show that he was forced into doing it by violence, 
actual or threatened, and to save himself from the consequences - 
of that violence. No qualification, it will be observed, is put upon 
the word violence. Whereas fear of imprisonment is referred to by 


27 Fost., Reports, p. 18. 

28 Pl, of the Cr., Vol. I, p. 51. 

29 Op. cit. p. 52. 

30 Comm., Vol. IV, p. 30. 

31 Article 10. Having regard to this body of authority, it is difficult to reconcile 
the sweeping statement made by Denman C.J. in E. v. Tyler (1838) 8 C. & P. 
616 (a case of murder), in which he declared: ' It cannot be too often repeated 
that the apprehension of personal danger does not furnish any excuse for 
assisting in doing any act which is illegal’. Cited with approval by Dr. 
Stallybrass in Modern Approach to Criminal Law at p. 425. 

-32 16 Corpus Juris, § 59. 33 [1947] 1 K.D. at p. 1005. . 
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Hale he does so, so far as can be discovered, in one passage only,** 
and that in connection with a hypothetical case of murder in which 
event it would never afford a legal excuse. If one is prepared 
to recognise the gulf that exists between threats of death or serious 
bodily harm and threats of mere imprisonment, it seems reasonable 
to declare that the inclusion of the latter kind of fear would 
constitute an unjustifiable relaxation of the present stringent con- 
ditions. In any case, as Steane’s appeal against conviction was 
allowed on other grounds, the learned judge’s remarks constitute 
only obiter dicta and should, therefore, be treated with reserve, 
particularly having regard to the authorities discussed above. 


Injury to the Accused or his Immediate Kindred. 


Another question that presents itself is whether the defence 
of duress ‘should include criminal acts done by the accused under 
actual or threatened death or grievous bodily harm, not to himself, 
but to his wife, children or other immediate kindred. The old 
writers, as we have just seen, indicate that only violence to the 
accused’s own person is to be considered, and Lord Goddard, in the 
passage cited immediately above, uses the words ‘ to save himself 
from the consequences of that violence’. Viewed independently 
of the early authorities it is difficult to see why any hard and fast 
distinction should be drawn in this connection. Many a man who 
regards his own personal safety as of little consequence will be 
subjected to the most extreme stress of mind if confronted with a 
threat to kill or seriously injure his wife or child. If, faced with 
such a dreadful eventuality, the accused commits a crime is he 
to be precluded from pleading duress as a defence? In R. v. 
Steane, discussed fully later, the prisoner swore that his conduct 
was governed throughout by continual fear for his wife and children, 
but no opinion was expressed by the Court of Criminal Appeal as to 
whether this fact would have sufficed to constitute duress as a 
defence. In that particular case the court did no more than indi- 
cate its importance when considering the burden of proving the 
specific intent required in the offence chargéd. It is submitted that 
fear caused by actual or threatened death or serious bodily harm to 
the accused’s immediate kindred should be treated on the same basis 
as if the accused’s own person was in jeopardy, each individual case. 
being treated on its merits. 


Need to Desist. 


As to the requirement that the accused must desist as soon as 
is reasonably practicable in the circumstances, a good illustration 
is afforded by R. v. Crutchley.” The accused was charged 


54 1 Hale 51. See, tao, 1 Hale 484. 

35 (1631) 5 C. & P. 188. This case, together with R. v. McGrowther, formed 
the two reported cases referred to by Sir Fitzjames Stephen in the passage 
quoted at the outset of this article. 

e 
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with the misdemeanour of breaking and destroying a threshing 
machine. It appeared that one night. a mob came to the 
prosecutor's farm and broke his threshing machine to pieces. 
Amongst the mob was the prisoner, an under-gamekeeper, who 
admitted giving the machine a blow with a sledge hammer, but 
called his headkeeper who stated that the mob had laid hold”of 
himself and the accused and compelled both to accompany them 
for the purpose of breaking threshing machines. Further evidence 
was given that the accused and the headkeeper, before they had 
gone many yards with the mob, agreed to run away at the first 
opportunity and in fact did so. The prisoner was acquitted. 
Unfortunately, Patterson J.’s direction to the jury does not appear 
in the report of the case, but there can be no doubt that the decision 
is in accordance with established principles. As Lord Mansfield 
declared in R. v. Stratton?” ‘though compulsion takes away the 
criminality of acts . . . yet it will not-justify a man in acting farther 
than such necessity obliges him, or continuing to act after the 
compulsion is removed °. i 


Time when Duress must be Operative. : 


Furthermore, it must be clearly shown that the overpowering 
of the accused's will was operative at the time the crime was 
actually committed. Hale makes this self-evident condition 
abundantly clear when he writes,’ with particular reference to 
treason, ‘if the whole circumstances of the case be such that the 
prisoner can sufficiently resist, or avoid the power of such rebels, he 
is inexcusable, if upon a pretence of fear, or doubt of compulsion, 
he assist them’. Owing to the paucity of English authorities, we 
must turn for our example to the Irish case of Att.-Gen. v. Whelan.®® 
The accused, charged with receiving stolen goods, admitted 
receiving a stolen box containing silver coin but stated that he had 
done so under threats made by the thief who was armed with a 
revolver. After the thief’s departure, the prisoner took no steps 
to restore the money to its lawful owner, or to give any information 
about it, saying he was afraid and that the thief had made a specific 
threat to shoot him if he told anything about it. At the request 
of counsel for the accused, the jury were asked, in reaching their 
finding, to answer the question whether, at the time Whelan 
received the money, he acted under the threat of death or serious 
violence. Despite the jury’s answer in the affirmative, the 
accused was convicted, and consequently he appealed to the Irish 
Court of Criminal Appeal on the ground that the jury’s finding 

“amounted to, an acquittal. After an exhaustive review of the 


36 An offence under 7 & 8 Geo. 4, c. 80, s. 4. 

37 (1779) 21 St.Tr. 1922, at p. 1981. 

38 Pl. of Cr., Vol. I, p. 51. See, too, Stephen, Digest, Article 10; alsg the 
proviso to art. 28 of the Draft Code, which reads ' provided: that the person 
under compulsion believes that such threat will be executed '. 

39 [1934] Ir.R. 518, Ta 
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authorities, the court accepted the prisoner’s submission and 
quashed the conviction. 


Number of Persons Exerting Duress : Innocence of Accused. 


Two minor points call for brief discussion. The first is con- 
cerned with the.number of persons.who impose duress upon the 
accused. Unfortunately there exists a conflict amongst the autho- 
rities. Stephen contemplates the necessity for at least two 
persons,*° whereas the Draft Criminal Code recognises the sufficiency 
of one individual. The latter would appear to be the more 
practical attitude, it being a question of degree whether a certain 
individual's will ean be overborne by one or several persons. One 
man with a revolver may well compel where severa] with bare fists 
may fail.“* As to the second point, English and American law 
agree that compulsion must have arisen without the fault of the 
person who insists upon it as a defence." Thus, where a prisoner 
is shown to have been a party to any prior association or conspiracy, 
in consequence of which he renders himself subject to such 
compulsion, he will not be allowed to plead duress. 


Burden of Proof. 


Then there is the question of burden of proof. Duress is a 
matter of defence, and the onus of proving it is on the accused ; 
but, as the Court of Criminal Appeal in R. v. Steane were at pains 
to point out, that burden does not arise until the prosecution has 
made out its ease. "Thus, where the offence charged requires a 
specific intent it is for the prosecution to prove to the satisfaction 
of the jury that the accused had that particular intent, and not until 
it has done so does the burden swing on to the accused to prove 
duress as his defence. This principle is well illustrated by the facts 
in R. v. Steane. The accused, a British subject, was on the outbreak 
of war employed in Germany as a film actor. Whilst he himself was 
immediately arrested his wife and two sons, who were also resident 
in Germany, were.left alone. Shortly after internment he was 
asked to’ broadcast but refused. There followed*various threats as 
to German methods of persuasion and eventually Steane submitted 
to a voice test. Scon he was broadcasting news daily and 
continued to do so until April, 1940. On his refusal to continue 
he was visited by two Gestapo men who, according to his story, 
said to him * If you don’t obey, your wife and children will be put 
jn a concentration camp’. Still refusing, he was visited in May by 
three Gestapó men who beat him up badly, one ear being partly 
torn off. As a result he agreed to help produce films. Steane 
swore that he was in continual fear for his wife and children, that 


40 IWgest, Article 10. 11 Art. 23. 
42 Thus, threats by the thief, armed with a revolver, were held sufficient in 
Att.-Gen v. Whelan. : 
@ 43 See Art. 23 of the Draft Code, and 16 Corpus Juris, § 59. 
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he never had the slightest idea or intention of assisting the enemy, 
and that what he did was done to save his wife and children. On 
that evidence he was charged, and convicted, with doing acts 
likely to assist the enemy with intent to assist the enemy contrary 
to Reg. 24 of the Defence (General) Regulations, 1989.44 His 


appeal against conviction was allowed on the ground of inadequate 


direction, the trial judge having failed to point out to the jury the 
necessity for satisfying themselves, where a specific intention is an 
essential ingredient in the crime, that the acts charged were done 
with that particular intent. 

The burden of proving that intent rests squarely on the 
shoulders of the prosecution. Of course, as the Court of 
Criminal Appeal pointed out, if the natural consequence of 
‘doing the act charged is to produce a certain result and no 
evidence or explanation is given by the accused, then a 
jury may justifiably find that the prisoner is guilty of doing 
the act with the intent alleged. An example of this is where 
the accused is charged with stealing. Evidence that the prisoner 
picked another's pocket would, in the absence of any explana- 
tion by the accused, indicate a felonious intent sufficient for 
a jury to properly convict of larceny. On the other hand, said Lord 
Goddard,** ‘ it is impossible to say, that where an act is done by a 
person in subjection to the power of others, especially if that other 
be a brutal enemy, an inference that he intended the natural con- 
sequences of his act must be drawn merely from the fact that he 
did it. The guilty intent cannot be presumed and must be proved ’. 
We see, therefore, whether or not the accused puts forward duress 
as his defence, that evidence of subjection to the power of another 
in the form of personal violence, ill-usage or threats of the same 
is always relevant to the issue whether or not the accused had the 
specific intent required. : . 

Applying these principles to the facts before them, the 
Court of Criminal Appeal indicated‘? that ‘while the jury 
would be entitled to presume (the criminal) intent if they 
thought that the act was done as the result of the free 
uncontrolled action of the accused, they would not be entitled 
io presume it, if the circumstances showed that the act was 
done in subjection to the power of the enemy, or was as con- 
sistent with an innocent intent as with a criminal intent, for 
example, the innocent intent of a desire to save his wife and children 
from a concentration camp. They should only convict if satisfied 
by the evidence that the act complained of was in fact done to 
assist the enemy, and if there was doubt about the matter, the 
prisoner was entitled to be acquitted ’. 

The conclusion to be drawn from R. v. Steane is that where 
evidence indicating threats of, or actual, physical violence is called 


46 Ibid. at p. 1006. 15 [1947] 1 K.B. at p. 1004. 
44 See note 20, p. 301, supra. 47 Ibid. at p. 1000. 
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by the accused it will be directed, first, to negativing any specific 
intent required in the crime, and secondly, to establishing duress 
as a defence. Only if the specific intent is proved does it become 
necessary to consider the accused’s plea that his will was overborne 
by the unavoidable duress to which he was subjected. 


SUMMARY 


To sum up, where compulsion or duress is relied upon as a defence 


and no special relationship is indicated, it is suggested that, to 
succeed, the accused must prove : 

(1) That his wil was overborne through fear caused by either 
the actual infliction of serious bodily harm or threats of death or 
serious bodily harm to his own person, or, actual or threatened 
death or serious bodily harm to his wife, children, or other 
immediate-kindred. , Threats of injury to property will not suffice. 

"(2j That the compulsion was exerted at the time the crime was 
actually committed. 

(3) That he desisted from the criminal act as soon as was 
reasonably. practicable in the cireumstances. 

(4) That the compulsion arose through no fault of his own. 

(5) That where an inherently grave offence is committed the 
duress exerted upon the accused was so severe and so great in 
proportion to the harm done or injury suffered by the victim as 
to excuse from criminal liability. In the case of Binden duress 
should never operate as a defence. 


WHERE A SPECIAL RELATIONSHIP EXISTS 


Next, let us examine what extensions, if any, exist in the 
application of duress where some form or other of special relation- 
ship can be shown. The word ‘extensions’ is used deliberately 
to stress the fact that, whether or not particular conditions apply 
in. special circumstances, there is nothing to prevent the accused, 
if he can satisfy the conditions already enumerated, from also 
pleading compiilsion like any other meriiber of the community. It. 
would be interesting to consider the situation where a ‘subordinate 
commits a crime in carrying out the order of his civilian or military 
superior, but an adequate examination of this extensive topic is 
impossible within the confines of this article. It is therefore pro- 
posed to limit the discussion to the relationships, first, of parent 
and child, and secondly, of husband and wife, the latter being by 
far the most important relationship in this connection. 


PanENT AND CHILD 


A crime is not excused on the ground of duress simply because 
it was. committed by a child by command: of his or her parent.** 


18 Hale, Pl. of Cr., Vol. I, p. 44. A similar position exists in American law, 16. 
Corpus Juris, § 59. 
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Of course, if the child is too young to be legally responsible it cannot 
be made criminally liable for its acts. It is certainly strange, one 
might almost say incongruous, that the presumption of coercion, 
which existed before 1925, never extended to any relationship within 
the family group other than that of husband and wife. The 
presumption has disappeared even for the wife, but the fully 
responsible child, in comparison with its mother, ‘it still in an 
invidious position when the question of coercion arises in criminal 
law. Considerable misgiving-may be felt as to whether such an 
unwarrantable distinction is really justifiable today. 


- HusBAND AND Wire *° 
Finally, we turn to the situation where a wife commits a crime 
under the coercion of her husband. It will be remembered that 
the word ‘coercion’ has generally become exclusively associated 
with the relationship of husband and wife, and it is with the con- 
ditions underlying the defence of coercion, as opposed to pure 
compulsion, that we are now concerned. It is not proposed to. 
discuss the historical background to coercion as a defence but to 
turn at once to the present position which rests on section 47 of the 
Criminal Justice Act, 1925. This section provides: 
* Any presumption of law that an offence committed by 
a wife in the presence of her husband is committed under 
the coercion of the husband is hereby abolished. But on 
a charge against a wife, for any offence other than treason or 
murder, it shall be a good defence to prove that the offence 
was committed in the presence of, and under the coercion 
of, the husband’. . 

On a superficial reading of the above section the present law 
governing coercion would appear to be quite clear, but a closer 
examination will, as we shall see in a moment, reveal the uncertainty 
of its underlying conditions. It is certainly true that the Act of 
1925 has clarified certain difficulties which existed before its enact- 
ment, but others remain unsolved. © The scope of coercion as a 
defence can now be stated quite definitely—it applies to any offence, 
whether indictable or summary, with the exception of treason and 
murder. This being so, it will be observed that, so far as murder is 
concerned, neither compulsion nor coercion has any application. 

. But, in regard to treason, whereas coercion is excluded in any 
circumstances, it is important to remember that a married woman 
may still avail herself of the more stringent defence of compulsion, 
like any other member of the community. 

Turning to the necessity for proving that the offence was com- 
mitted (a) in the presence of, and (b) under the coercion of the 
defendant’s husband, it must be emphasised that both ¢hese 


49 Concubines have no special protection: R. v. Court (1912) 7 Cr.App.R 127. ¢ 
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conditions require to be proved. So much is apparent, but what 
is still a matter of conjecture is the test to be applied in deciding 
whether or not these essentials are fulfilled. Let üs consider each 


element in turn. 
e 


‘In the Presence of the Husband.’ 


First, when may a crime be said to have been committed 
*jn the presence of the husband’? Take the following examples. 
A is the wife of B. Instigated by fear of B, A proceeds to 
eall at various houses and in each case is admitted alone, where- 
upon, telling a false story, she obtains varying sums of money. 
All this time B remains outside in the street. A is charged with 
obtaining money by false pretences and pleads coercion. Strictly 
speaking, A committed the crime in B’s absence, but it is suggested 
that to bring the facts within the rule it is not necessary that the 
husband should be in the immediate presence of the wife, it being 
sufficient to prove that he was near enough materially to influence 
her conduct.*! Suppose on the other hand, that A is charged with 
burglary, the breaking having been effected one night and the entry 
on a subsequent night. B is shown to have been present on the 
latter occasion only. Assuming coercion to have been exerted on 
both occasions, is it fatal to the wife’s defence that she is unable to 
prove her husband’s presence throughout the commission of the 
whole crime? It is suggested that the reasonable interpretation to 
be placed on section 47 is that a crime which is completed in .the 
husband's presence is in fact committed ‘ in his presence * and that, 
therefore, in the hypothetical example above, A is not guilty. 


* Under the Coercion of the Husband.? 


Secondly, we have to consider what constitutes coercion of a 
wife by her husband. Little assistance can be found in the authori- 
ties. before 1925, presumably on account of the then existing com- 
mon-law rule that where a criminal act was committed by a wife in 
the presence of her husband it was presumed that she acted under 
his coercion; of course, it was open to the prosecution to rebut the 


50 As a matter of interest, it is worth noting that the terms of reference of the 
Avory Committee, appointed in 1922 to consider the responsibility of a wife 
for crimes committed under the coercion of her husband, declared these two 
conditions to be alternative rather than complementary to one another. See 
the Report of the Committee, Cmd. 1677, published the same year. If this 
distinction was made intentionally it is difficult to understand for, in 1922 as 
now, if a wife committed a crime in her husband’s absence, his previous acts 
of coercion would afford her no defence. 

51 Such is the test adopted in the American courts, it being said in State v. Nowell, 
156 N.C. 648, at p. 652, that ‘it is not necessary to show that the act was done 
literally in sight of the husband, but it is sufficient to raise the presumption 
if it was done near enough to her husband to be under his immediate control 
or influence’. The presumption, abolished in our criminal law by s. 47 of the 
Crfminal Justice Act, 1925, remains in full force in American law. In Canada 
the old common-law rule was abrogated by s. 21 of the Canadian Criminal Code. 

a Burglary is defined in the Larceny Act, 1916, s. 25, 
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presumption by adducing evidence proving that the wife was a free 
and active accomplice in the crime.? Twenty-six years have now 
elapsed since the abolition of the common-law presumption, and 
one would expect to find that the Court of Criminal Appeal had 
taken the opportunity, on a suitable occasion, to give an explana- 
tion of the doctrine of coercion, which would act as a guidance to 
the lesser courts. No such authoritative declaration has, unfortu- 
nately, been forthcoming. 

The same reticence was displayed by the Criminal Code Com- 
missioners in their Report upon the Draft Code of 1878, in which 
they recommended the abolition of the common-law presumption. 
The Avory Committee in 1922 likewise avoided the task of defining 
coercion, a fact which is easily explained by their outright denuncia- 
tion of the defence and their unanimous recommendation that it 
should be abolished. In 1925, the Legislature adopted the former 
recommendation, incorporating it in section 47 of the Criminal 
Justice Act. During the debate in Parliament on the pertinent 
clause, the case for retention of coercion as a defence was put 
forward by the Solicitor-General ** who indicated in a very revealing 
passage that it gives a wife a rather wider and more extended line 
of defence than pure compulsion, because coercion imports coercion 
in the moral, possibly even in the spiritual, realm. Such a 
declaration is, of course, by no means authoritative, it being the 
mere language of Parliamentary debate, but it is extremely 
interesting to study its practical application. 

Presumably, the meek and obedient wife will be able to avail 
herself of a greater degree of protection than her forceful and 
spirited neighbour. Suppose, for example, that a particularly cre- 

. dulous wife could show that she had been tamed into believing that 
failure to obey: her husband's every command would inevitably 
result in her being doomed to suffer the fires of hell, would such 
spiritual terror suffice to prove coercion? Or take the case of a 
wife who had been ineculeated with her husband's teaching that to 
steal from the rich to help the poor was right and just, would such 
misguided moral coercion afford her any excuse? If so, what about 
threats not to provide any money to purchase food for the wife 
and children, or to desert the wife, or to bring a concubine home 
to live under the same roof? Are all these to be considered as 
coming within the ambit of coercion? . In the absence of any 
authorities one is left guessing, but it is suggested that one point 


53 The application of this rule in R. v. Peel (The Times, March 14 and 15, 1922), 
a case involving betting frauds, caused a general public outcry which was met 
by the appointment, the same year, of the Avory Committee. Despite the 
evidence in Peel’s Case that the accused, a married woman, was acting for her 
own personal pecuniary benefit, the trial judge directed the jury to return a 
verdict of acquittal, on the ground that there was no evidence (sed quere) to 
rebut the common-law presumption that Mrs. Peel was acting under the coercion 
of her husband. 

54 Sir Thomas Inskip, later to become Lord Caldecote L.C.J. 

55 Parliamentary Debates (1925), Vol. 188, col. 875. 
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ìs clear, namely; that the test must be subjective rather than 
objective. It must be left to the jury to decide whether, in the 
particular circumstances, they are satisfied that the accused wife— 
not the ordinary, average wife (if, indeed, such a standard could 
possibly be determined)—was under the ‘domination and contfol 
of her husband to such an extent that the exercise of her own free 
will was rendered impotent. 

The question has often been asked whether the time has not 
come to abolish the defence of coercion altogether. We have 
already seen that the Avory Committee in 19225* unanimously 
recommended that such a course should be taken, leaving the wife 
to bring herself within the general defence of compulsion. In reach- 
ing this conclusion, the Committee examined the law on the subject 
as it appears in the Indian Penal Code, in certain eriminal codes of 


the colonies, in the common law of South Africa, in Scotland and in: 
the U.S.A. It is worth noting the varying extent to which coercion 


is recognised by these respective countries. 

The Indian Penal Code?' does not recognise coercion by the 
husband as any defence, whereas the Canadian Criminal Code ** is 
in accord with the present position in tbis country. According to 
the common law ® of South Africa,*? the defence is recognised and 
has a wider operation than in English law in that it does not exclude 
even treason and murder. In Scotland *' a wife's plea of subjection 
is relevant only as regards mitigation of punishment and in the 
U.S.A., as indicated earlier, there still remains the presumption 
that where a criminal act is committed by a wife in her husband’s 
presence she is presumed to be acting under his coercion. But such 
presumption does not arise where the crime is a heinous offence, 
such as murder or treason.*? . 

Prominence was also given by the Committee to the views of 
Sir Fitzjames Stephen who felt that * as matters now stand and have 
stood for a great length of time, married women ought, as regards 
the commission of crimes, to be on exactly the same footing as other 
people’. Despite such a formidable body of opinion the Legisla- 
ture, in my view rightly, refused to adopt the Committee's recom- 
mendation, leaving coercion as a possible defence to criminal 
liability. To advocate the abolition of the defence is surely to close 
one’s eyes to the fact that, however far we have progressed towards 
the doubtful goal of equality of the sexes, the subjugation of the 
wife is still regarded by certain sections of the community as the 


$5 Its composition was as follows: Mr. Justice Avory (Chairman), Sir Ernest 
Pollock, Judge Sir Alfred Tobin, G. J. Talbot K.C. (later Talbot J.), Sir 
Richard Muir, Sir Travers Humphreys (now Humphreys J.), H. D. Roome K.C. 


“37 Mayne, Criminal Law of India, 4th ed., p. 129. 


58 Section 21 of the 1927 Code. 

59 I.e., Roman-Dutch law. 

60 Gardiner, South African Criminal Law, 5th ed., Vol. 1, p. 86. 

€1 Macdonald, Criminal Law of Scotland, 5th ed., citing Hume, i. 47-49. 


$2 Whether the presumption arises in cases of robbery is still doubtful. See 30 


Corpus Juris, § 420. 
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proper relationship in marriage.® It is true that a number of 
strides have been made towards rectifying this undesirable state of 
affairs, even to the extent, sometimes, of reversing the balance. 
But there still remàins a considerable proportion of married women 
who regard their husbands as their lord and master, to disobey 
whose commands would be unthinkable. In the case of murder and 
treason; public policy has rightly dictated that no protection shall 
be extended to a married: woman who commits such an offence under 
the coercion of her husband, but, it is suggested, society has: not 
‘yet developed sufficiently to justify the complete abolition of coer- 
cion in our criminal law. 


‘ SUMMARY 


Finally, let us attempt to summarise the principles to be applied 
where/a plea of compulsion or coercion is put forward and some 
_ special relationship is shown to exist. 

(1) In every case it must be remembered that the accused c can 
avail himself or herself of the general plea of compulsion or 
duress, independently of the availability of any special pro- 
visions that might apply in the circumstances. 

(2) The plea of compulsion is not maintainable simply because a 
crime is committed by a child by command of its parent. 

(8) As to the defence of coercion by a wife, it extends to any 

crime other than treason or murder within the following 
conditions : 

(i) the crime must is sailed in the presence of the 
accused’s husband ; 

(ii) it is not necessary to show that the criminal act was 
done literally in sight of the husband, but it must be shown 
that he was near enough to exercise immediate control or 
influence over his wife’s conduct ; 

(iii) the test as to whether or not the wife was acting 
under the coercion of her husband is subjective, not 
objective ; 

(iv) it must be left to the jury to decide whether, in the 
particular circumstances, the accused wife was under the 
domination and control óf'her husband to such an extent 
that the exercise of her own free will was rendered impotent ; 

(v) eoercion imports something wider than threats of, 
or actual, bodily harm ; it may well extend to include threats 
deriving their force from the mora] or spiritual realms. 

In conclusion; it must not be forgotten that, even where com- 
pulsion or coercion is not available as a defence, it will generally be 
a mitigating factor in considering the question of punishment. 


J. Lr. J. Enwarps.* 


63 For the contrary view, see Viscount Simon's remarks in Holmes v. D.P.P. 


. [1946] A.C. 588 at p. 600. 
* Lecturer in Law at University College, London. 
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THE LAW OF CHEQUES: THE 
INDORSEMENT ASPECT 


Mz. Maxes HorpEN's scholarly exposition of the law relating to 
cheques, in the January issue of this Review,’ is a valuable'con- 
tribution to banking thought, and many wil have welcomed 
especially his attack on the dogma that ‘ negotiability ° should in 
‘all circumstances be an inviolable principle. But those who are 
familiar with the discussion which has been going on for some years 
in the banking periodicals, and occasionally elsewhere, as to the 
possibility of abolishing indorsements, may well disagree with his 
principal conclusion, the ‘Suggested Reform’ of his title. The 
twofold purpose of this present article is to suggest that Mr. Holden 
has seriously underestimated the case against indorsements, and 
to submit that most if not all of the advantages of his proposed 
new mandate (which we may hereafter call for convenience the 
New Instrument) can be obtained by abolishing the legal necessity 
for indorsements. The combination of increased safety with greatly 
reduced work for banks and public alike provides, to the minds of 
proponents of the abolition, a well-nigh unanswerable argument. 

It may be proper here to recall that Mr. Holden, after 
pointing out the weakness of the present cheque system as a safe- 
guard against the thief, suggested that a new order should be 
introduced, concurrently with the continuation of the present 
' cheque, in the form: * Pay—oNLv', and having on its reverse a 
receipt in the words: ‘ Received from the drawer the amount 
_ specified on the face hereof’. The order would be crossed, and 
would bear the words : ‘ This order is NOT TRANSFERABLE and can be 

collected only through a banker. The receipt on the reverse 
requires the payee’s signature °. 

It is important to emphasise at once that Mr. Holden's main 
consideration, the devising of a safer means of transferring money 
than the present cheque system, is one which should be paramount 
in the discussion. When the thief has been at, work it is of little 
satisfaction to the community that the paying or collecting banker 
has been successfully saddled with the loss; still less that, as 
perhaps more often happens, the drawer of the cheque has been 
unable to recoup himself from anyone. The thief’s success is the 
main calamity, and anything that makes his work more difficult is, 
prima facie, a good thing. 

But there are other considerations involved. One of them is 
the enormous inconvenience of the indorsements required on 

“e@ 

1 Suggested Reform of the Law Relating to Cheques ', Modern Law Review, 

Vol. 14, p. 33. 
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cheques as used at present (and equally, of course, of the receipt- 
indorsement of the New Instrument). This inconvenience has been 
thoroughly canvassed in some of the articles cited by Mr. Holden,? 
and it is perhaps enough to point out here that a firm or a company 
receiving a large number of cheques daily has to impress a rubber 
stamp on the back of each and, this of course being insufficient in 
itself, add the signature of one of its officials, usually a compara- 
tively junior clerk whose signature is ‘ official’ for no other 
purpose. The rubber stamp is often itself an impressive indict- 
ment of the system, containing as it sometimes does as many as 
ten or a dozen variants of the name of the concern. When the 
cheques are paid into a bank the clerk receiving them must 
examine each to see that the indorsement is correct in form; and 
when the cheques reach their various paying banks, each must 
again be examined for the correctness of the indorsement. 

If any purpose were served by this elaborate procedure it might 
be justifiable. But it must be remarked that paying and collecting 
banker alike are concerned only to see that what is written on the 
back corresponds exactly with what is written on the front. 
Neither is in the least concerned to inquire whether the indorse- 
ment is actually that of the payee,* unless there are circumstances 
which put him on, inquiry; and it is this point, of course, that 
mainly provokes the bank clerk to ask what point there is in his 
customers’ and his own work. The thief is the most careful of men 
when the cheque needs indorsing; and it might even be argued 
that an irregular indorsement raises a presumption that the cheque 
has been paid in by the true owner.? Yet the scrutiny continues, 
and the more timid or more punctilious bank. official returns small 
cheques unpaid for a wide variety of reasons,* none of them of any 
real importance. 


In his footnote (62) to page 47. 

The Director and Secretary of Bourne and Hollingsworth, Ltd., wrote from 
bitter experience in The Accountant, April 9, 1949; and a leading article in 
the same issue enlarged upon his letter: Vol. 120, p. 277. 

4 Many men regularly pay in their wives’ cheques to their joint accounts. 
When, in the bank, they find that they have omitted to see that their wives 
have indorsed the cheques, they cheerfully sign their wives’ names on the 
backs of the cheques, often under the benevolent eye of the receiving cashier, 
and sometimes at his prompting, i : 
The Law Reports contain, as Mr. Holden pointed out, many examples of 
successful actions against the banks for conversion. There is a comparatively 
small proportion concerned with irregular indorsements, one of the most note- 
worthy being Bavins v. London and South-Western Bank, Ltd. [1900] 1 
Q.B. 270, in which no one seems to have taken much notice of the indorse- 
ment until the Court of Appeal observed that, in its illegibility, it seemed 
to be different from the payees' name on the face of the cheque! 

Sheldon's Practice and Law of Banking, 6th edn., gives thirteen pages of 
specimen ‘correct’ and ‘ irregular’ indorsements. It is common experience 
in the banks that the ordinary private customer finds it impossible to under- 
stand the subtleties of the rules—why, for example, Colonel John Smith must 
noi 80 indorse, but may, if he wishes, add after the essential ‘John Smith’ 
&ny elaboration of ' Colonel' to which he is entitled. 
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An incorrect indorsement may lose for the collecting banker the 
protection of section 82 of the Bills of Exchange Act; for the paying 
banker a correct indorsement is a rather more positive protection, 
in that it may be said to show that the drawer’s mandate has been 
carried out. It is submitted, however, that any real purpose th&t 
the indorsement on a cheque might serve in present conditions is 
entirely vitiated by the fact that it only purports to be that of 
the person making it, and no attempt is made to check that it is 
what it pretends to be. To the practical uselessness of the indorse- 
ment must be added the fact that in law it has almost no signifi- 
cance; indeed, it has been suggested that the banker may not be 
entitled to insist upon it at all.” The banker who is held to have 
been negligent for his failure to notice an irregularity in something 
which the law does not require to be there may be forgiven for 
feeling some irritation. 

Now it is clear that the New Instrument would greatly increase 
the safety of the transfer of money : it is not transferable, and it 
must be paid into the account of the payee. It would not be easy 
to accustom the public to its use, and it would not lighten the work 
of the banks (who would have to apply different standards to the 
two forms of instrument which would be passing through their hands 
for many years)?; but neither of these objections would be con- 
clusive if no other proposal were put forward to increase the security 
of what Mr. Holden has amply demonstrated is not a fully efficient 
system. 

Let us consider how the double object of security and the ending 
of indorsements can be attained. Mr. Holden has himself almost 
provided the answer, only to scout it: he suggests? that the 
Clearing Bankers might agree amongst themselves to indemnify 
each other for the absence of an indorsement on any cheque 
collected for the account of the payee, leaving ‘third party" 
cheques and those cashed over the counter still requiring indorse- 
ment. This suggestion can be carried a little way further, and 
legislation drafted which would remove from paying and collecting 
banker alike the duty of examining indorsements— with the vital 
proviso that bankers would collect for others than the payees only 
at their peril. It will be noted that there is here no prohibition of 
indorsements; they merely become unnecessary. There is, strictly, 
no infringement of the sacrosanctity of negotiability ; there is 
merely a strong discouragement of the negotidtion of what, as 
Mr. Holden has pointed out, no longer needs to be negotiated. 

The immediate practieal effect of such legislation would be that 
bankers would refuse to accept ‘third party’ cheques, save for 


7 Chorley, Law of Banking, 8rd edn., p. 79, 106 et seq. 
3 The New Instrument must be taken only for the payee’s account; the old 
ch@que may be taken for third parties—except in those many cases where 
` ‘third party ' cheques already put the collecting banker on inquiry. 
9 P. 4T. : 
e 
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those customers whom they regarded as substantial, and even then 
perhaps only after inquiry. It is very probable that after a com- 
paratively short space of time the collecting of ‘third party’ 
cheques would virtually cease; but for as long’as bankers chose to 
take the risk of such collection it would be entirely a matter for 
their own business judgment. The responsibility for doing so would 
be theirs, and the interests of the true owner would be adequately 
protected—save, indeed, in circumstances such as those of Smith v. 
The Union Bank of London (1875),!* cited by Mr. Holden, in which 
the negotiability of the cheque served to deprive the payee of the 
title of true owner. 'The theft of an already indorsed cheque is 
naturally not of so frequent occurrence as that of a cheque still 
unindorsed ; and were the necessity for indorsement to be removed, 
such thefts would become even more rare. Even so, it might be 
a matter for consideration whether the proposed legislation should 
be extended- to cover such special circumstances. This would 
almost certainly involve the first encroachment upon the doctrine 
of negotiability; it is debatable whether the increasingly small 
dangers of the Smith decision would make such an encroachment 
necessary. 

The difficulties of the payee who has no banking account would 
be no greater than those of the payee of the New Instrument; and 
Mr. Holden suggests himself!! that the number of such payees 
is so small as to be negligible. A further, and perhaps more 
important, point is that this proposal does nothing to interfere 
between the drawer and the payee of the cheque. If the drawer 
wished to call for a receipt on the back of the cheque he might do 
so, and in most cases the payee would provide it ; but it would be no 
business of the banker to see that he did so.'? The provision of 
receipts for the drawer on his cheques is a convenience the enforce- 
ment of which never should have become the responsibility of the 
banker; and under the new arrangement the drawer would be no 
worse off, when the payee failed to give the receipt, than he would be 
if he had called for an ordinary, separate, receipt which was not in 
fact forthcoming. Moreover, he could still establish, in case of need, 
as he can now, the account to which his cheque had been credited. 
With the increasing rarity of ‘ third party collections, this would 
usually prove that the payee had in fact received payment. 


19 1 Q.B.D. 31; cited by Mr. Holden, p. 38. u DP, 52. 

12 At present if a customer wishes to print any form of receipt on the back of 
his cheques the banker requires an indemnity from him, lest the signing of 
the receipt may be considered a ' condition’ of payment making the instru- 
ment something other than an unconditional order. Such a receipt, under 
the present suggestion, could never become a condition, for it is fundamental 
to the suggestion that the banks would collect and pay a cheque even were 
the receipt not signed. Traders could thus-use the receipt freely, losing only 
the banks’ enforcement of it, and it could be clearly differentiated fi$m an 
indorsement. It might even be printed on all cheques, by the banks them- 
selves, as a new general facility, preceded by the words: * This is not ay 
indorsement '. 
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It may be remarked that the proposal gives rise to none of the 
three problems which Mr. Holden saw in the New Instrument.” 
It avoids too the objection to the ‘ Pay X only,’ cheque dealt with 
earlier by Mr. Holden, for the cheque would remain normally an 
instrument payable to order. The discouragement of ‘ third 
party’ collections, combined with the unqualified liability of 
bankers making such collections, would provide an almost complete 
protection for the true owner, and at the same time the labour of 
indorsing, and examining the indorsements on, all cheques would 
be avoided, save only those cashed over the counter, as to which 
more is said later. All this, it may be added, would be achieved 
without the need for * selling * a new idea to the public; for indorse- 
ments could continue for as long as any individual eared to con- 
tinue making them; and the force of inertia would be powerful 
towards their disappearance, just as it would be a notable obstacle 
to the introduction of the New Instrument. 

The open cheque cashed over the counter might continue to be 
indorsed without great inconvenience to anyone; but if so radical 
a step were taken as the supersession of indorsements on the great 
majority of cheques drawn, it might well be questioned whether 
any practical purpose would be served by retaining them even 
here. The paying banker is usually quite unable to satisfy himself 
as to the identity of the person presenting the cheque for payment, 
nor indeed is any duty imposed on him to do so, provided that the 
cheque is ‘ properly ° indorsed; and there is doubt as to whether 
the * indorsement is in such cases an indorsement at all.5 If the 
proposed legislation absolved the banker from the need to call for 
indorsements even on open cheques presented over the counter it is 
hard to see how his customer would be in any way worse off: 
today he issues an open cheque at his own risk, and in most cases 
he realises that fact, for no instrument is so dearly open to abuse. 
The indorsement is no protection to him, and there seems to be 
no reason why the banker should continue to concern himself with 
a formality which in fact is no proof that he has obeyed his 
customer’s mandate. Bankers have always encouraged the use of 
crossed cheques, and their efforts have met with considerable 
success. It is possible that the removal of the * protection ' of the 
indorsement on the open cheque (even though the protection is in 
fact illusory) would be a further nail in that inefficient instrument’s 
coffin. 

It must be added that neither the New Instrument nor the 
present proposal does anything to forestall the thief who in good 
time opens an account in the name of the payee of the cheque he ' 
proposes to steal. The New Instrument would be as susceptible 


e 
13 P. 49, 
14 P, 46." 
#15 Chorley, op. cit., p. 107. 
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to theft of this kind as the old cheques have proved to be °; but 
the indorsement is as useless in these circumstances as it is in all 
others to prevent theft. While the banker does, and should, 
satisfy himself that firm and company customers are what they 
claim to be, it is not easy for him so to satisfy himself with private 
persons, beyond the usual, ‘references’. Asking for sight of 
identity cards is a procedure which in the temper of the times would 
not commend itself. 

Nothing here said affects, of course, the independent suggestion 
made by Mr. Holden that section 82 of the Bills of Exchange Act 
needs reform ; his outline of the position today ™ shows how absurd 
it is. It mày be said, however, that the legislation here suggested 
would in fact remove some of the unfortunate results of the 
bankers’ lack of protection when collecting open cheques, for the 
tendency to collect cheques only for the payees themselves would 
itself prevent a majority of the losses which may at present be 
incurred. l 

The argument for legislation on the lines suggested may be 
summed up : 

(a) Banks and the business community would benefit greatly 
from the virtual abolition of indorsements, even were there no 
inerease in the security of the transfer of money ; but in fact, 

(b) the increased security resulting from the banks’ refusal to 
collect ‘third party? cheques would be as great as that resulting 
from a new, non-transferable, instrument, while 

(c) the difficulties, to banks and businessmen alike, of a duplica- 
tion of instruments would be avoided. 

Certainly some reform of the ‘law is needed: the Bills of 
Exchange Act is, indeed, out of date in other places than section 82 
merely. But’ wholesale reform is not likely, and the present 
suggestion might without great difficulty be implemented to the 
considerable benefit of all parties concerned. 

P. E. Smart." 


18 In Ladbroke v. Todd (1914) 19 Com. Cas. 256, for example, only the banker's 
negligence in not making inquiries concerning his new customer enablgd the 
drawer of the cheque to recover from him. 

t7 P. 51. 

* Mr. P. E. Smart, LL.B., A.I-B., is a bank official. * 
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STATUTE Law CONSOLIDATION AND REVISION 


Tuanxs to the invaluable work of the Statute Law Committee the 
Statute Book has undergone a spring cleaning which has substan- 
tially transformed its appearance and made it, if not beautiful, 
atleast bearable. Since 1948 some twenty consolidation Acts have 
been passed with the result that considerable areas of impenetrable 
jungle have been converted into reasonably well-tended forests. 
Of these Acts perhaps those of most interest to the practitioner 
relate to Adoption, Arbitration, Patents, Designs, Elections, 
Marriage and Matrimonial Causes. The last-named, the Matri- 
monial Causes Act, 1950, is & particularly useful step towards 
8 better arrangement of the Statute Book, for it separates the 
provisions relating to matrimonia] causes from the Judicature 
Acts, in which they have previously been imbedded, and republishes 
them in a short Act of 35 sections. 

Three exceptionally large undertakings—consolidation of the 
law relating to income tax, to customs and excise,and to magis- 
trates’? courts—are well in hand, and a draft Income Tax Bill has 
recently been published upon which comments have been invited. 
The draft Bill reveals very clearly how many inconsistencies have 
resulted from haphazard growth from Finance Act to Finance 
Act but it is apparently hoped that amendments required will not 
be too extensive to prevent the Bill from being dealt with under 
the new and expeditious consolidation procedure. If any account 
is to be taken of the recommendation of the two Tucker Committees 
and the Cohen Commission it is difficult to see how this hope can 
be realised. In the case of customs and excise and magistrates’ 
courts it is not intended to attempt to use this procedure since 
considerable changes will be needed in the existing law but, it is 
expected that the resulting Bills will pass rapidly as uncontro- 
versial after reference to expert Departmental Committees. 

In addition to this work of consolidation, useful progress has 

' been made with a number of unspectacular works of law reform; 
recent examples are the Medical Act, 1950 (relating to registration 
and discipline of ‘medical practitioners), and the Maintenance Orders 
Act, 1950 (relating to jurisdiction to make and enforce such orders 
throughout the U.K.). The Lord Chancellor has also appointed 
various committees to consider further projects (notably that of 
amending the law of intestate succession) although it seems regret- 
tabl@ that he has not yet seen fit to reconstitute a permanent Law 
Revision Committee. The promised Royal Commission on Divorce 

“Law will also be welcomed. 
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The work of revision of the formal sources of Statute Law has 
also proceeded apace. Statute Law Revision Acts were passed in 
1948 and 1950 and the third edition of the Statutes Revised has just 
bean published. For the first time, simultaneous publication of 
all volumes was successfully attempted and all living Acts, from 
the birth of Parliament to the end of 1948 can now be found in 
no more than thirty-two volumes (with an additional volume of 
Measures of the Church Assembly). Simple directions enabling 
them to be noted up are to be published annually. A new edition 
of the Index to the Statutes in Force to the end of 1948 has been 
published and a further edition, including all Acts to the end of 
1950 is in preparation. And, before this appears in print, the new 
Chronological Table of the Statutes (to the end of 1950) should be. 
available. 

Perhaps.of even greater value is the third edition of S.R. & 
Os. and S.Is. Revised which is in the course of publication and 
which is expected to be completed in about twenty-eight volumes 
by the end of the year. Here, too, there will be arrangements for 
keeping it up to date, in the form of an inexpensive cumulative 
supplement. A new edition of the Index to the Orders in Force 
appeared in December, 1950, covering the period to the end of 
1949. 

Finally, there has been a new edition of the Consolidated Index. 
to Local Acts (1801—1947). 

These efforts have made a very real contribution to the task of 
making our enacted law more accessible to lawyer and layman, 
who owe a great debt of gratitude to all concerned. Provided 
there is no flagging of the determination to prevent accumulations. 
of arrears, the prospect of future accretions may be faced with 
comparative equanimity in the knowledge that these are accom- 
panied by the cutting out of the dead wood which has hitherto. 
obscured the living growth. 

L. C. B. G. 


REPORTS OF COMMITTEES: : 


Tae Rovan COMMISSION ON BETTING, LOTTERIES AND GAMING, 
1949-51 


Tur Report of the Royal Commission on Betting, Lotteries and 
Gaming, 1949-51, 1-has observed the traditions of such Reports in 
one respect at least. It has united in opposition to some of its 
proposals the Churches Committee on Gambling and the Book- 
makers’ Protection Association.? Indeed, the tone of the Report 
made it unlikely that it would receive widespread or fervent sup- 
port. Neither the ardent gamblers nor the ardent. anti-gamblers 


- will find it much to their liking, and even those who dislike gambling 


but are prepared to let others go to the Devil in their own way 
will probably receive it with little enthusiasm. This comment is 
by no means intended to be derogatory, but reasonableness and 
compromise do not awaken strong feelings. That such adjectives 
characterise the Report may perhaps be best shown from its con- 
elusions on the scope of gambling. As to economic effects the com- 
ment is (169) : ** We conclude that gambling, on the scale on which ` 
it is indulged in at the present time, cannot be regarded as imposing 
a serious strain on our national resources and manpower’; as to 
gambling as a cause of crime the Report states (177) * that gambling. 
is of no significance as a direct cause of serious crime and of little 
importance, at any rate at the present time, as a direct cause of 
minor offerices of dishonesty ’; as to the general demoralising effect 
of gambling the Report concludes (180, 188) that the great majority 
of gamblers do not spend money recklessly on gambling without 
regard to the consequences on the standard of living of themselves 
and their families. Against such statements, however, the Commis- 
sioners record their opinion (185) that ‘no sensible man could but 
wish that gambling played a less prominent part in the life of this 
community than it does’. The remedy, they conclude, is to be 
found in public opinion, education and the provision of other facili- 
ties for pleasure, rather than in law. The function of law is ‘to 
interfere as little as possible with individual liberty to take part 
in the various forms of gambling, but to impose such restrictions 
as are desirable and practicable to discourage or prevent excess’ 
(186). For this purpose the law should (189) apply uniformly 
throughout the community, gambling should be conducted as far 


2 (tmd, 8190. Numerical references in parentheses throughout this note are to 
paragraphs of the Report. 
2 See The Times, April 24, 1951, a letter from the chairman of the Advertising 
Bookmakers’ Investigating Committee. 
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as possible in the open, and the provision of facilities on a commer- 
cial basis should be strictly controlled. 

Against such a background, it would be unreasonable to expect 
mény fundamental proposals for reform. Inevitably the present 
state of the law receives the harsh criticism it deserves (10, 28, 407), 
and proposals are made for its rationalisation and consolidation 
(457). The two outstanding proposals are probably those for the 
registration of bookmakers (258, 255, 258) and for licensed betting- 
shops (258, 263). The two are complementary, both being 
designed to enable better regulation of off-the-course cash betting. 
The registered bookmaker will be allowed to run such a business at 
his office without further licence, provided the people do not resort 
to his office for the purpose of making bets. He will also be 
allowed to run a betting-shop to which his clients may come in 
person to make bets. It is these betting-shops which are most 
likely to be abused, and they are therefore to be specially regulated. 
Each must be the subject of a specific licence, and the proposed 
conditions of operation are such as to limit their attractiveness. 
As one example of their austerity it is proposed to prohibit any seats 
for customers. In this way it is hoped to avoid the present scan- 
dals of street betting, and allow a legitimate outlet for small cash 
betting without, however, providing facilities which would encourage 
the habit. It must be confessed that since the practice seems both 
widespread and popular prohibition by law at this stage only brings 
the law into disrespect. Some change of the law is therefore inevi- 
table and the present proposals appear reasonable and workable. 
To restrict such betting to surroundings similar to the awed hush 
of the average bank could do much to discourage the practice, and 
the proposed experiment appears to be one which is well worth 
making. 

The same principles of recognising facts and minimising 
attractiveness again govern the proposed regulation of pool betting. 
It is proposed that all pool promoters must be registered book- 
makers whose accounts would be subject to scrutiny (808-9, 815), 
and practices which tend to enhance the attractiveness of ‘ pools’ 
should be prohibited. Thus the practice of artificially increasing the 
winning * dividends ’ would become illegal (802) as would the abbre- 
viated methods of submitting a large number of entries. Perhaps 
the most doubtful proposal is that which would limit the maximum 
prize within the range £10,000—£20,000. The Commission argues 
(181), perhaps somewhat speciously, that the danger of large win- 
nings lies not in the winning but in the fact that the winners 
receive more money than they know how to handle properly. 
Yet it is conceived that, whatever its cause, the danger of suddenly 
acquiring a large sum is not proportionate to the sum. It is 
possible to behave just as foolishly with £20,000 as with £75,800, 
and though the foolishness may be of shorter duration its effects are 
just as disastrous. Moreover, it is obvious that the large prizes can" 
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go to few, but if the maximum is limited it means that the spread 
of the winning money is greater and the chance of a substantial, if 
not extravagant, prize increased. It is therefore possible that this 
limitation would operate in the opposite way to that intended. * 

As to straight gaming, the proposal to abolish the uncertain dis- 
tinction between games of skill and games of chance and substitute 
a prohibition of all games in which the chances of all the players 
(including the banker) are not equal is a welcome simplification. 
In this field what is really objectionable is the provision of gaming 
facilities on a commercial basis. It is therefore proposed (412) to 
make all gaming illegal where the promoter levies a toll on: the 
stakes or makes a charge varying with the stakes, subject to minor 
exemptions aimed at making lawful the small and apparently irre- 
pressible forms of gaming such as whist-drives which are now tech- 
nically illegal. On the whole the proposed exemptions seem to be 
satisfactorily watertight, but the difficulties of definition in the 
new concept of an unlawful game are considerable and the possibi- 
lities of evasion as it stands seem real, and therefore do much to 
lessen the advantages of the reform. The concession for minor 
activities which-are only considered to be gaming in a technical sense 
is another welcome rapprochement between law and life. 

So far as * automatic? gambling in funfairs and arcades is con- 
cerned there is the same difficulty that much is at present techni- 
cally illegal (or possibly so) which is popularly regarded as innocent. 
amusement. The proposals enable regulation by licensing, and are 
designed to preserve the pastimes and eliminate gambling attractions 
by limiting prizes and prohibiting machines which automatically 
deliver the prize. These proposals seem on the whole to be workable 
and effective, and the main discouragement to gaming will be found, 
in what is probably the best way, in making the provision of such 
facilities less attractive to the promoters. 

Only the principal recommendations can here be noticed, there 
are others of significance, such as the alteration of the law so that 
daily dog racing should not be possible within what is in effect one 
region, but most of these matters fall within the principles already 
discussed. Moré. noteworthy, however, are the two refusals to make 
positive recommendations, namely the rejection of a State lottery 
(892) and the refusal to make gaming transactions enforceable (455). 
The introduction of a State lottery would obviously cause a deep 
division of opinion and is therefore undesirable unless there are 
strong reasons for it. The strongest of those reasons goes if the 
finding of the Commission is accepted that the State is already 
making by way of taxation more out of the gaming industry than 
it would from a State lottery. On this matter the arguments of 
the Commission carry greater conviction than they do on enforce- 
abifity. Many of the arguments advanced against holding such 
transactions enforceable apply equally to ordinary commercial 
? transactions. On the other hand some of the arguments against. 
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enforceability, such as difficulties of priorities, are not discussed, 
and it is evident that the bookmaking community would be likely to 
contract out were the law altered.” The balance of argument either 
way is slight and it may therefore be best to leave matters as they 
are. At least so doing will enable the lawyers to find out the 
precise scope of Hill v. William Hill, Ltd.* It is, however, to be 
hoped that in the consolidation of the law some of the inconsisten- 
cies which are pure matters of interpretation will be avoided : the 
distinction between wagers upon games and pastimes and ordinary 
wagers might be among them. 

In this branch of law so much turns upon precise wording that 
it may be regretted that the Commission did not, as some of their 
predecessors have done, express their conclusions in draft legisiative 
form. It is in that form that they can often only be judged to be 
practicable or not. Generally, however, the enactment of measures 


‘on the lines of the Report could, it seems, do nothing but good even 


on a short-term basis. Not least of the advantages which would 
flow from the system of registration would be that reasonably 
accurate information on the scope of gaming would be available. 
At present too much remains in the realm of speculation alone. The 
trouble with such Reports as this is then not so much that the man 
convinced against his will retains his old opinion but that he 
remains unconvinced. The opposed schools of thought are likely 
to continue their struggle in which the reasonable voice of the Com- 
mission is likely to be unheard. If therefore the traditional treat- 
ment of such Reports is the treatment it receives, it will be due 
to its merits and not its defects. In such matters the merit of 
balance may be dangerous, and it may be the misfortune of the 
Report that, though many will agree with it, few will get heated 
about it. 
J. D. B. MrrcBErr. 


SECOND INTERIM REPORT oF THE COMMITTEE ON SUPREME COURT 
Practice AND PROCEDURE (Cup. 8176/51) 


Tur Evershed Committee rightly remain faithful to their declared 
view that ‘if the very difficult question of the cost of litigation is 
to be successfully tackled it must be approached and judged as a 
whole’. But as some further time must elapse before their Final 
Report can be presented with its ‘ decisions—possibly far-reaching 
in effect—upon matters of general principle’ they have published 
another Interim Report ! upon certain points of detail not dependent 
on their conclusions on general principles and which might usefully 


3 Appleson v. Littlewood [1939] 1 All E.R. 464 and similar cases are some indica; 
tion of this. 

4 [1949] “A.C. 530. 

1 The First Interim Report was noted at Vol. 12, p. 483. 
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be implemented forthwith. In so doing, like skilful writers of 
serial stories, they take care to preserve the suspense and, indeed, 
to whet the appetite with hints of what may be to come; for 
example, ‘It [i.e., the Interim Report] is not concerned with and 
in no way pre-judges a subject which . . . is under active don- 
sideration, that is to say, the relation of . . . the Probate, Divorce 
and Admiralty Division to the Supreme Court as a whole’. 
Doubtless they are fully aware of the danger that the final instal- 
ment may prove an anti-climax unless it contains something which 
really is far-reaching. 

As the Committee point out, their present recommendations 
are mainly of a highly technical nature, and they are therefore 
unsuitable for detailed consideration here. ‘They relate, first, to 
procedure in Admiralty cases as regards which the most interesting 
suggestion is that a summons for directions should be introduced 
which would be in the nature of a ‘ pre-trial conference’ before 
the Judge who would have wide powers to admit written state- 
ments and to limit the introduction of expert evidence. 

Secondly, they deal with various rules of practice in the 
Chancery Division; mainly a number of relatively non-con- 
troversial points raised by the Law Society. These include the 
widening of the scope of representation orders, and the simplifica- 
tion of the forms used in various types of action. The most 
important recommendation under this head relates to the intro- 
duction of a simplified procedure on construction summonses 
which might be used in relatively simple cases where the estate 
is small. The scheme would entitle the judge, if he thought fit, 
to make an order authorising the executors or trustees to 
distribute the estate on the basis of his decision made ex parte 
and without argument. The Committee point out that such a 
decision would not bind any interests. not made parties, who 
would therefore be entitled, if they thought fit, to challenge the 
validity of the distribution by following the assets into the hands 
of the actual recipients. The scheme would nevertheless remove 
the present difficulty that trustees may be forced either to 
sacrifice caution or the estate. Moreover, it would enable parties 
who were sui juris to obtain the decision of a court very cheaply 
and then to bind themselves by adopting it in a Deed of Family 
Arrangement. This proposal is of general interest as a 
first step towards recognising that, if the prohibitive expense of 
litigation is to be reduced, English procedure must move away 
from its present contentious basis in the direction of a more 
inquisitorial system, such as prevails on the Continent, where 
everything is not left to the parties but the court (or its officials) 
makes its own investigations. The present step is a small one 
since the judge will still be presented with the facts and merely 
be*expected to instruct himself on the law. In theory, therefore, 
it hardly represents a break with tradition, for at present the 
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judge, who is deemed to know the law, is merely ‘ reminded’ by 
counsel and is always at liberty to carry out his own researches. 
Nevertheless, in practice it reveals a not inconsiderable change of 
outlook. 

*It is noted that the Committee do not seem yet to have given 
consideration to companies! winding-up and debenture-holders 
actions. These, it is suggested, are still unnecessarily wasteful 
and dilatory and the latter in particular all too often lend them- 
selves to the bleeding of the assets for the benefit of the conducting 
solieitors and to unseemly disputes regarding the right to have 
the conduct of the action. 

Thirdly, there is a recommendation that the jurisdiction of the 
Judge in Lunacy should be transferred from the lords justices to 
the judges of the Chancery Division. Few will doubt that this is 
right in principle, but the point is admittedly one of theoretical 
rather than practical importance since it is extremely rare for 
"matters in the Court of Protection to be dealt with otherwise than 
by the Master. 

The Committee fourthly recommend a widening of the dis- 
cretionary power to refer matters to an Official Receiver. They 
also refer to the right of litigants by agreement to refer matters 
to a named Official Referee and they say that as this meets with 
the approval of litigants there seems no object in altering it, 
although they describe it as ‘ difficult to justify on a logical basis ’. 
They presumably regard it as illogical because parties have no 
similar right to select their judges, but it might well be argued 
that it is the latter practice that is illogical. Parties can select 
their arbitrators; this is one of the attractions of arbitration and 
may partially account for the fact that large branches of practice 
(particularly in the commercial sphere) have been virtually 
removed from the original jurisdiction of the courts. Why should 
not parties to civil actions be allowed to select their judges? The 
introduction of such a right might have salutary effects as indi- 
cating to the aloof judiciary what the profession thought of their 
comparative merits, and might, in the past, have encouraged the 
retirement of those who took advantage of their irremovability to 
remain on the Bench after their faculties were no longer so keen 
as when they were appointed. There are, of course, practical 
difficulties to such a proposal except within narrow limits, but 
the logical objections are not apparent and, with proper safe- 
guards to prevent the dislocation of business, it would be an 
interesting experiment. When counsel advise, as they sometimes 
do, that ‘if this case is heard by Mr. Justice A we should win but 
if it comes before B we shall lose’, litigants not unnaturally doubt 
the objectivity of English justice and the losing party feels resent- 
ment which might be avoided if, in the case quoted, he and* his 
adversary could agree that it should be heard by C. 
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The final, and most important, set of recommendations relate, * 
to the Annual Practice and the Rules of the Supreme Court. The 
Committee state, and none will quarrel with them, that they ‘ are 
satisfied beyond doubt that the present condition of the Rules is 
highly unsatisfactory. . . . The case for general revision . . * is 
indeed so strong that we do not think it necessary to pursue it 
at length. . . . We accordingly recommend in the strongest 
terms that a complete revision of the Rules be immediately put 
in hand’. They add that although it would be wrong to fetter in 
any way the' discretion of the draftsman ‘we venture to suggest 
for his consideration the claims of general simplicity against over- 
particularity ’ (Parliamentary draftsmen please note). They also 
point out that the present muddle’ is made worse by the added 
complication of Practice Notes and Directions not all of which are 
effectively brought to the attention of the public and practitioners. 

After ‘the Herculean draftsman’ has thoroughly cleaned out 
the Augean stables of existing Directions, Rules and Notes, and 
determined which should be preserved and in what form, the Com- 
mittee recommend that henceforth, in addition to the White Book, 
the Rules and any Directions which should be made public should 
be published by the Stationery Office in loose-leaf form. Prac- 
titioners will doubtless still need the fully annotated White Book— 
the arrangement of which would doubtless be much improved— 
but, as the Committee point out, it is outrageous that no one 
(for example a foreign lawyer) can at present obtain a copy of 
our rules of procedure unless he is prepared to pay five and a half 
guineas for the Annual Practice, containing far more than he needs. 

Lastly, the Committee deal with criticisms of the present Rules 
Committee. As has been repeatedly suggested in these columns, 
this body does not in practice keep the Rules in constant review 
and all too often remains quiescent until galvanised into activity 
by the recommendations of an ad hoc Departmental Committee. 
The Report rightly takes the view that the Rules Committee is on 
too high a level; ‘it seems . . . that though impressive in point 
of distinction [it] is somewhat far removed from the workaday 
affairs of: administration of the Rules’. Even after these have 
been re-drafted, they will need to be kept constantly under review 
to prevent ‘an agglomeration of disparate growths’. The Com- 
mittee therefore recommend the establishment of a ‘ Rules and 
Administration Committee’ composed of those best acquainted 
with the practical working of the Rules who, as the Committee 
say, ‘ are the Masters (or their equivalent) . . . and junior counsel 
and managing clerks who frequent the Masters’ Chambers rather 
than illustrious members of the Bar and Law Society who may 
be nominated . . . as qualified to keep company with the Lord 
Chancellor, the Lord Chief Justice, the Master of the Rolls, the 
Président and the nominated judges’. To secure a body of the 
e type required, the Committee suggest that its nucleus should be: * 
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(a) a Chancery Master, a King's Bench Master and a Divorce 
Registrar, and (b) nominees of the Bar and Law Society chosen 
with regard to their practical experience of the working of the 
Rules. Our only criticism of this proposal is that if, as the Com- 
mittee concede, it is managing clerks rather than solicitors, who 
have the requisite practical experience, it is for consideration 
whether the Solicitors’ Managing Clerks Association should not 
nominate instead of, or in addition to, the Law Society. 

In conclusion it may be pointed out that, as the quotations 
will have shown, the Report is delightfully written in a style that is 
in refreshing contrast with the usual ‘ officialese’. Perhaps its 
draftsman could be entrusted with the task of revising the White 
Book? 

L. C. B. G: 
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NOTES OF CASES 


COMPANIES? REDUCTION OF CAPITAL 


THE practice of reducing capital is of growing popularity, not, as in 
days of depression, in order to wipe off losses, but, in days of 
nationalisation, cheap money, and profits tax on distributed profits, 
` to slough capital surplus to immediate requirements. Ema p. West- 
burn Sugar Refineries, Ltd. [1951] 1 All E.R. 881 is therefore a 
case of some interest and importance. 

Briefly, the facts were these: Company A had a share capital of 
609,000 fully paid shares of £1 each and net assets of considerably 
greater value. It formed an investment holding company, Company 
B, and sold to it certain investments at the price shown as their 
value in Company A’s books, the price to be satisfied by the allot- 
ment to Company A or its nominees of 2s. shares in Company B to 
the same total nominal value. Company A then resolved to reduce 
its capital by 2s. per share, this 2s. being satisfied by the transfer 
to the holder of each share of one 2s. share in Company B. Com- 
pany A then petitioned the Court of Session for confirmation of the 
, Teduction under section 66 of the Companies Act, 1948. 

The petition was unopposed, so that the court merely heard 
counsel for the Company and never had its attention drawn to all 
the possible objections to the scheme, which, as will be seen here- 
after, reflected considerable credit on the ingenuity of the Com- 
pany’s legal advisers. In accordance with the rules, the petition 
was referred for report to a chartered accountant who said, in effect, 
that creditors were amply provided for, that the Company’s assets 
were in excess of its requirements, and that the assets to be retained 
were more than sufficient to balance its liabilities (including share 
capital), On the other hand he drew attention to the fact that the 
true value of the shares in Company B was probably over three 
times their nominal value having regard to the true worth of the 
transferred investments. 

It is obvious that the main purpose of the scheme was to ‘hive : 
off? as much as possible of the Company's assets so as to remove 
them from possible nationalisation. It is also apparent that the 
Company, in effect, proposed to reduce its assets by something over 
three times the reduction of its share capital and that to this extent 
üt was indulging in a measure of *stock-watering?. So much was 
clear to the Court of Session which, by a majority, refused’ to 
confirm the scheme on the grounds (a) that the Company had not 
Shown by how much its assets were surplus to requirements and 
(b) that it was contrary to the publie interest to enable a company 

uL evade the possibility of future nationalisation. 
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On appeal the House of Lords unanimously overruled this 
decision and confirmed the reduction. As regards objection (a), 
they pointed out that the true question was not by how much the 
assgts were surplus or what was the value of the assets returned 
to the members, but simply to determine the adequacy of the assets 
retained by the Company. As regards objection (b), they thought 
that the ‘ publie? whose interests had to be protected was merely 
‘the investing public’ (per Lord Normand at p. 884) or * persons 
who may in the future have dealings with the Company or may 
be minded to invest in its securities ’ (per Lord Radcliffe at p. 887). 
Hence the possibility of future nationalisation was irrelevant. 

If one aecepts the narrow interpretation of publie interest 
adopted by the House of Lords their arguments seem unanswerable. 
As they said, the only factor for consideration must then be the 
value of the assets retained by the Company and if these exceed the 
liabilities (including share capital) ‘the investing public’ can 
hardly be damnified. In fact, in the present case, there need not 
have been any reduction of share capital at all. It would have 
been the easiest thing in the world so to adjust the scheme that 
Company A realised a capital profit on the sale to Company B 
which it could have distributed (in cash or in kind) as a tax-free 
bonus to its shareholders leaving its original share capital intact. 
Why, one may ask, was this not done thus avoiding the necessity 
for any application to the court? 

The answer, of course, is profits tax. Had the distribution been 
so handled, although the bonus would not have been liable to tax 
in the hands of the recipients, it would have been a distribution for 
the purpose of determining the Company’s liability to profits tax 
at the higher rate (F.A., 1947, s. 35). By dealing with it as a 
reduction of capital the Company was able to avoid this, notwith- 
standing that it had in fact distributed more that the nominal 
amount of the reduction (ib. s. 86 proviso). It is in this that the 
full beauty of the scheme consists, but, not unnaturally, this aspect 
does not seem to have been displayed to the courts. Even if the 
learned law Lords had appreciated it, accepting the premiss on 
which they acted, it it diffieult to see how it could have affected 
their decision; the effective avoidance of taxation is obviously 
beneficial, not detrimental, to the investing public as they defined 
it. But the Court of Session would clearly have regarded it as a 
relevant consideration. In the later case of Re A. & D. Fraser, Ltd. 
(The Accountant, April 28, 1951, p. 410) this court refused to 
sanction a reduction when the object was to avoid profits tax. 
That was a more bare-faced example in that the capital had been 
increased by a bonus issue and then immediately reduced, thus 
enabling what was in fact a dividend to be paid without liabiljty 
for profits tax, but it is diffieult to see how even this decision can 
stand in the light of the House of Lords ruling. 
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The fact is, that there seems in this respect to be a fundamental 


difference in approach between the English Courts (including the 
House of Lords) and the Scottish. The former seem to treat their 


. function as confirming authority as involving little more than 


checking that the statutory formalities have been complied with.’ 
As we have seen, they also pay lip-service to the principle that they 
must ensure that fairness is preserved as between creditors, share- 
holders present and future, and the various classes of shareholders, 


_ but, in practice, this latter control seems to be nominal rather than 


real. My colleague, Mr. G. B. Battersby, having analysed all the 
reported English cases on reduction of capital under what is now 


_section 66,’ is satisfied that in no case where: the statutory 


formalities have been fully complied with has the court failed to 
confirm the reduction. Perhaps the most startling examples are 
the recent cases of Scottish Insurance v. Wilsons & Clyde [1949] 
A.C, 462 and Prudential Assurance v. Chatterley-Whitfield Collieries 
[1949] A.C. 512, where the House of Lords confirmed reductions 
under which objecting non-redeemable preference shareholders were 
paid off at par thus enabling the companies to get rid of preference 
capital carrying a higher rate of dividend than that now current. 
The Scottish Courts, on the other hand, do seem to consider 


‘the whole merits and commercial morality of the reduction, and, 


as the Fraser Case shows, public policy generally. It may well 
be asked whether their attitude is not the more healthy. There 
is something distasteful in the solemn sanctioning by the courts 
of a tax evasion scheme,’ and in approving it the courts seem 
to be acting in a manner contrary to. the attitude which they 
now adopt towards tax-evasion in general. 

Capital reductions for tax avoidance will doubtless become less 
common as a result of the new (1951) Finance Bill which contains 
two clauses on this point. The first (Clause 27) renders ineffective 
for profits tax avoidance, schemes such as that in the Fraser Case 
in which a bonus issue is followed by reduction or vice versa. But 
this clause would not have caught the method adopted by the 
Westburn Sugar Refineries. Whether Clause 28 would have done 
so is a more difficult question. This is the clause, which has aroused 
some opposition in the press,? providing quite generally that the 
Commissioners may disregard any transaction of which ‘the main 
purpose or one of the main purposes ’ is the avoidance or reduction 


1 As opposed to schemes of arrangement under the present s. 206 on which there 
have been a number of refusals and modifications. 

2 Admittedly the present scheme was a venial example, and it may well be 
argued that it did not really infringe either the letter or the spirit of the profits 
tax legislation since all the company did was to split up its undertaking leaving 
ihe total rights of the shareholders exactly the same as they were before. 

3 But not from me; see advocacy for just such a provision in 18 M.L.R. at p. 487. 
My only regret is that the draftsman instead of leaving well alone, has added 
various special examples in sub-section (2) under the formula ' without prejudice 
to the generality of the powers conferred by sub-section (1) '. 
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of liability to profits tax. It is submitted, however, that this 
too would not cover a scheme such as the present. The purpose of 
the company was not to avoid profits tax but to return surplus 
eapital to the shareholders; avoidance of tax merely accounted for 
the method not for the arrangement itself. Moreover, it would 
he difficult to construe Clause 28 as extending to such a case in the 
light of Clause 27 which expressly deals with capital reduction: 
expressio unius, exclusio alterius. 

It is therefore submitted that, unless the Finance Bill is suitably 
amended during its passage, the full advantages of the Westburn 
Company’s scheme will still be available to others. This, perhaps, 
is a relatively minor matter. What is of greater importance is 
whether the English Courts in fact exercise their confirming: power 
on sufficiently broad principles and whether their supervision is 
proving an adequate safeguard of either investors’ interests or the 
public weal. The Scottish Insurance and Chatterley-W hitfield Cases 
certainly shook the City. And they had an immediate effect on 
‚the terms of issue of new preference shares; but the fact that 
subscribers to new issues are protected is small consolation to the 
holders of existing issues purchased at considerably above par and 
which may be paid off at par if the equity shareholders so resolve. 
The present decision is another illustration of what seems to be a 
tendency towards dangerous laxity in the exercise of the courts’ 
control over companies.* 

L. C. B. Gower. 


LITERAL INTERPRETATION. OF STATUTES 


Ir is not our custom to comment on cases dealing with the details 
of the Rent Acts, but Tinkham v. Perry [1951] 1 All E.R. 249 
deserves consideration as an example of the literal interpretation of 
statutes. The Rent Acts protect not only the tenant himself but 
also * the widow of a tenant . . . who was residing with him at the 
time of his death, or, where a tenant . . . leaves no widow or is 
a woman, such member of the tenant’s family so residing as 
aforesaid as may be decided in default of agreement by the county 
eourt?. L. was a tenant whose wife left him; the defendant was 
& woman who afterwards came to live with L. and' who had 
two children by him. In this state of affairs L. died. The Court 
of Appeal without discussing the question whether the defendant 
could be said to be a member of L.'s family, held that in any event 
she was not protected, because L. had left a widow, albeit one who 
was not living with him at the time of his death. The court refused 


to read the words * where a tenant leaves no widow’ as meaning 
eo 
e 


4 For other recent examples, see Greenhalgh v. Arderne Cinemas [1946] 1 AN 
‘E.R. 512 and [1950] 2 All E.R. 1120; and Re Press Caps, Ltd. [1949] Ch. 434. 
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‘leaves no widow such as mentioned before ’, viz., a widow residing 
with him at the time of his death. . 

The decision is a striking reversion to a mode of construction 
that one had hoped might become obsolete after Denning L..b.’s 
remarks in Seaford Court Estates, Lid. v. Asher [1949] 2 K.B. 
481. The scheme of protection of the Rent Acts, when read literally, 
contained a hiatus that could never have been intended by the 
draftsman. Where the family is living amicably together, the 
Rent Acts protect’ the widow and through her the children. Where 
there is no widow they protect the children. Why should the chil- 
dren be refused protection merely because there is a widow who 
has not been living with her husband and who is not interested 
in the premises? ‘To withdraw protection in these circumstances 
is absurd, and the ‘ golden rule" of construction allows statutory 
language to be modified to prevent an absurdity. Another rule 
of construction is that a section (and indeed an Act) must be read 
as a whole; so read, the word ‘ widow’ where it occurred a second 
time could easily have been interpreted to mean a widow of the 
kind previously referred to. Independently of this, ‘ widow’ could 
have been read as ‘relevant widow’, i.e., a widow residing on the 
premises and claiming protection under the Acts. Such a mode of 
construction would Gert not be more violent than that by 
which * single woman’ in the Bastardy Acts has been held to incide 


a married woman living apart from her husband. 
G. L. W. 


VICARIOUS LIABILITY IN CRIMINAL Law 


Barker v. Levinson [1950] 2 All E.R. 625 
Ferguson v. Weaving [1951] 1 All E.R. 412 
Reynolds v. G. H. Austin & Sons, Ltd., [1951] 1 AII E.R. 606 


Tue application of the doctrine of vicarious liability in criminal 
law has figured prominently in several cases recently decided by the 
Divisional Court. Whatever views may reign in the field of tortious 
liability, it is clear that the present attitude of the Court is not 
to extend the recognised occasions when the maxim respondeat 
superior may be invoked to found criminal liability. Furthermore, 
there is discernible in some of the judgments a commendable 
adherence to the principle that in statutory offences, no less than 
in common law crimes, there is a presumption that mens rea is an 
essential ingredient. In the light of this presumption, the court’s 
interpretation of such words as ‘permitting’, ‘suffering’, 
‘causing’, ‘supplying’ and ‘consuming ’—commonly inserted in 
' statutory offences—is of considerable importance. Of added interest 
eis the discussion of the conditions which govern a charge of aiding 
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and abetting a person to do a criminal act. These being the prin- 
cipal points referred to by the Divisional Court it will be convenient 
to consider the above cases under the following headings: 


e 
1. Aiding and Abetting 

In Ferguson v. Weaving an unsuccessful attempt was made to 
extend the principles of vicarious liability to a charge of aiding and 
abetting. The respondent, licensee of an hotel, was charged with 
aiding and abetting an offence under the Licensing Act, 1921, s. 4. 
The facts showed that customers had been served with intoxicating 
liquor before closing time but were found consuming it at twenty 
minutes past ten in the concert room of the hotel. If the waiters, 
employed by the respondent, had carried out their instructions 
all glasses, whether containing liquor or not, would have been 
collected by ten minutes past ten. This had not been done, but 
the licensee was unaware of the failure to carry out her instructions. 
Moreover, there was clear evidence that the licensee had done 
everything she could to ensure compliance with the requirements 
of the law. 

The Court was concerned only with section 4, which prohibits : 

(a) a licensee from selling or supplying, either by himself 
or his servants, intoxicating liquor outside permitted 
hours ; 

(b) the consumption of intoxicating liquor in licensed 
premises outside permitted hours. 

It is to be observed that the section makes the act of consuming 
a substantive offence in the consumer only—it does not make it 
an offence for a licensee to suffer or permit the consumptión of 
liquor after hours. Obviously, therefore, if a licensee is to be 
"made liable at all for the consumption by customers cutside hours, 
it must be as an aider and abettor, under the Summary Jurisdiction 
Act, 1848, s. 5. 

In rejecting the appellant's argument that, since the licensee 
had delegated to the waiters the conduct and management of the 
concert room, their knowledge of the act of consuming should 
be attributed to the licensee, Lord Goddard C.J. had the follow- 
ing points to make: 

^ (1) It is inappropriate to cite cases like Cundy v. Le Cocq 
(1884) 18 Q.B.D. 207, because there the substantive offence of 
selling liquor to a drunken person is committed by the licensee, 
the act of the servant being imputed to the licensee. It is clearly 
distinguishable from the present charge of consuming, where the 
substantive offence is that of the customer, not the licensee. 

(2) If the statute had made it an offence for the licensee to 
permit or suffer the consumption after hours, it would be naces- 
sary to show that the licensee knowingly allowed the act of con- 
suming. Assuming the licensee had delegated her duties to the® 
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waiters, then in such a case their knowledge could be imputed to 
the licensee so as to make her liable as a principal offender : see 
Linnett v. Metropolitan Police Commissioner [1946] 1 All E.R. 380. 

(8) In fact, the licensee. was charged with aiding and abettiag 
the substantive offence of consuming by a customer, and to incur 
liability it is necessary to prove personal knowledge in the licensee 
of the act complained of. The knowledge of the waiters cannot 
be imputed to the licensee so as to make her, not a principal 
offender, but an aider and abettor. 

So much then is clear, viz., that ‘before a person can be 
convicted of aiding and abetting the commission of an offence, 
he must at least know the essential matters which constitute the 
offence’. This principle has been reiterated on several occasions 
recently, e.g., in Johnson v. Youden [1950] 1 All E.R. 800 and 
in Ackroyd’s Air Travel, Ltd. v. D.P.P. [1950] 1 All E.R. 938. 
It was also stressed in Thomas v. Lindop [1950] 1 All E.R. 966, 
a case identical in all respects with Ferguson v. Weaving but 
which, surprisingly, does not appear to have been referred to by 
either counsel or the court im the latter case. It is satisfactory 
to note, however, that judgment along similar lines was 
delivered in both cases by Lord Goddard C.J. 

In addition to personal knowledge, to sustain a charge of 
aiding and abetting, certain other essentials are necessary. In 
the words of Avory J. in R. v. Betts and Ridley (1980) 22 Cr. 
App.R. 148, it must be shown that the accused ‘ with the inten- 
tion of giving assistance, is near enough to afford it should 
occasion arise’. These concurrent conditions also have been 
the subject of recent judicial comment. The Divisional Court in 
Wilcox v. Jeffery [1951] 1 All E.R. 464, emphasised that physical 
presence in itself is not enough, and cited with approval the words 
of Cave J. in R. v. Coney (1882) 8 Q.B.D. 534, at p. 540, in which 
he said : * Where presence may be entirely accidental, it is not even 
evidence of aiding and abetting. Where presence is prima facie 
not accidental it is evidence, but no more than evidence for the 
jury’. In addition to presence, which may be either actual or 
constructive, there must be an intent to give assistance evidenced, 
in the words of Lord Goddard, by the accused ‘ taking part, con- 
curring or encouraging’ the principal offender ([1951] 1 All E.R., 
at p. 466). l 

The distinction between the technical expressions ‘aid and 
abet? and ‘counsel and procure’ was adverted to in Ferguson v. 
Weaving, the Court leaving open for future consideration the ques- 
tion whether the words ‘ counsel and procure’ when used alone 
require proof of something more than would establish a case of 
being an accessory before the fact in the case of felony. Both 
expgessions appear in the’ Summary Jurisdiction Act, 1848, s. 5, 
and in the Accessories and Abettors Act, 1861, s. 8, which pro- 
evisions may well have^been present in the mind of the Court when 
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posing this question. Taking first the Act of 1848, the wording 
of section 5! indicates that it applies equally to summary offences 
and to indictable offences which are tried summarily. That being 
SQ, it would seem strange if the words ‘ counsel and procure? were 
intended to have a different meaning according to whether the 
offence before the magistrates? court were a summary or indictable 
offence. .Additional force is lent to this view by the interpreta- 
tion placed upon the word * misdemeanour ’ in the Accessories and 
Abettors Act, 1861, s. 8.2. In Benford v. Sims [1898] 2 Q.B. 641, 
it was said to include all offences less than felony, i.e., summary 
offences as well as misdemeanours tried on indictment, and this 
interpretation was approved in Du Cros v. Lambourne [1907] ! 
K.B. 40. Lord Alverstone C.J., in the latter case, stated that the 
words of section 8 were merely declaratory of the common law and 
cited Blackstone’s definition of an accessory before the fact which 
is based on the words ‘counsel and procure’.* Unless an addi- 
tional element of inconsistency is to he introduced into the criminal 
law it is suggested that whether thé offence be a felony, indict- 
able misdemeanour or a summary offence, the use of the expression 
‘counsel and procure’ requires proof only of such conduct as 
would establish a case of being an accessory before the fact. 


2. Vicarious Liability 

The intrusion of the doctrine of vicarious liability into criminal 
law has long been viewed with considerable misgiving. Perusal of 
the judgments recently delivered in the Divisional Court indicate 
an awareness of the danger inherent in any extension of such a 
wide principle of criminal liability. In Reynolds v. G. H. Austin 
& Sons, Lid., Devlin J. voiced a welcome word of warning when 
he said (at p. 612): ‘I think it a safe general principle to 
follow . . . that where the punishment of an individual will not 
promote the observance of the law either by that individual or by 
others whose conduct he may reasonably be expected to influence, 
then, in the absence of clear and express words, such punishment 
is not intended ’. 
` Where the terms of a statutory offence are construed as (1) 
absolutely prohibiting a certain act, or (2) requiring mens rea in 
the form of, e.g., knowingly doing or suffering or permitting some 
act, it is permissible, solely on the grounds of public interest, 


1 It reads: ' Every person who shall aid, abet, counsel or procure the commission 
of any offence . . . punishable on summary conviction shall be liable to be 
proceeded against and convicted for the same, either together with the principal 
offender, or before or after his conviction '. 

It reads: ' Whosoever shall aid, abet, counsel or procure the commission of any 
misdemeanour whether the ‘same be a misdemeanour at common law or by 
virtue of an Act . . . shall be liable to be tried, indicted and punished as a 
principal offender '. . 

The full definition is ' one who being absent at the time of the crime committed, 
doth yet procure, counsel or command another to commit a crime’ (Commen; 
taries, iv, 86). * 
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to invoke the doctrine of vicarious liability. The reason is, as. 
Devlin J. explained, that by such sanctions citizens are induced 
to keep themselves and their organisations up to the mark. It is, 
however, important to determine the limits of this convenient bat 
troublesome doctrine. In Reynolds v. Austin, Humphreys J. 
expressed the opinion that the rule ‘ does not extend to the case 
of a defendant charged with having done an act lawful in itself 
but which had become unlawful as the result of some action entirely 
unknown to him by some person not his servant or agent’. Lord 
Goddard C.J. was equally emphatic in stating that hitherto the 
doctrine of vicarious liability * has never been applied, as far as I 
know, to a case where the prohibited act is not that of the 
defendant, but that of some person over whom he had no control 
and for whom he had no responsibility. 

Such a principle is both clear and acceptable. Its value would 
have been enhanced had the attention of the Court been drawn to, 
and an attempt made at explaining away, the decision of a strong 
Divisional Court in Parker v. Alder [1899] 1 Q.B. 20, in which an 
innocent milk vendor was convicted under the Food and Drugs 
Act, 1875, s. 6,* for selling milk adulterated in the course of transit 
by some person unknown. In that case Wills J. declared: ‘ There 
is, as it seems to me, no material distinction between a case of 
adulteration by a servant without the authority, and against the 
express orders of his master, and adulteration by the fraudulent 
act of a stranger’. The same view was expressed by Lord Russell 
of Killowen C.J. the other member of the court. Clearly during 
the fifty years that have elapsed since Parker v. Alder was decided 
there has been a shift in the judicial attitude towards the principle 
of vicarious liability. Is it too much to expect that a firm stand 
will be made against any reversion to the rule as applied in Parker 
v. Alder? 

Another unsatisfactory feature of the recent decisions is. the 
adoption by the Court, in Barker v. Levinson, of the tort formula 
‘ within the general scope of the servant’s employment’ as marking 
the boundaries of a master’s vicarious liability for the crimes of 
his servant. In that case the offence charged, under the Landlord 
and Tenant (Rent Control) Act, 1949, s. 2 (1) which prohibits the 
requiring of a premium as a condition of the grant of a tenancy, 
was construed as one of absolute prohibition. Such an illegal 
premium had been collected by P. a rent-collector employed by L., 
the manager of a block of flats. It was found by the justices that . 
the authority delegated to P. was limited to satisfying himself as 
to the suitability of a prospective tenant and that P. had no 
authority to negotiate the terms of the tenancy. On that finding 
of fact the Court held that P. in requiring the illegal premium, 


A i 

3 This offence is now contained in the Food and Drugs Act, 1938, s. 3 (1). In 
Lamb v. Sunderland and District Creamery, Ltd. [1951] 1 All E.R. 993 the 
offence was construed by the Divisional Court as one of absolute prohibition. 
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was not acting * within the general scope of his employment? and, 
therefore, L. was not criminally liable. When it is realised that 
the principle of vicarious liability in criminal law is not dependent 
og the relationship of master and servant, it is suggested that the 
introduction of such a test, peculiar to master and servant cases, 
is likely to confuse the issue and should be discarded. In 
its place there already exists the wider and comprehensive test 
referred to in Linnett v. Metropolitan Police Commissioner [1946] 
1 All E.R. at p. 882 where it was said that the principle of vicarious 
liability * depends on the fact that the person who is responsible 
in law . . . has chosen to delegate his duties, powers and authority 
to somebody else ’. 

It is agreed that if this test is applied to the facts in Barker v. 
Levinson, the result is the same as that reached by the Divisional 
Court. In comparison with the tort formula, however, it has the 
following advantages: it is of general not limited application; it 
avoids the difficulties, experienced in the law of tort, of deciding 
the scope of a servant's employment; and it has proved itself to 
be sound in conception and in practice. 

What of the actual decision in Reynolds v. Austin? Little can 
the Stone Women's Guild have imagined that their coach trip to 
Skegness last summer would later have engaged the attention of 
the Divisional Court, but then the Women's Guild can scarcely 
have heard of section 72 (1) and (10) of the Road Traffic Act, 
1980, which makes it an offence for any person to use a vehicle or 
cause or permit it to be used as an express carriage except under 
' a road service licence. It is permissible to use an ‘ express car- 
riage "—defined in section 61 (1) (b) of the same Act as ‘a vehicle 
which carries passengers for hire or reward at separate fares — 
without a licence but only ‘on a special occasion’. To fall within 
the latter description certain conditions have to be fulfilled, 
amongst which is the following : ‘the journey must be made with- 
out previous advertisement to the public of the arrangements 
therefor’. Although no advertisement had been published by the 
. omnibus company, the Women's Guild, without any knowledge on 
the part of the bus company, had inserted such an advertisement 
in a shop window in view of the public. The contention that in 
such circumstances the omnibus company was liable for a breach 
of section 72 (10) was rejected by the Court on the express ground 
that the prohibited act, i.e., the public advertisement, was not 
that of the omnibus company but of some person over whom the 
company had no control and for whom it had no responsibility. 
This ruling, though in direct conflict with that given in Parker v. 
Alder, is in accord with the test stated in Linnett v. Metropolitan 
Police Commissioner and is, it is suggested, an eminently sound 
one. Whereas the particular offence in Reynolds v. Austinewas 
construed as requiring mens rea in the form of knowledge, it must 
be realised that had the offence been construed as one of absolut® 
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prohibition no difference in the application of the principle of 
vicarious liability would have resulted. 


8. Mens Rea in Statutory Offences MEC" 

Finally, it is to be noticed that in Reynolds v. Austin Devlin J. 
ranged himself on the side of those who are old fashioned 
enough to hold the view that there is still a presumption in modern 
statutory offences that mens rea is an essential ingredient. The 
learned judge referred with approval to that great master of the 
common law, Wright J.s exposition in Sherras v. de Rutzen 
[1895] 1 Q.B. 918, in which he acknowledged the possibility of 
such presumption being displaced ‘either by the words of the 
statute creating the offence or by the subject-matter with which it 
dealt?. In the last twenty years or so there has been apparent a 
tendency, on the part of some judges, too readily to displace the 
fundamental maxim of criminal liability. It is so easy to fall into 
the state of mind where the general public interest is regarded as 
overriding any considerations designed to protect the accused. 
Where the intention of the legislature is uncertain one looks to the 
judiciary to exercise a proper sense of balance between the publie - 
good and the protection of the individual. In the cases under dis- 
cussion this guiding principle has not been overlooked. 

Thus, in Reynolds v. Austin the Divisional Court were unani- 
mous in construing the words ‘ using, causing or permitting? as | 
all requiring proof of mens rea in the form of knowingly doing or 
allowing the prohibited act. An attempt to isolate the word 
* using? from the rest of the section was unsuccessful—to do so, 
said Lord Goddard, would be to reduce the law to an absurdity. 
Similarly, in Ferguson v. Weaving it was pointed out that where 
a statutory offence prohibits the ‘ suffering’ of an offence, guilty 
.knowledge must be shown for, as was said in Somerset v. Hart 
(1884) 12 Q.B.D. 860, at p. 362 : * How can a man suffer a thing 
to be done when he does not know of it?’. 

Absolute prohibition or proof of mens rea—there lies the con- 
stant battle before the courts. Whereas it remains true to say 
that the answer in each case depends on the interpretation of the 
particular statutory provision, it is to be hoped that any court, 
with a conscious or unconscious inclination towards a severe line 
of construction, will consider carefully whether the ‘infliction of 
punishment upon a person without a guilty intent will help to 
promote the observance of the law. 

J. Lr. J. EDWARDS. 


5 Cf. Laird v. Dobell [1906] 1 K.B. 181, where the Divisional Court, having to 
construe the Fertilizers and Feeding Stuffs, Act, 1898, s. 8 (1) (b), in which the 
same words ‘causing or permitting ' appear, held that mens rea was not a 
cgnstituent element of that-particular offence. The court purported to follow 
the earlier decision in Korben v. West Sussex C.C. (1903) 72 L.J.K.B. 514, 
where Channell J. alone, in a dissenting judgment, was of opinion that these 
particular words indicated the necessity for mens rea. 
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Wuen A Wire May TESTIFY 


At the Manchester Assizes on March 1 of this year a man was 
indicted ^ under section 16 of the Offences Against the Person Act, 
1861, for maliciously sending to his wife a letter threatening to 
murder her. Gorman J. held that the wife was not a competent 
witness for the prosecution either under the Criminal Evidence Act, 
1898, or at common law as in a case where the husband is indicted 
for personal injury to her, and since no other evidence was offered 
the charge was dismissed. 

The first ground of the decision appears incontrovertible. 
Section 16 of the Offences Against the Person Act is not included 
in the Schedule to the 1898 Act and as far as statutory competence 
is concerned, that would seem to dispose of the matter. The same 
can, however, hardly be said of the decision as regards the wife’s 
competence at common law—a decision based on a statement in 
the thirty-second edition of Archbold’s Criminal Pleading, Evidence 
and Practice, and ‘ the fact that there was no authority for say- 
ing that a threat to murder was a ** personal injury " to the wife ’. 

The seventh edition of Hawkins’ Pleas of the Crown? says that 
a wife may demand a surety of the peace against her husband 
threatening to beat her outrageously and that a husband also may 
have it against his wife. The eighth edition* repeats this on the 
grounds of evident necessity and quotes R. v. Mary Meed.* The 
statement appears never since to have been controverted and in 
D.P.P. v. Blady, Lush J. affirmed that ‘the ordinary case in 
which the question arose was where the husband used or threatened 
to use, violence against her. If he threatened it, she could exhibit 
articles of the peace against him: if he used it, she could give 
evidence of the offence. The rule was not confined to actual 
assaults °’. l 

It therefore seems clear that if in the case under discussion the 
wife had applied to have her husband bound over to keep the 
peace, she could have given evidence for the prosecution against 
him, but because her evidence was proffered on indietment under a 
statute it was rejected. But this is to take a distinction not on 
the nature of the offence but on the form of the charge, whereas 
the wife’s competence as a witness against her husband at common 
law was always based on the nature of the offence and the diffi- 
culty of proof if her evidence were rejected. Surely the form in 
which the charge is brought cannot affect the admissibility of such 
evidence. It is a strange thought that in the days when a hus- 
band’s right to beat his wife ‘in moderation’ was scarcely chal- 
lenged, she could give évidence if he threatened to beat her | 


R. v. Yeo [1951] 1 All E.R. 864. 
Published 1795, Bk. 1, Ch. 60, s. 4. 
Published 1824, Bk. 2, Ch. 46, s. TT. 
1 Burr. 542. 

5 [1912] 2 K.B. 89, at p. 92. * 
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‘outrageously °, whereas 150 years later, when a husband's 
dominion over his .wife has become at the lowest somewhat cir- 
cumscribed, she is unable to give evidence when he threatens to : 
murder her. P 

It also seems clear that actual violence by the husband is not 
essentia] to the admissibility of the wife's evidence. There is, for 
example, venerable authority for holding that a wife is a competent 
witness in cases of attempted violence. In R. v. Jagger* twelve 
judges decided that a wife was competent, to prove the fact that ` 
the husband had given her cake in which arsenic had been intro- 
duced. In Lord Audley’s Case in 16817 a wife was held a com- 
petent witness in a charge that the husband assisted in a rape upon 
her by another. 

The decision in R. v. Yeo contrasts strongly with the robust- 
ness of the older decisions. Thus in Lord Audley’s Case it was - 
held? that ‘in civil cases the wife may not [give such evidence] 
but when the wife is the party grieved, and on whom the crime is 
committed, she is to be admitted as witness against her husband °: 
In R. v. Jagger, Holroyd J. said the wife could only be admitted 
to prove facts which could not be proved by any other witnesses. 
In R. v. Wakefield, Hollock B., giving judgment on the question 
of the wife's competence in forcible marriage, said: ‘A wife is 
competent against her husband in all cases affecting her liberty and 
person. This was decided in Lord Audley’s Case . . . but it has 
since been established by a long series of cases that she may prose- 
cute, exhibit articles of the peace, etc. . It would be unreasonable 
to exclude the only person capable of giving evidence in certain 
cases of injury; our law recognises witnesses em necessitate; and 
it would be strange, indeed, that the husband should be allowed 
to exercise every atrocity against the wife, and her evidence not 
to be admitted’. But what seemed strange indeed in 1827 was 
held to be a rule of the common law in 1951. It can hardly be 
doubted that the wife's evidence in R. v. Yeo, would have been 
admissible within the terms of each of the above judgments. 
Indeed it is difficult to conceive of'a stronger case of a wife as 
witness eo necessitate than under section 16 of the Offences Against 
the Person Act, which reads * Whosoever shall maliciously send, 
deliver, or utter, or directly or indirectly cause to be received, 
knowing.the contents thereof, any letter or writing threatening to 
kil or murder any person. . .’. 

Except in the rare case where the accused entrusts the letter 
or writing to another person for transmission the evidence of thé 

recipient that the letter was addressed to and received by him or 


$ Yorkshire Assizes, 1797, cited by H. Cohen in his essay on Spouse Witnesses 
in Criminal Law, p. 29. 

7 9" State Trials 409. i ! 3 

8 Ibid., at p. 414 & 

€ 2 Lewin C.C. 279, at p. 287. d . 
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her must be received to prove an essential ingredient of this offence. 
If the courts are to refuse the wife's evidence until the threat is 
carried out, she will then be incompetent to testify under any law. 
In D.P.P. v. Blady, the only modern case which I have been 
able to trace bearing on the question, the Court of Criminal Appeal 
held that a wife was not a competent witness against her husband 
where he was charged with knowingly living wholly or in part on 
the earnings of prostitution, in this case the prostitution of the wife, 
on the grounds that the wife was competent only when the offence 
charged was directed against her. Lush J. dissented on the 
grounds that until the evidence of the wife was heard it was 
impossible to decide whether an offence had been committed against 
her person. Pickford J.'! here limited the exceptions in which the 
wife is a competent witness to ‘cases in which the offence itself 
concerned the liberty, health or person of the wife’, while 
Avory J.'? said that husband or wife was a competent witness * on 
‘any charge which affects his or her liberty or person’. Can there 
be any doubt that even on these restricted views of the wife's com- 
petence, a letter threatening to murder her is an offence which con- 
cerns or affects the wife's person? 

The authorities are admittedly scanty and those on the exact 
point raised in. R. v. Y eo non-existent, but that is hardly surprising. 
A man who threatens to murder his wife will rarely choose to do so 
by correspondence. 

It is frequently alleged that. the English law of evidence is 
archaic and should be brought into line with modern conditions by 
legislation. Such arguments can only be strengthened by decisions 
like that in E. v. Yeo, in which the spirit and essential foundations 
of common law rules are ignored in favour of the ipsissima verba 
of practitioners’ digests of the law, while the: absence of direct 
authority is treated as an encouragement to view development 
negatively. It is to be hoped that the decision may soon be 
replaced by one showing a more positive and realistic approach 
to the problem of a wife’s testimony for her own protection. 


O. M. STONE. 


SHIPPING—PLAINTIFF A WRONGDOER—UNITY OF THE CROWN 


In deference to authority the Court of Appeal in The Susan V. 
Luckenbach [1951] 1 All E.R. 758, had to ignore the legal principle 
that a man is not to be allowed to take advantage of his own 
wrong; but the outcome was not a happy one. The facts were 
that ships A and B were in the same ownership (that of the Crown); 
B collided with C through the negligence of B, and, C being 


10 See n. 5, supra. : e. 
11 At p. 90. : - 
12 At p. 91. : Ut . e 
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damaged, A rendered ‘salvage services to her. In an action for 
damages by C against B, B limited her liability. A now sued C 
for salvage. It was held that C was liable, notwithstanding the 
common ownership of A and B, and the fact that owing to the 
limitation of B’s liability C could not pass the burden of the salvage 
award back to the common owner through the liability of B. 

The case is an illustration of the imperfect state of the present 
law relating to the limitation of liability under the Merchant 
Shipping Acts. Normally a wrongdoer has an incentive to help 
his victim after the accident, because by so ‘doing he reduces the 
damages that he has to bear. But in a maritime case where the 
defendant limits his liability, he has no such incentive to assist the 
victim to reduce the victim’s damages within the range of irrecover- 
able damages. The wrongdoer’s activity in this regard may benefit 
the victim but will not reduce his own liability. Consequently 
there may be something to be said for giving him a right to salvage, 
and this whether the salvage services are rendered by the vessel 
responsible for the collision or by a different vessel in the same 
ownership. But it would surely be much better to take away the 
limitation of liability to the extent that damage is aggravated 
through negligent failure to salvage, and correlatively to take away 
the right to reward for salvage services. 

At the end of the judgment there is a curious remark that * it 
may be that, if different departments of the crown are concerned, 
it would be right that they should not be treated as identical 
parties’, where they are different authorised departments under 
the Crown Proceedings Act. This observation was made with 
respect to the principle of circuity of action, and actually no question 
of circuity of action arose because the defendants were not entitled 
to recover an indemnity in respect of the salvage award from the 
Crown, for the reason already stated. Had the question of circuity 
of action arisen, it might have been settled by analogy to the rule 
under the Crown Proceedings Act whereby a defendant when sued 
by the Crown cannot (without the leave of the court or a judge) 
avail himself of any set-off or counterclaim if either (a) the subject- 
matter of the set-off or counterclaim does not relate to the Govern- 
ment department in the name of which the proceedings are brought, 
or (b) the proceedings are brought in the name of the Attorney- 
General. There was no need for the court to suggest generally that 
different Government departments should be treated as different 
parties, and such a rule would be contrary to the doctrine of the 
unity of the Crown, as reaffirmed for example in Robertson v. . 
Minister of Pensions [1949] 1 K.B. 227. 

The question may be important under the Contributory Negli- 
gence Act. Thus if a collision occurs between a war office lorry, 
an air ministry van and a private car, owing to the fault of the 
lorry and the car, and the Crown sues the driver of the car for 

#damage to the van, it is submitted that the contributory negligence 


JuL» 1951 NOTES OF CASES 845 


of the Crown through its servant, the driver of the lorry, would 
operate to reduce damages, notwithstanding that different depart- 


ments are concerned, ^ 
G. L. W. 


NEGLIGENT MISSTATEMENTS—LIABILITY IN ToRT? 


In Candler v. Crane Christmas & Co.' the Court of Appeal (Asquith 
L.J. and Cohen L.J., Denning L.J. dissenting) dismissed an appeal 
by the plaintiff from a decision of Lloyd Jacob J. rejecting his 
claim for damages arising from a negligent statement by the 
defendants. On the instructions of the managing director of a 
company the defendant firm of accountants prepared the draft 
accounts and balance sheet of the company, which to the knowledge 
of the defendants were intended to be put before the plaintiff to in- 
duce him to invest money in the company. The accounts were negli- 
gently drawn up‘ and presented an untrue view of its affairs. The 
plaintiff invested £2,000 in shares of the company, acting in 
reliance on these accounts, and soon lost this sum when the com- 
pany was wound up. Failure to use due care was admitted by 
the defendants, but the trial judge held that the defendants owed 
no duty to the plaintiff to use due care. On appeal the defendants 
argued that in the absence of fraud no duty to take care in making 
Statements arose except that arising out of a contractual or 
fiduciary relationship, and that a duty to take care subsisted only 
when physical damage to persons or to property was caused by a 
failure to take care. 
Although Asquith L.J. admitted? that Derry v. Peek? is 
* primarily ... . a decision on the meaning of the word ** fraud ” 
. and is, therefore, not directly relevant to the main issues in the 
present case? he said that it implied that directors were nót 
liable to shareholders for negligent misrepresentations, and was 
not affected by Donoghue v. Stevenson. -He found that Le Lievre 
v. Gould* was an authority binding on him for the proposition 
that there was no liability for negligent misstatements, and that 
Lord Atkin in Donoghue v. Stevenson had not intended to cast 
doubts on that case. He further held that Donoghue v. Stevenson 
did not logically invalidate it because the principles of negligence 
“there laid down serve only to protect physical damage to persons 
or to property, not invasions of pecuniary interests. He could not 
agree that the wide ‘ neighbour’ rule of negligence enunciated by 
Lord Atkin was: approved us a majority of the House of Lords in 
that case. 


1 [1951] 1 All E.R. 426. 

2 At 487. ` 

3 (1889) 14 App.Cas. 337. i 

4 [1932] A.C. 562. " 


5 [1898] 1 Q. B. 491. 4 
Vor. 14 93 
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Cohen L.J. held that Le Lievre v. Gould was good law and 
‘ directly in point?* here. He further stated that Cardozo J. had 
reached a similar conclusion in the American case, Ultramares. 
Corporation v. Touche.’ . 

The dislike of the Bar? for Derry v. Peek and the ‘ tendency 
to assume that it was intended to mean more than it did? are 
well known. In that case deceit only and not negligence was 
pleaded, and it is difficult to see how it can in any way prevent the 
courts from extending the tort of negligence to misrepresentations. 

Denning L.J. seems justified in his view that even though , 
Le Lievre v. Gould was rightly decided it is readily distinguished 
from the instant case. In Le Lievre v. Gould the defendant who 
prepared the negligent valuation of work done in building con- 
‘struction did so before the mortgage deed providing for advances 
by the plaintiff to the extent of work done was drawn up. He 
acted solely on the instructions of the landowner who produced 
to him an agreement whereby the landowner was to secure the 
advancement to the builder of payments in accordance with the 
progress of the work. The defendant did not know of the mort- 
gagee when he prepared the valuation?" and ‘he was not aware 
of the contents of the mortgage deed. In the present case, on 
the other hand, the defendants prepared the accounts expressly 
for the purpose of the plaintiff using them. It is true that the 
Court of Appeal in Le Lievre v. Gould overruled Cann v. Willson, 
the facts of which did closely correspond to those in the present 
ease, and in which it was held that there was a liability for a 
negligent misrepresentation. It is submitted that the overruling ` 
of Cann v. Willson was unnecessary to the decision in Le Lievre v. 
Gould. ‘ l 

What is the effect of Donoghue v. Stevenson? The assertion 
that only the narrower of its two definitions of negligence is part 
of English law, and that the narrower duty does not extend to 
pecuniary interests is surely debatable. It is conceded that the 
courts have been reluctant to extend the duty of care beyond 
physical damage, but the House of Lords in Morrison Steamship Co., 
Ltd. v. Greystoke Castle (Cargo Owners) ° has recently expressly 
rejected the argument that ‘liability or damage arising from a 
contract with a third party gives no ground for a claim for 
damages in an action against a wrongdoer unless the liability or 
damage arose from physical injury to the plaintiff’s person or to 
property owned by, or in the possession of, the plaintiff’. 


6 At 445. 
7 (1031) 255 N.Y. 170. 
8 Pollock-Holmes, Letters, Vol. 1, at 215. 
9 Nocton v. Ashburton [1914] A.C. 987 at 947 (per Viscount Haldane L.C.). 
10 Se the report of the case at first instance (1892) 9 L.T. 19. 
11 At 493. 
ta (1888) 39 Ch.D. 89. 
3 [1947] A.C. 265. 14 At 275 and 280 (per Lord Roche). 
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It is pleasing that Cohen L.J. should cite a United States 
authority (and on the suggestion of Professor Goodhart). But it 
is unfortunate that he should give the impression that the American 
courts would deny a remedy in cases similar to the Candler Case. 

On the contrary : the Ultramares decision turned on two points; 
that the service was not rendered primarily for the plaintiff's 
benefit, and that there was no contemplation of reliance by the 
specific plaintiff! So Prosser states the law as follows `": 

* When the representation is made directly to the plaintiff, 
in the course of his dealings with the defendant, or is repeated 
to him with knowledge that he intends to rely upon it, there 
has been no difficulty in discovering a duty of reasonable care; 
and the same duty has been found where it is made to a third 
person with knowledge that he intends to communicate it to 
the specific individual plaintiff for the purpose of inducing him 
to act’. 

It seems then that the United States would afford a remedy in 
facts similar to the Candler Case. There seems nothing to stop 
the English courts from saying, with Denning L.J., that accountants 
owe a duty where they ‘ know that the accounts were required for 
submission to the plaintiff and use by him . . . in respect of the 
very transaction in mind at the time °’. 

Those last words are important. The reluctance of the courts 
to declare a liability for negligent mistakes seems to arise from a 
fear that liabilities of great and unknown extent and quite dis- 
proportionate to the fault involved would otherwise be incurred 
by accountants, cartographers and others. If a specifie relation- 
ship between plaintiff and defendant is insisted on, so that the 
plaintiff can recover only where he was particularly exposed to a 
risk of pecuniary loss by the defendant’s carelessness, then this 
fear is without foundation. It is submitted with respect that the 
views of Denning L.J. and of the American courts are good law 
and good sense. 

H. STREET. 


Two HIGHWAY ACCIDENTS 


Two recent cases illustrate strikingly the different approaches 
taken by the law of torts of two types of highway accidents. In 
the first a landowner was held liable on account of a nuisance to 
the highway due to the defective state of demised premises, even 
though he had undertaken no duty to repair and had not expressly 
reserved any right to enter and repair. In the second the owner 
of tame animals which had escaped onto the highway was held not 


15 See W. Seavey, ‘Mr. Justice Cardozo and the Law of Torts’ in 62 Hargard 
L.R. (1938) 372 at 400, and Harper, Law of Torts (1938), $ 76. 

16 Torts (1941) 736-7. Footnotes omitted. 

17 At 494-5. 


' ) 


848 THE MODERN LAW REVIEW Ver..44 


liable even though he might by exercise of reasonable care have 
prevented such escape. - 

The first case is Mint v. Good [1950] 2 All E.R. 1159. It 
would be futile now to deny that the landlord's liability in sueh 
cases has increased considerably in strictness. Thus in Wringe v. 
Cohen [1940] 1 K.B. 229, it was held that where the landlord 
had convenanted to do repairs he was liable for a nuisance due 
to want of repair whether he knew, or ought to have known, of 
the danger or not. This principle was extended in Heap v. Ind 
Coope & Allsopp [1940] 2 K.B. 476 to a case where the landlord 
had merely reserved a right to enter and do repairs. Wringe v. 
Cohen may justly be regarded as the starting-point of the move- 
ment to increase the stringency of the landlord's liability. 
Whether the wide proposition there enunciated was necessary to 
the decision of that case is a matter of some doubt. It appears 
that in Wringe v. Cohen the defect had been present for some 
three years. The lease appears only to have been some two years 
old. . (In the report it is stated at p. 229 that the defendant ‘ had 
let his premises to a tenant who had occupied them for two years ’. 
Nothing is said in terms about the date of the lease, but it seems 
a fair assumption to make that the lease did not precede the tenant's 
going into possession by as much as a year.) Hence it appears that 
the defendant had leased the premises with a defect on them. In 
these circumstances it has long been settled that a lessor is liable. 
(Roswell v. Prior (1701) 12 Mod. 685: * It shall not be in his power 
to discharge himself by granting it over? (at p. 639); Todd v. 
Flight (1860) 9 C.B. (w.s.) 877.) Gandy v. Jubber (1865) 5 B. & S. 
78 decided that the knowledge of the landlord was not an essential 
of liability in these cases. These cases therefore lay down clearly 
that where a landlord has let premises in a state of disrepair he is 
_ liable for a nuisance arising from this disrepair whether he knew of 
it or not. Wringe v. Cohen, though much criticised, is undoubtedly 
a correct decision in view of this line of authorities. 

At the same time it must be admitted that the wider principle 
laid down in Wringe v. Cohen has considerably influenced the 
development of the law. It is on the wider reasoning in Wringe v. 
Cohen that Heap v. Ind Coope & Allsopp is based, for in that case 
it appears that the defect arose after the execution of the lease. 
On the other hand in one respect Heap’s Case is narrower than 
Wringe v. Cohen, for in the former case it was merely decided that 
the landlord was liable in respect of a defect of which he did not 
know—not in respect of one of which he was under no duty to 
know. Indeed it is doubtful how far the wider proposition in 
Wringe v. Cohen can go.’ It seems strange to assert in one breath 


1 aken literally this proposition leads to the following curious result: B is 
coming to visit A on business common to both of them. While B is standing 

ø outside A's house in the street a window collapses onto him owing to want of 
repair of which A neither knew or ought.to have known. A is liable according 
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that a man is under no duty to know of a danger and yet that 
he is liable for it. Perhaps all that the wide proposition in Wringe 
v. Cohen means is that by virtue of his covenant to repair the 
landlord is under a duty to know of all dangers save those due to 
a secret and unobservable operation of nature and those due to 
the act of a trespasser. The distinction between a danger due to 
want of repair and one due to a secret and unobservable operation 
of nature might well be a fine one. 

Such, then, was the state of the authorities when Mint v. Good 
came before the Court of Appeal. In this case L. had let premises 
to T. under an oral weekly tenancy agreement which contained 
no express provision as to repairs, and by which L. reserved no 
express right to enter and do repairs. Owing to disrepair a 
defective wail collapsed onto the infant plaintiff in the highway. 
This defect could have been ascertained by reasonable inspection. 
L. had in fact been doing the repairs. It was held that in an 
agreement of this kind a term must necessarily be implied that the 

. landlord should have a right to enter and do repairs, that the 
defect was one of which L. should have known, and that therefore 
he was liable. The actual ratio of the case is thus a very narrow 
one, and viewed on this basis the ease decides no more than 
Heap v. Ind Coope and Allsopp.: The precise reasoning employed 
to imply a term in the lease may not always be convincing. But 
it is not the purpose of this note to dispute the expediency or 
justice of implying such a term in tenancies of this nature. The 
main interest of Mint v. Good centres in the judgment of Den- 
ning, L.J. which is based largely on the wider ground that the 
protection of the highway user at the expense of the landowner 
is the paramount purpose of the courts. The liability of the land- 
owner is based on the fact that the courts have realistically 
realised that he usually does structural repairs and that he rather 
than the ‘tenant can afford to pay damages. This may be 
generally if not always true, but it is. difficult to see how the land- 
lord’s financial position can affect his liability in tort. But 
Denning L.J. goes even further than this. He doubts whether a 
landlord can escape liability by taking a covenant to repair from 
his tenant. ‘The liability of the owner is liability in tort and 
cannot be affected by the terms of his contract with the tenant’ 
(at p. 1166). Hence Denning L.J. doubts whether Pretty v. 
Bickmore (1878) 8 C.P. 401 is still good law. The doubt on this 


to Wringe v. Cohen. But if the window collapses onto B while he is standing 
on A's doorstep, A and B are in the relationship of invitor and invitee, and A 
is not liable under the rule in Indermaur v. Dames, L.R. l C.P. 974 (cf. 
Pritchard v. Peto [1917] 2 K.B. 173; and see also Howard v. Walker [1947] 
K.B. 860). Lord Simonds in Jacobs v. L.C.C. [1950] A.C. 361 admitted the 
capriciousness of such distinctions but maintained that they must exist so long 
as we distinguish between publie and private property. With respect, 1b is 
difficult to see why the distinction between public and private property should 
necessarily lead to such strange rcsults. 
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case revolutionises the whole approach of the courts to problems 
of this kind. Originally it was the tenant who was prima facie 
liable for injury arising from the defective state of the premises: 
see Payne v. Rodgers (1794) 2 H.Bl. 850. Now, according to 
Denning L.J., it is the landlord who is prima facie liable to the 
publie, and it is doubtful whether he can escape liability by 
showing that the tenant is liable to repair. Originally the land- 
lord only incurred liability at all because his right, or undertaking 
to repair gave him some degree of control of the premises. Now 
he is to be made liable even though it would be a trespass for 
him to remedy the defect in respect of which he incurs liability. 
Such a principle may be just where the landlord has created the 
nuisance or where he has let premises with a defect on them, but 
. before it can be accepted more generally it must be seriously 
considered whether it does not place too heavy a burden upon 
landowners. One feels that the argument of Lord Kenyon C.J. 
in Cheetam v. Hampson (1791) 4 T.R. 318, still has some weight : 
* Deplorable indeed would be the situation of landlords if they were 
to be harassed with actions for the culpable neglect of their 
tenants’. M e 
In striking contrast to the tendency of the law of nuisance to 
impose an even stricter liability on the lessors of ruinous houses 
by the wayside stands the attitude of the law towards the owners 
of animals that stray onto the highway. The principle in Searle 
v. Wallbank [1947] A.C. 669, that the owner of tame animals 
that are being depastured in a field adjacent to the highway is ` 
under no duty to. prevent their escaping onto the highway, is now 
beyond judicial dispute. The interesting questions are (1) as to 
- the scope of the principle, and (2) as to its relation to the principle 
laid down in Deen v. Davies [1985] 2 K.B. 282 that ‘if a horse 
is brought unattended on a highway in a town it is the duty 
of the person stabling it there to tether it securely ? (per Slesser L.J. 
at p. 288). 
In Wright v. Callwood (1950) 66 T.L.R. (Pt. 2) 72, these 
problems are discussed and result in an interesting conflict of 
judicial opinion. In this case a farmer who had fields on both - 
sides of a highway took two calves out of & field on one side of 
the road, drove them for some distance along the road and then 
along a drive leading to his farmyard on the opposite side of the 
road, leaving the gate to the drive open. The calves took fright 
because of the noise made by a starting lorry in the yard and 
“bolted. One of them ran into the plaintiff who was passing the 
gate on her bicycle. The county court judge made two important 
findings : . 
(1) That the defendant knew of the presence of the lorry in 
the' yard and of the fact that it might be started up at any 
emoment. 
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(2) That at the time of the accident the animals were not being 
driven along the highway. 

He held that on account of his second finding Deen v. Davies 
did not apply, and the majority of the Court of Appeal (Cohen 
and Asquith L.JJ.) agreed with this finding of fact and with the 
conclusion drawn from it. From his first finding of fact the 
county court judge deduced that this constituted a * special cireum- 
stance? to oust the principle in Searle v. Wallbank. Cohen and 
Asquith L.JJ., however, disagreed with the finding of fact and 
hence held that Searle v. Wallbank applied. 

Denning L.J., however, dissented, his view of the facts being 
: entirely different from that of his brethren. He took the view 
that, the motor lorry being in the yard, it was up to the defen- 
dant to give evidence that he did not know of its presence; and : 
he also thought that transit on the highway had not ended. In 
his view the duty of the defendant as a person driving animals 
along the highway ceased only when he had got the calves into a 
* place of safety where they were not liable immediately to dash 
out again into the road? (at p. 81). He held further that there 
was evidence of negligence on the part of the defendant in letting 
the calves escape and that therefore Deen v. Davies applied. The 
majority admitted, or were prepared to assume, that if at the 
time of the accident the animals had still been on the highway 
Deen v. Davies would have applied, so that there is no dispute 
on the issue of negligence (see per Cohen L.J. at p. 76). 

With respect, there seems to be much force in Denning L.J.’s 

view of the case, and it is submitted that it did not receive 
adequate consideration in the judgments of the majority. On the 
question of the duty of a person driving animals along the high- 
way, it seems that the county court judge did in fact apply the test: 
* have the animals crossed the boundary between the highway and 
the defendant's land? °’, for no other reason is given for his con- 
clusion that transit on the highway was over. Yet this test. is 
surely inconsistent with Deen v. Davies. With respect, it is sub- 
mitted that the calves here were in a position materially indistin- 
guishable from that of the pony in Deen v. Davies. The test 
applied by the county court judge and accepted by the majority 
of the Court of Appeal is surely a somewhat mechanical one. The 
test proposed by Denning L.J. is more consistent with Deen v. 
Davies, and likely to yield fairer results. 

In conclusion, it seems that the different attitudes taken by 
the courts to highway accidents in cases of nuisance and animals 
‘respectively have led to results which, when compared, do not 
‘reflect creditably on our law, and that some re-orientation is 
required in these problems. The best approach, it is submitted, 
is to be based neither on the principle that a man venturing into 
the streets takes his chance of terrors (per Phillimore J. in Dulieu 
v. White [1906] 2 K.B. 669) nor on the principle that ‘ The law 
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of England has always taken particular care to protect those who 
use the highway’ (per Denning L.J. in Mint v. Good at p. 1165), 
but on the principle expressed by Romer L.J. in Harper v. Haden 
[1933] Ch. 298 (at p. 320) : * The law relating to user of the high- 
way is in truth the law of give and take’. 

G. H. TnEITEL. 


INNKEEPERS?’ LIABILITY 


THE common custom of the realm imposes heavy responsibilities 
' upon innkeepers. Apart from the limited relief afforded by the 
Innkeepers’ Liability Act, 1868, they are, amongst other things, 
strictly responsible for the safe-keeping of all goods brought onto 
their premises by guests. 

The recent decision in Williams v. Linnitt [1951] 1 K.B. 565. 
(C.A.) underlines the difficulties of the innkeeper's position. The 
plaintiff, who lived near an inn, left his car outside it one evening 
while he went in for a drink. The car was stolen while he was in. 
the inn, and he sued the innkeeper for its value under the common 
custom of the realm. The place where the car was left was an 
open space in front of the inn, giving onto the highway, graphically 
designated by Denning L.J. in the course of his judgment as the 
sort of place one would expect to be described as a * good pull-in 
for car-men ?. The defence raised two points. First, it was claimed 
than an innkeeper’s common law liability only embraces the property 
of people who are ‘ travellers” in the eye of the law (see Bullen & 
Leake (8rd ed.), p. 844), and it was said that the plaintiff, who 
was a local resident, merely * dropping in for a drink’, was not a 
*traveller?. Secondly, it was claimed that, even where a plaintiff 
is proved or admitted to be a ‘ traveller’, it is essential to liability 
that the goods concerned shal] be within the precincts of the inn. 
(‘infra hospitium °) at the time of its loss, and it was said that 
here the ear was not * infra hospitium ?. 

The court (Lord Tucker, Asquith and Denning L.JJ.) decided: 
in the plaintiff’s favour, Denning L.J. dissenting only as to the 
second point. Their Lordships showed that the law in regard to. 
the first point has undergone considerable historical development. 
There seems to be no doubt that until at least the early part' of 
the eighteenth century, in order to be regarded in law as a. 
€ traveller ’,.a guest had to spend at least one night at an inn: 
thus a local resident going to an inn for a drink would not have: 
been regarded as a ‘ traveller’, and an innkeeper would not have: 
been held strictly responsible for the safe-keeping of his goods. 
By 1798 (see Bennett v. Mellor (1798) Term Rep., 273) this rule 
had changed, and since Orchard v. Bush [1898] 2 Q.B. 284, it has 
become established—at any rate in respect of civil claims against 
ignkeepers in relation to lost goods—that the word * traveller ” 
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means in this connection anyone who ‘uses the inn, either for a. 

temporary or a more permanent stay, in order to take what the 

inn can give’ (per Wills J. [1898] 2 Q.B. at p. 287). 

With regard to the second point, as far as the facts before the 
court show, no other garage accommodation was provided except 
the space already referred to, and the innkeeper had caused a 
notice to be placed there to the effect that it was a car-park for 
patrons, but that no responsibility was accepted for cars placed 
in it. Was this space therefore ‘infra hospitium’? If so, the- 
notice would be a legal nullity since, apart from the Innkeepers’ 
Liability Act, 1868, an innkeeper cannot ‘contract out of’ his 
common law liability. Was it beyond the * hospitium °’, with the 
result that the purported exclusion of liability would be superfluous ? 
(see Ashby v. Tolhurst [1987] 2 K.B. 242). Or was the existence 
of the notice itself relevant to the determination of the question 
whether the space was ‘ within? or ‘ without? ‘the hospitium? 
The majority, of the court took the first view, with the result that 
the plaintiff won the action. Denning L.J. appears to have taken 
the third view: one cannot help feeling that there is much to be 
said for his decision, since, as he pointed out, a person who parks 
his car in an open space clearly courts the risk of theft. 

Williams v. Linnitt has thus stressed the delieacy of an inn- 
keeper's position, but it must be borne in mind that the strict 
rules of the * common custom of the realm ? only apply to innkeepers. 
No premises are legally an * inn? unless they supply lodging accom- 
modation. Hence the keepers of premises such as ‘ ale-houses ’, 
which provide amenities for guests, but do not supply lodging 
accommodation, will not be subject to the liabilities imposed by 
‘the common custom’. Thus in Tinsley v. Dudley [1951] 1 All 
E.R. 252 (C.A.: Sir R. Evershed M.R., Jenkins L.J. and 
Danckwerts J.) where a man left his motor-bicycle in a closed yard 
adjoining licensed premises which were admittedly not an ‘inn’, 
while he went inside ‘for a drink, and the bicycle was stolen, it 
was held that, even though there was a notice in the yard bearing 
the words ‘ Covered yard and Garage’, the keeper of the premises 
was not liable for the loss. The only possible grounds of claim 
lay in contract or bailment; -there was no contract because there. 
was no agreement between the defendant and the owner of the 
bicycle in respect of its custody, and there was nothing to show, 
that the delivery of possession, actual or constructive, necessary 
to constitute a Bailment, had been effected. (Compare on this 
point Ashby v. Tolhurst, supra.) The learned county court judge, 
from whose decision the appeal was made, appears to have thought. 
that the plaintiff was clearly an *invitee? of the defendant's, and 
that on this ground the defendant must be liable for the eustody 
of the bicycle. This was clearly incorrect (see Ashby v. Tolhurst, 
per Sir W. Greene M.R. at page 249) for, as Jenkins L.J. pointed 
out ([1951] 1 All E.R. p. 259), the special relationship of ‘ invitor * 
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to ‘invitee’ is only relevant to determine the ‘liability of the 
occupier of premises to persons coming on them with respect 
_to the safety of the premises in point of physical condition’. The 
court therefore had no difficulty in disposing of the plaintiff's claim. 

One peculiar point should finally be noted about T'nsley v. 
Dudley; it contains dicta by Sir R. Evershed M.R. (at p. 256) 
and Danckwerts J. (at p. 261) which might seem to suggest—if 
not read very carefully in relation to their context—that an 
invitor ean never be liable under the rule in Indermaur v. Dames 
(1866) L.R. 1 C.P. 274, for damage to the property, as opposed 
to the person, of an invitee unless the damage to the property is 
merely incidental to the injury to the person. This is clearly not 
the case: the rule covers damage to property independently of 
damage to the person (see Lax and Bainbridge v. The Mayor etc. 
of Darlington (1879) 5 Ex. D. 28 (C.A.)). 

* Pmuirnie S. JAMES. 


Income TAx—MAINTENANCE OF CHILDREN , 


Tue decision of the Court ‘of Appeal in Yates v. Starkey [1951] 1 
All E.R. 782, has more important implications than may appear at 
first glance. The taxpayer had been divorced by his wife, who was 
given custody of the children, and had been ordered to pay her 
three annual sums ‘of £100 less tax in trust for each of the three 
children . . . the [taxpayer] to claim children allowance’. In fact 
the wife, as guardian, made and was allowed the appropriate tax 
repayment claims on behalf of the children and the taxpayer was 
disallowed his claim for the statutory children’s allowances on the 
footing that each was entitled (because of the Order) in his own 
right to an income exceeding £60 a year. He now argued that the 
court had no power under section 198 of the Judicature Act, 1925 
(now section 26 of the Matrimonial Causes Act, 1950), to make an 
order in the terms quoted or, alternatively, that the annual sums 
remained his income by virtue of section 21 of the Finance Act, 
1986 (the section which finally put an end to the efficacy of deeds 
of covenant in favour of children for the purposes of tax avoidance). 

The court came to no final conclusion on the taxpayer’s first 
argument, although they made .it reasonably clear that in their 
view there was no power to make such an order. But as regards 
the second, they held that the order was a ‘ settlement’ and the 
taxpayer ‘a settlor within the meaning of section 21. The court 
admitted that it was strange that payments made involuntarily 
under a court order should be deemed to be payable under a settle- 
ment, but they held that this conclusion followed inevitably from 
the definitions contained in the Finance Act, which said that 
* settlement? should include ‘any . . . trust’ and “settlor? * any 
person who has provided funds directly or indirectly for the pur- 
Poses of the settlement ’. 
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A queer feature of the case is that the taxpayer and the Revenue 
were arguing staunchly against what must often be the best 
interests of Revenue and taxpayers respectively. Where both 
(former) husband and wife are surtax payers there are obvious 
advantages in arranging for the maintenance payable by the hus- 
band to become the children’s income rather than the wife’s. This 
benefits the family as a whole, including the father who may thus 
be able to persuade his wife to accept a smaller total of gross pay- 
ments, and the value of these benefits far outweighs the relatively 
trifling loss of the children’s allowances. Hence orders in the terms 
of that considered in the present case have become popular. But 
it now appears that they afte probably invalid and, in any event, 
that they are ineffective for the purpose intended. This has caused 
considerable misgivings in the profession and among the wealthier 
divorcees and the victory of the taxpayer in the present case is far 
from being greeted as a triumph. Presumably the Revenue were 
satisfied that the net loss to them will be greater than if the decision 
had gone the other way . . . otherwise why should they have fought 
the case? . . . but on the face of it this is difficult to believe even 
allowing for the relatively small number of people in the higher 
income, brackets. The decision also illustrates the dangers of 
applying the rule, now less often mentioned, that a taxing statute 
should be construed strictly against the Revenue. Had this rule 
been adopted in the present case (in fact it was not adverted to) it 
would have meant that a strict construction adopted in the interest 
of one taxpayer would have resulted in an interpretation detrimental 
to another. 

Nevertheless the decision seems to be desirable in the social 
interests. A father who is in fact maintaining his children ought 
to be entitled to the allowances, but couples ought not to receive 
financial inducements to become divorced. Despite the decision 
. such inducements are in fact offered. Not only does aggregation 
cease after a divorce but the advantages where the husband pays 
surtax are infinitely greater. A wealthy man who allows his wife 
£2,000 per annum can in no way deduct it from his taxable income 
for surtax purposes—so long, that is, as they are living together. 
But should they be divorced or separated he can then pay her the 
same amount under a court order or seven-year deed of covenant 
and have it allowed for surtax—the greater part of the £2,000 being 
indirectly provided by other taxpayers. Hence the parties become 
considerably better off financially as a result of the separation. 
Modern tax law (despite marriage allowances) penalises marriage— 
two cannot live together cheaper than one unless they live in sin— 
and encourages divorce. Well-meaning people who protest that 
divorces will be encouraged if they can be obtained as a result of 
seven years? Separation (despite the fact that those who want tó can 
and do obtain them immediately by a pretence of adultery) migl& 
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more profitably turn their attention to this aspect of the matter. 
Doubtless it will receive consideration from the Cohen Commission. 

These objectionable features still remain, but at least their ambit 
is restrieted by the present decision. And some care will now have 
to be taken in framing the terms of the financial arrangements, for 
if a court order can be a * settlement? within the meaning of section 
21 of the Finance Act, 1986, it can also, presumably, be a ‘ disposi- 
tion? (which is similarly defined) within the meaning of section 20 
of the Finance Act, 1922. Hence an order to pay sums to the 
former wife until a child (aged ten) attains sixteen might be in- 
effective for tax purposes since it will not last for more than six 
years. Whether this would be so if the order was a straightforward 
direction to pay is not clear, for the court thought that the order 
in the Starkey Case was caught because of the ‘trust’. On the 
other hand their observations imply that a consent order might 
equally be caught as an ‘ agreement’ or * arrangement °. 

This is a decision of which more will be heard. 


L. C. B. Gower. 


ASSIGNMENT AND CONSIDERATION IN ACTION 


THE question of how far consideration is necessary for the 
assignment of choses in action is one in which the interest of 
academic writers and particularly those who frame examination 
questions has tended to outstrip the courage or resources of litigants, 
for Re McArdle, McArdle v. McArdle: seems to be the first case 
on the subject for some years to reach the Court of Appeal. 

A woman spent £488 on improving and decorating a house in 
which she was living with her husband who, together with his 
brothers and sisters, was beneficially entitled—subject to a life 
interest—in the estate of which the house formed part. After these 
repairs had been carried out the husband induced his brothers and 
sisters to sign a letter to his wife promising to pay her. £488 from 
the estate when distributed ‘in consideration of (her) carrying 
out certain alterations and improvements’. The Court of Appeal 
did not doubt that this document had been drawn up on legal 
advice, or that as drawn it was unavailing. Since the repairs had 
long been completed the consideration expressed was past and the: 
document could not operate as a contract. The court further held,. 
however, contrary to the decision at first instance, that it could. 
also not operate as an assignment, since although the assignment of 
an equitable chose in action may be valid without consideration it. 
is essential that the assignee’ s title should be complete and perfect. 
This was not so here since the document purported to refer to work: 
to be done in the future, and therefore before paying out the: 
money to the assignee the executors would have been bound to ask: 
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the donors whether the work had been done and whether it was in 
order for them to make the payment. 

The decision seems unexceptionable, but in the course of arriving 
at it the Master of the Rolls reviewed the ‘ vexed and difficult ’ 
problem of how far consideration was necessary for assignment of 
choses in action and said that in his view it was accurately stated 
in the following passage from the twenty-second (1939) edition of 
Snell’s Principles of Equity : — 

* Whether value is necessary for an equitable assignment is not 

' elearly settled. 

* It has been held that value is not necessary for an assignment 
of a legal thing in action which complies with the statutory 
provisions, and it would seem to be unnecessary also for an assign- 
ment of an equitable thing in action, such as a legacy or an interest 
in trust funds, provided that the assignment is complete and 
perfect; there is no reason why a man should not be able to give 
away an equitable interest as freely as he can give away a legal 
interest. 

* But value appears to be necessary for an equitable assignment 
of a legal thing in action; such an assignment being inoperative at 
law, the assistance of equity is needed to make it effectivé, and 
equity will not assist to make perfect an imperfect gift. 

* Value is certainly necessary for the assignment of rights of 
property not yet in existence’. - 

The rule that consideration is not necessary for statutory assign- 
ment but is essential.for equitable assignment of a future chose in 
action is well settled; the present decision that it is unnecessary 
for equitable assignment of an equitable chose is to be welcomed, 
but what of the passage, which the Court of Appeal has now at least 
partly clothed with the mantle of its approval, that consideration 
is necessary for equitable assignment of a legal chose in action? 

The authorities cited for this proposition in the twenty-second 
edition of Snell are German v. Yates? and Glegg v. Bromley.’ 
This is strange, for in German v. Yates, Lush J. said he thought 
that ‘the dictum in Glegg v. Bromley that for every equitable. 
assignment there must be consideration applied only to the assign- 
ment of’ rights of property which were not yet in existence . . . It 
might be that if a creditor ordered his debtor to pay the money 
to some other person he might revoke the order if it was given 
without consideration; but if the creditor died without revoking 
it his executor could not ignore the transaction’. If a statement 
based on such authority is taken correctly to represent the law it 
would perhaps not be the first time that the law had been held to 
be embodied in a, dictum and a later dictum disapproving it coupled 
with a ratio decidendi curtailing its operation, but such oblique 
methods of declaring the law can hardly be regarded as satisfactory. 

e . 


2 (1915) 32 T.L.R. 52, * 
3 [1912] 3 K.B. 474. 
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The logical foundation of the position taken by the former 
editor of Snell is based on the reasoning that it is impossible to 
make a complete and perfect assignment in equity of a legal chose 
in action because the bare legal title is outstanding in the assignor; 
hence the need for joining the assignor in an action. But in 1989 
this reasoning was far from commanding universal acceptance; 
indeed the authorities and the views of text writers were so con- 
flieting as to constitute what one learned writer has described as 
‘The Department of Utter Confusion ?. 

In 1942 came the decision in Holt v. Heatherfield Trust, Ltd.,* 
in which Atkinson J. held that an assignment which would have 
been a valid statutory assignment had notice of it been received 
by the debtor could operate as an equitable assignment because 
the assignor had done all in his power to divest himself of the 
property, even on the assumption that there had been no consider- 
ation between assignee and assignor. Although the decision was 
doubted for other reasons? it was generally weleomed on the 
general ground and has been followed at first instance.’ It is to 
be hoped that, in upholding the validity of voluntary equitable: 
assignment of equitable choses in action provided the assignment 
is complete and perfect, the Court of Appeal will not now disturb 
this line of decisions and impose its incidental approval of a more 
stringent rule for the assignment of legal choses in action, since 
there is surely no good reason why a man should not be able to 
give away a legal interest as freely as he can give away an equitable 


interest. 
O. M. STONE. 


CONFISCATION BY FOREIGN GOVERNMENTS AND ITS 
EFFECT ON ASSETS IN ENGLAND 


Novello & Co., Ltd. v. Hinrichsen Edition, Lid. and Maw 
Hinrichsen' is the second important case in which the courts have 
been called upon to pronounce on the validity as far as assets in 
England are concerned of the legislation by which the Nazi Govern- 
ment deprived its Jewish citizens of their property.? 

In Frankfurther v. Exner? Romer J. held that a Viennese Jew 
who escaped to England was entitled to claim from an English 
company the balance which had been outstanding to his credit 
with them when the Austrian Government (after Austria had been 
incorporated in the German Reich) handed over the control of his 


4 See Keeton, An Introduction to Equity, 2nd edition, p. 160. 

5 Seo R. E. Megarry (1943) 59 L.Q.R. 58 for a detailed and witty review of the 
position. See also H. A. Holland, ibid., p. 129. 

6 [1942] 2 K.B. 1. 

7 Re Fry [1946] Ch. 312. Re Rose [1949] Ch. 78. 

1 [1951] 1 All E.R. 779. 

2 See also 8. W. D. Rowson (1947) 10 Mod.L.R. 346. 

# [1947] Ch. 699. 


. + 


é 
Jvrvel951 NOTES OF CASES 859 


firm to an administrator, although at the time when, after having 
been arrested, he was removed from control of his property in 
Austria, he had been obliged to write to the English company 
telling them that no further dealings with this balance would be 
valid unless approved by the administrator, and although the 
administrator had, by subsequent transactions, incurred debts 
against the English company which they had proposed to offset 
against the credit balance of the original owner. Romer J. said 
he was satisfled that the decree which deprived the plaintiff of: 
control over his property was confiscatory, and added‘: ‘It is 
quite true that the Nazis did not openly and unashamedly steal 
the property of the Jews by decrees clearly and unambiguously 
worded, until later on . . . but, if the expulsion by the State of a 
man both from the direction and the beneficial ownership of his 
business without compensation, coupled with the transfer of 
contro] to the State, for the benefit of the State, is not confiscation 
within the ordinary usage of that word, it is difficult to know what 
is’. The effectiveness of the decree was therefore limited to assets 
over which the confiscating Government had actual'control and 
would be disregarded in respect of assets in England. 

In Novello & Co., Lid. v. Hinrichsen Edition, Ltd. and Maa 
` Hinrichsen,? the facts were considerably more complicated. This 
was an action by which the holders of two licences granted in 
1940 and 1948 by the Comptroller-General of Patents, Designs and 
Trade Marks under the Patents, Designs, Copyright and Trade 
Marks (Emergency) Act, 1989, sued the defendants for infringe- 
ment of their copyrights under these licences. The defendants 
pleaded that the copyrights were in fact vested in Max Hinrichsen 
and that he had authorised Hinrichsen Edition, Ltd., to make use 
of the works in question. The case turned on the ownership of 
the English copyrights of a German firm the owners of which had 
been dispossessed by Nazi decree in 1988, after which the firm was 
sold by the Nazi-appointed administrator. It is perhaps worth 
while to recount the circumstances with some particularity. 

The firm of C. F. Peters, music publishers in Leipzig, was 
owned by one Henri Hinrichsen, who in 1987 took into partnership 
his son Hans. In 1987 they appointed Novello & Co., Ltd., their 
selling agents in England but refused to assign to them any of their 
English copyrights. In 1988 the Nazi Government expropriated 
both father and son (the latter being already in a concentration 
camp) and appointed a custodian of the firm, who sold it in July, 
1989, to two members of the Nazi Party at a price which Wynn- 
Parry J. found was ‘a very gross under-value?. It was held, 
following Frankfurther v. Eaner,*® that this sale was plainly penal 
and confiscatory, and Wynn-Parry J. adopted the view expressed 
by one of the plaintiff's directors that the sale was a robbery. This 


4 At p. 635. ` 
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being so, the sale was ineffective to pass any interest in any English 
copyright owned by the Hinrichsens. It was therefore unneces- 
sary to decide whether an accession agreement purporting to ratify 
the sale (which the two Hinrichsens were called to Berlin to sign 
immediately after the sale agreement had been completed whilst 
they waited in an adjoining room) was voidable as having been 
. signed under duress, since * neither the character nor the operation 
of the sale agreement could be changed by anything appearing in the 
“accession agreement’. The ceremony. of signing this accession 
^ agreement was, however, described in the judgment as ‘nothing 
but a tragic farce’. 

An additional reason why the sale agreement could not affect 
the English copyrights was that the sale was not ratified by the 
German Ministry of Economies until September 25, 1989, and in 
the meantime the Trading with the Enemy Act, which had received 
the Royal Assent on September 5, 1989, had provided that no 
assignment of a chose in action made by or on behalf of an enemy 
should be effective, without the consent of the Treasury, to confer 
any rights in respect of the chose in action. 

. Wynn-Parry J. also held that applieations for licences under 

the Patents, Designs, Copyright and Trade Marks (Emergency) 
Act, 1939, could only be made if the patent or copyright for which 
a licence was desired was held by one who was an enemy or enemy 
subject at the date of the application. Since Henri Hinrichsen 
had died in Belgium in 1942, predeceased by his son Hans, and by 
1948 all the beneficiaries under his will were free of enemy 
character, the licence for certain of the Peters copyrights which 
the plaintiffs had obtained in 1948 was held to be ultra vires the 
Comptroller-General and invalid. The copyrights vested in Max 
Hinriehsen and were exercisable by him subject to any valid 
licences granted by the Comptroller-General. The court had no 
doubt that this 1948: licence would therefore be revoked, and 
suggested that if an applieation were made to the Comptroller- 
General to revoke the licence granted to the plaintiffs in 1940 he 
might, well decide that circumstances had arisen which made it 
just and equitable for him to do so since, said Wynn-Parry J., 
* upon the facts and evidence before me I am quite certain of one 
thing, namely, that the plaintiffs, Messrs. Novello & Co., Ltd., 
have no merits whatsoever. They have designed to cling . . . to 
their statutory licences at all costs. With this.end in view they 
have involved the defendants in protracted and costly litigation 
in which every possible point, however technical, has been put 


forward and persisted in, although by their reply they assert that 


their only object is and has been to be satisfied as to the title of 
the defendant Max Hinrichsen to the English copyrights before 
dealing with them. In the circumstances their reiterated protests 
that they have had and still have at heart the best interests of 
fhe Hinrichsen family ring hollow in the ear’. 
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This part.of the judgment serves as a reminder not only that 
the Court of Chaneery was once a Court of Conscience, but also 
that the rule that the courts will not enforce confiscatory measures 
by foreign Governments is based on a rule of publie policy which 
it is good to see so uncompromisingly re-affirmed. One is tempted 
to reflect, however, that if the Nazi Government had pursued 
their base ends by more indirect means, and instead of purporting 
to dispossess their citizens of all their property abroad, had by 
the operation of exchange restrictions or in some similar fashion 
merely prohibited them from enjoying the fruits of that property 
without permission of the German Government, and such legis-- 
lation had been continued by a post-war Government, the decisions 
of the English courts might have read rather differently. 

In Kahler v. The Midland Bank, Ltd., the House of Lords 
by a majority of three to two held that. Nazi legislation in Czecho- 
slovakia, continued by the post-war Czechoslovakian Government, 
was effective to prevent an American national and former Czecho- 
slovak citizen from obtaining possession of his securities‘ held in 
London by an English bank, although among the majority of their 
Lordships Lord Normand showed some awareness of the con- 
fiscatory possibilities of such currency regulations. This decision 
is the more curious as in dealing with discriminatory, confiscatory 
or penal legislation by foreign Governments the courts have always 
insisted on their duty to examine the true intention of foreign 
legislation., Thus Romer J. said in Frankfurther v. Eaner® ‘On 
the face of it the decree bears a semblance of innocence, but when 
one sees vague phrases such as ‘‘ for the protection of important 
publie interests , and ** carrying on thé business administered in a 
manner consonant with the public interest’, one is entitled to 
inquire what manner of legislation it really was, and, for this 
purpose, to see what was done under it ’.’ 

O. M. Stone. 


AIDING AND ABETTING—ALIENS ORDER, 1920 


In Wilcox v. Jeffery [1951] 1 All E.R. 464; [1951] 1 T.L.R. 706, 
‘the defendant Wilcox was concerned with several musical enter- 
prises and was, in particular, the managing editor of a periodical 
devoted to jazz music. Two persons other than the defendant 
organised a concert and applied to the Minister of Labour for per- 
mission for Mr. Coleman Hawkins, a famous American saxophone 
player, to perform at the concert. The permission was refused. It 
was announced nevertheless that Mr. Hawkins would play at the 
concert. When-he arrived in this country, he was met at the 


.5 [1950] A.C. 94. . 
$ At p. 635. 
7 See also the remarks -of Buller J. in Folliott v. Ogden. (1789) 1 H.B. 199." 
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airport by the organisers of the concert and the defendant who had 
come to report the famous musician’s arrival for his paper. The 
immigration officer was told of the decision of the Minister of 
' Labour, it was explained to him that Mr, Hawkins would be * spot- 
lighted? at the concert the same evening, but would not perform 
himself. Mr. Hawkins, a citizen of the United States, was there- 
upon granted leave to land in the United Kingdom on condition 
that he did not enter employment paid or unpaid while in the United 
Kingdom. The defendant had taken part in the conversation with 
the immigration officer and was aware of the condition imposed on 
Mr. Hawkins. i 

The same evening, in the course of the concert, Mr. Hawkins 
was ‘spotlighted ’, went on the stage, and played on a borrowed 
saxophone. The defendant was present at the concert, having paid 
for his ticket and being well aware that Mr. Hawkins would play. 
He did not protest against the American's performance, and 
reported the concert in the next issue of his periodical. The report , 
or review was very detailed, illustrated, and in the most laudatory 
terms. The fact that his paper published it gave it valuable 
publicity and helped to increase its circulation. 

Under the provisions of the Aliens Order, 1920, as amended 
(S.R. & O. 1920, No. 448) an alien may not land in the United 
Kingdom without the leave of an immigration officer (s. 1 (1) (a)); 
an immigration officer may attach conditions to a grant of leave to 
land, and if an alien fails to comply with the conditions imposed on 
him he is deemed to be an alien to whom leave to land has been 
refused (s. 1 (4)). If any person fails to comply with a condition 
imposed under the Order, he is deemed to contravene the Order 
(s. 18 (1) (a)), and if any person aids or abets any person in any 
contravention of the Order, he is guilty of an offence against the 
Order (s. 18 (2)). 

The defendant was charged with aiding and abetting contrary 
to section 18 (2) of the Order. The learned magistrate took the 
view that Mr. Hawkins hád, by playing at the concert, taken un- 
paid employment, thereby failed to comply with a condition 
imposed by an immigration officer, and consequently contravened 
the Order: he found that the defendant had aided and abetted Mr. 
Hawkins in his contravention of the Order, convicted him under 
section 18 and imposed a fine. The defendant appealed by way 
of case stated; the Divisional Court held that there had been 
evidence to support the magistrate’s findings and affirmed the con- 
vietion. The Lord Chief Justice pointed out that Mr. Wilcox had 
not only, by attending the concert and paying for his ticket, 
encouraged Mr. Hawkins! illegal action which he knew to be illegal, 
but had done so for his own advantage in order to get copy for his 
paper. l 

The decision appears to the writer to be unsatisfactory and, as 
£ precedent, dangerous in that it involves a certain amount of 
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interference with the freedom of the press. The fact that the defen- 
dant had'* written up? Mr. Hawkins and the concert seems to have 
been: an essential ingredient of his offence. It would appear that he 
would not have been convicted if he had either published a damn- 
ing review which would not have been justified by the American's 
performance, or else failed to report, at least as extensively as he 
' did, an event of importance to his readers. The decision does in a 
sense require him to have done the latter, and, whatever its merits 
or soundness, it seems unfortunate, on grounds of publie policy, 
that the Aliens Order should have, or be given, so wide an effect 
as to interfere, needlessly it is submitted, with the freedom of 
expression of opinion. 
W. A. STEINER. 
g 


NEGLIGENCE—Loss or CONSORTIUM BY WIFE 


IN connection with the Note by E. C. E. Todd in Vol. 14, p. 84, 
on the case of Best v. Samuel Foz & Co., Ltd. [1950] 2 All E.R. 
798, we are indebted to Prof. F. F. Stone, of the College of Law, 
Tulane University of Louisiana, for drawing our attention to a 
decision of the Court of Appeals of the Distriet of Columbia in 
Hitaffer v. Argonne Co., 188 Fed. (2nd) 811 (1950), where the 
court reached the opposite conclusion and allowed the wife to 
recover damages in circumstances similar to those in which the 
„action was dismissed in the English case. The American case 
(together with a number of other relevant decisions) is noted by 
D. J. Conroy in (1951) 25 Tulane L.R. 298.—Ed. Cttee. 


REVIEWS 


Tur Amertcan Mp. By Henry STEELE COMMAGER. [London : 
Geoffrey Cumberlege, Oxford University Press. ix and 476 pp. 
(with index). 80s. net.] 


Tue Oxford University Press is making available in this country important 
American publications at a reasonable price. Professor Commager's inter- 
pretation of American thought and character since the 1880's which was 
published in the first instance by the Yale University Press is a happy 
instance of this policy, and English readers who have been sufficiently interested 
in American institutions and culture to acquire an elementary knowledge of 
them will be grateful for the opportunity to obtain it. Professor Commager 
does assume such a knowledge, and without it the value of much of his 
interpretation and reflection is likely to be lost. . 

In spite of its substantial volume the scope of the study is not quite com- 
prehensive, for it is confined to literature (including journalism), philosophy 
and religion, economics and sociology, law and history, and ‘architecture. 
Thus some of the spheres in which the American mind has shone most 
brilliantly, such as the natural and applied sciences, anthropology, psychology, 
and education, have been omitted. However, to cover the field selected with 
the competence here displayed is a feat of which few historians would be 
capable, and Professor Commager is to be congratulated on the sustained 
interest and quality of his work. 

I propose to make only a few comments of a general character before 
discussing the two chapters on-the recent development of American law 
which aré naturally likely to be of most interest to readers of this- Review, 
Professor Commager opens with a long and important introductory chapter 
on the Nineteenth Century America. Rather surprisingly, considering the 
prominence given to political action as well as to political thought in the 
book, there is a complete absence of reference to Jacksonian democracy, a 
topic which has certainly not lost its importance in modern American writing, 
and an outlook from which so much in the later radical movements, to which 
the author rightly attributes such great importance, has in large measure 
stemmed. This is the more difficult to understand in view of the tribute paid to 
the thought of Calhoun which Professor Commager’ admits was largely 
irrelevant to the development of American political structure. 

No one who is even superficially acquainted with American literature could 
deny that it has always had in it a vein of deep pessimism which has perhaps 
thickened in the period under discussion. It is in striking contrast to the 
general exuberance and vitality of American life, and of the broad if rather 
superficial stream of American culture. That some authors of eminence have 
done much to the building of it up naturally leads the unwary to place 
excessive emphasis upon it; but this is hardly what one would expect from so 
accomplished a historian as Professor Commager. His judgments on cultural 
matters appear to me to be impaired by his strong ethical reactions,. and 
afford a good illustration of the working of what has been called ‘the moral 
fallacy’. Authors like Dreiser and Hemingway ought not to be appraised in the 
light of conventional moral codes, but by the vitality and impact of their 
work which seems to me to be likely to award them a fame which Professor 
Commager is unwilling to grant. Similarly, the beauty or absence of beauty 
in skyscrapers ig not really related to the question of whether they are 
Kcially desirable or not. 
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Again the genuine liberalism which continuously manifests itself in these 
pages handicaps the author in -both zsthetic and political judgment. His appre- 
ciations of William James and John Dewey are uncritical, and when he comes 
Ao law Roscoe Pound receives much the same sort of praise. More radical 
thinkers are not mentioned, or passed over in a half contemptuous aside. One 
can well imagine .that ihe late Professor Laski’s views would not be con- 
-genial to Professor Commager, but some of his writings on American institutions 
such as his American Presidency show such insight that they should not have 
been passed over in a work which makes frequent reference to the views of non- 
American observers. Indeed Professor Laski's American Democracy covers 
much of the ground traversed in this book, and despite its obvious faults 
of. repetition and overemphasis does so' frequently with a penetration which is 
‘denied to Professor Commager, who is unable to detach himself sufficiently 
-from the American scene. 

The two legal chapters are entitled. the Evolution of American Law and 
the New Jurisprudence respectively—the first is in a sense preparatory to 
the second. In it an estimate is made of the importance which law has 
throughout played in the life of America. Not only have Americans in their 
Supreme Court an institution of a character and power not elsewhere known, 
_but lawyers acquired such a dominating position in politics and even in 
business that Professor Commager can describe them without undue exaggera- 
‘tion as taking over in the nineteenth century these fields of activity. 

Nevertheless, until the time of Holmes their influence was exerted almost 
entirely in traditional, if not in conservative, directions. This was no doubt 
because their philosophy had its roots in the common law and had been 
moulded by the doctrines of natural law. In the absence of any exponents of 
historical jurisprudence of the calibre of Maine or Maitland that school of 
- thought never developed any real hold upon American legal thinking, which 
remained until recently much more under the influence of -eighteenth- 
century orthodoxy than did that in England. 

It was left for Holmes to construct what Professor Commager calls the 
New Jurisprudence. Not unexpectedly, he brackets the name of Pound with 
that of Holmes, but it is certainly surprising that he does so in that order. 
. Not that he ranks Pound as high as Holmes either in ability or influence, but 
he seems to me to overestimate the calibre of the former. Stimulating and 
.fruitful. as the work of Pound has been it altogether lacks either the deep 
penetration into the legal problems of society or the profundity of insight 
which marks the thought of Holmes. No doubt there is a certain anarchic 
quality in Holmes, but compared with him Pound is of light metal, and his 
systematisation of ‘progressive’ legal thought’ which Professor Commager 
praises so highly lacks the highest quality for this very reason; it is a weakness 
which he shares with William James who, rather than Holmes, was his real 
master. Brandeis is introduced to make a triumvirate, but little attempt is 
-made to assess the quality of his contribution, and most of those who were 
influencing legal thinking in the decade before the war like Frank and 
Llewellyn are hardly mentioned. 

It must, however, be recollected that this volume is not intended for 
students of legal theory, but for the educated public. For the purpose which 
-he had in mind Professor Commager was no doubt wise to concentrate upon 
the work of.a few outstanding lawyers. He gives a clear and sympathetic 
account of the accomplishments of Holmes in the Supreme Court, and his 
summing up of Pounds’ contribution to the building of a sociological juris- 
‘prudence, though short, is: pithy and informative. 

- After reading the four hundred and fifty odd pages of Professor Commager's 
survey one is left with a better idea of the American character than of the 
American mind. Is there a typical American mind? The quality of a mind 
is only in part governed by the environment in’ which it works. And iè has 
been the accident of American history that the heredity of many of the best 
minds has been derived, and derived at but a short span, from almost every 
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"country in Europe. Again, some of those whose heredity was most genuinely 
American have been nurtured as much or more in Europe as at home. In 
reading these pages it is not possible to find any uniformity of mind of the 
kind which enables us to speak of the French, the German, the Russian, or 
the English mind. There is perhaps among all these interesting men and 
women a majority who might in a general way be described as pragmatists. 
The life of America has not lain in logic, or in philosophy, or even in the 
religions which the United States were colonised to protect; it'has lain in the 
experience of developing a virgin continent with extraordinary speed, and 
by means of a most cosmopolitan army. And this great fact undoubtedly 
colours the work of many, perhaps the majority, of her thinkers, at any rate 
in recent times. It is in this practical experimental mood that the American 
people are likely to meet the challenge of the future. And as Professor 
Commager says in an eloquent concluding passage, the whole world has an 
interest in the way that challenge is going to be answered. 

C. 


Tur LEGAL PurLosorures or Lask, RApBRUCH AND Dasin. Trans- 
lated by Kurr Winx, Associate Professor of Government, Wells 
College. Introduction by Epwin W. ParrERSON, Cardozo 
Professor of Jurisprudence, Columbia University. [Cambridge 
Massachusetts : Harvard University Press. London : Geoffrey 
Cumberlege. Oxford University Press. xliii and 498 pp. 
$7.50.] 


A srupENT of jurisprudence, desirous of being introduced to the legal 
philosophy of Continental Europe could hardly find any other single volume 
better suited to his purpose than the present one. Perhaps he would do well 
to study it in reversed order. Dabin's textbook of legal philosophy is prob- 
ably easier to understand than either of the two other contributions. It 
deals with practically every problem which interests contemporary Continental 
legal philosophers. It states opposing views with accuracy and fairness. The 
author's own standpoint, which is that of Catholic legal philosophy, is argued 
with great lucidity and pérsuasiveness and with a tolerance which cannot 
fail to win sympathy for both, the author and his case: There is probably 
no other short handbook of contemporary Thomistic legal philosophy which 
combines as well as Dabin's book a thorough treatment of practically all 
questions in the field of legal philosophy, as understood on the European 
Continent, with a graceful style which leaves no obscurities of meaning. 
The author has a fortunate way of illustrating his thoughts with examples 
from legal practice which should impress even those readers who are inclined 
to think that the problems of legal philosophy are nothing but academic theory. 
To pass oyer from Dabin to Radbruch means, of course, entering a different 
world. Professor Patterson in his Introduction says that. neither Radbruch 
nor Dabin was an original thinker. This is clearly true as far as Dabin is 
concerned, whose ambition is not to set forth an original system but to state 
fairly and well the traditional thinking of the school to which he belongs. But 
one may well doubt whether it is equally true of Radbruch. It may be 
admitted that Radbruch's system consists of a number of parts, each of 
which is taken from the thought of another philosopher. Thus the sharp 
distinction between value and reality is Kantian. His relativism bears the 
traces of Jellinek’s and Max Weber's influence. The influence of Lask and 
F. v. Liszt, too, is freely admitted by him. The list could easily be extended. 
But the value of Radbruch's work does not lie in its component parts. It 
lies in the finished building which these parts have helped to form. It lies 
in fhe manner in which a moderate and wholly tolerant socialism is combined 
evith the best elements of German idealism, thus forming a grand total of 
humanist rationalism, which inspires cven where it fails to convince. 
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There is no need to set forth within the framework of this review a summary 
of Radbruch’s thought. This has been done supremely well by Professor 
Friedmann in his Legal Theory. It is, however, necessary to warn English 
readers against’ the assumption either that the present work or Professor 
Friedmann's summary represents the final stage of Radbruch’s philosophical 
development. This erroneous impression is unfortunately lent some colour by 
the first two sentences of the Preface, where Radbruch says that his work 
was intended to ‘clean up and close up’ and that ‘this book is to bring to 
a'close this author's legal philosophical tasks’. Fortunately it did nothing 
of the sort. "Though in 1932 the author intended to * make the remaining time 
of his life available for other tasks’, legal philosophy continued to retain his 
interest, as is witnessed by his numerous later contributions to learned 
periodicals in which he elaborated, restated and partly very considerably 
amended the views set forth in his textbook. Finally, two German students 
who attended his lectures in Heidelberg which he resumed after the fall of the 
, Hitler regime published their lecture notes with Radbruch's approval under 
the title * Vorschule der Rechtsphilosophie'. A comparison of this little 
work, published in 1948 with the treatise translated here, shows how far 
Radbruch had moved away from the positions which he had held in 1932. The 
experience of the intervening years had in particular rendered it impossible 
for him to retain to the full the convenient relativism of his earlier years. 
Few readers of the work translated here would expect this author to conclude 
bis final work on legal philosophy some fifteen years later with a moving 
appeal to *natural law? as the only guiding star in the legal chaos left by 
the Hitler regime. 
Lask's shoft treatise has—at least for the Anglo-American reader—hardly 

? more interest than that of providing the immediate historical basis for much 
in Radbruch's system. Professor Patterson's graceful Introduction admirably 
combines with its chief purpose of helping the student over some of the more 
fundamental difficulties of the three authors’ thoughts that of placing them 
into the framework of contemporary thought and of providing some Critical 
notes on their main theses. It remains-to add that Professor Wilk has 
performed the difficult task of translating Lask's and Radbruch's German 
and:Dabin's French into English in an altogether admirable manner. Very 
little of Radbruch’s elegance and of Dabin’s charm is lost in. this translation 
notwithstanding the high degree of accuracy and consistency with which 
French and German technical terms are rendered in English. Unobtrusive , 
notes help readers over some difficulties which are unavoidably faced by any 
lawyer who has to study a legal philosophy which has been developed under 
legal systems other than his own. The result is a -work which maintains in 
every respect the extraordinarily high standard achieved by the three earlier 
works in the same series. : 

E. J. Coun. 


Toe Law or tae Unrrep NATIONS, A CRITICAL ANALYSIS OF ITS 
FUNDAMENTAL PRoBLEMs. By Hans Kersen. Published under 
the auspices of the London Institute of World Affairs. 
[London: Stevens. 1950. xvii and 908 pp. Index. £5 5s. 
net.] 


A COMMENTARY ON THE CHARTER OF THE UwrrEeD Nations. _ By 
Norman BrewTWICH and ANDREW Martin. [London: Rout- 
ledge & Kegan Paul. 1950. xxviii and 239 pp. Bibliography. 
Index. 18s. net.] 


_Proressor Kelsen's voluminous work, as is to be expected from the chief 
exponent of the pure theory of law, is a juristic and not a political approach 
to the problems of the United Nations. It is a scholarly and thorowgh 
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analysis of the legal aspects of the Charter and special asiphasis js placed on 
the legal technique involved. 

The work is divided into three parts, dealing respectively with the legal 
problems relating to the Purposes, the Organisation and the Functions of the 
"United Nations. Limiting himself essentially to the literal, logical and organic 
methods of legal interpretation, the author expounds in masterly and exhaustive 
‘fashion the import of the various provisions of the Charter, including the 
principal articles of the Statute of the International Court of Justice. He 
demonstrates the often more than one possible meanings and constructions 
that may -be attributed to the diferent terms and provisions of the text, 
excluding neither those which may not correspond to the real or supposed 
intention of the framers of the document, nor those which he himself,. if 
called upon to apply the Charter, would reject as undesirable." At the same 
‘time, with a merciless purism, he exposes the numerous pleonasms, obscurities, 
ambiguities, inconsistencies, contradictions, and other shortcomings in the, 
legislative technique of the constitutive instrument of the United Nations. 
Precisely p a learned judge of the International Court of Justice has recently 
observed, ‘one cannot expect the Charter to be a model of precision and 
technique made as it was by the hasty adjustment of separate parts prepared 
in different workshops’ (ICJ Reports, 1950, p. 27), and such a document 
` affords Professor Kelsen ground for much stimulating criticism at each turn. 
At times, however, this js pursued almost to a fault. For instance, regarding : 
Article: 27, para. 8, which is worded as follows :— 

‘Decisions of the Security Council on all other matters shall be made 
by an affirmative vote of seven members including the concurring votes 

of the permanent members; provided that, in decisions under Chapter VI, 

and under paragraph 3 of Article 52, a party to a, dispute shall abstain 

from voting’, 
he says :— 
` ‘The obligation to “abstain from voting” as it is formulated in the 
second part of Article 27, paragraph 3, may be violated. The representa- 
tive of a member may cast its vote in spite of the fact that the Security 

Council is of the opinion that this member is exéluded from voting. In 

this case the vote illegally cast -by the representative must not be counted. 

Hence it would have been more appropriate to formulate the rule con- 

cerned as follows: In decisions regarding a dispute, if taken under 

Chapter VI and under Article 52, paragraph 3, the votes of the parties 

to the dispute must not be. counted" (p. 264). 

While “it may be admitted that this provision is by no means well drafted, the ' 
above criticism does not appear altogether apposite; for it would seem more . 
logical to establish first the obligation of the members concerned to abstain 
from voting and then either to stipulate expressly the sanction of not counting 
any votes'that may be cast in violation of such obligation or not to make any 
such mention treating the sanction as a: matter of course, rather than merely 
to provide for the nullity of the votes of the members concerned without men- 
tioning that they are under, an obligation to abstain. 

Furthermore, as a result of the emphasis being laid on the legal technique 
involved, a certain disproportion sometimes exists between the length of dis- 
cussion and the importance of the subject-matter. Though, in the matter 
of interpretation, the author attributes but secondary juridical importance to 
both travaux préparatoires and subsequent practice, the reader is, however, 
not deprived of the light which these materials may shed on the proper con- 
struction of the Charter; for they are amply referred to and quoted in the * 
' copious footnotes. The author also refuses to attach decisive weight to the 
functional or teleological method of interpretation, believing’ that the choice 
of thé most desirablé interpretation amongst all those possible is within the 
p*vince of those who apply the law rather than the jurist as such. 
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While one may disagree with the whole approach of the Vienna School on 
the static and limited róle assigned to the jurist, one must agree that Pro- 
fessor Kelsen in this work, as in so many of his writings, has developed this 
particular part into a fine art, and the London Institute of World Affairs is 
to be congratulated on bringing out in this country this truly important work 
which will prove indispensable to every serious student of the law of the 
United Nations and invaluable to anyone interested in international law and 
international relations, apart from being of the utmost interest to those 
engaged in the work of international legislation. ] 

` Of a very different bulk and calibre is, however, the Commentary on the 
Charter of the United Nations by Professor Bentwich and Dr. Martin, 
Beginning with a brief account of the evolution of the Charter, it gives a 
succinct commentary to the Charter, article by article, much after the "fashion 
of, but falling in many aspects behind, the already well-known Commentary by 
‘Professor Goodrich and Dr. Hambro, of which a second and revised edition was. 
in 1949 published'in this country under the auspices of the London Institute 
of World Affairs. Especially after reading Professor Kelsen's interpretation 
of the Charter which abounds in scepticism, one could hardly avoid being 
taken aback sometimes by the seemingly facile dogmatism of the authors. For 
instance, to identify the word ‘intervene’ in Art. 2 (7) simply with its 
‘technical meaning in international law’ is, to say the least, problematical, and 
the statement, in their commentary ad Art. 9, discussing the character of the 
General Assembly, that ‘the Charter prescribes a clear-cut differentiation 
` of competence’ between the General Assembly and the Security Council, is 
susceptible of being easily misunderstood. For, even without - taking into 
account the more recent development within the United Nations, if is well- 
known that, under the Charter, the General Assembly and the Security Council 
exercise, in certain matters, either joint or concurrent competence, e.g, with 
respect to the settlement of disputes and adjustment of other situations, which, 
function is within the competence of the General Assembly under Arts. 11 
and 85 as well as within the competence of the Security Council under Arts. 34 
to 88. Characteristic is perhaps the following statement in the Preface, 
‘Where we say that a point is controversial, the reader must take our word 
for it’. Need it perhaps be added that even where it is not so said, the point; 
may yet be controversial? - 
; B. Curxa. 


THE ASSIGNMENT OF CHOSES IN ACTION. By O. R. MARSHALL, M.A. 
(cantab.), PH.D. (lond.), Barrister-at-Law. [London : Sir Isaac- 
Pitman & Sons, Ltd. 1950. xxiv and 216 pp. 80s.] 


. Turs book was originally written as a Ph.D. thesis and although most universities. 
make fitness. for publication a condition for the award of a Doctorate, it must be. 
confessed that even a good thesis (and this is indeed a good one) can rarely be. 
a commercial success. Messrs. Pitman are therefore to be congratulated upon, 
their courage and disinterestedness in adding it to their Equity Series and it 
would be churlish in the cireumstances to criticise the high price. 

Hitherto this subject has been treated, somewhat perfunctorily, in general 
works on contract, personal property and equity, and there is little doubt- 
that there was room for the separate and more detailed treatment which it 
has now received. Dr. Marshall, perhaps, started over-ambitiously, for in 
Chapter 1 he defines choses in action so as to include Patents, Copyrights, 
Trade-marks and Shares, thus misleading the reader into supposing that he. 
will deal with. the special rules relating to their assignment. In fact it is 
only the general law, relating -to the assignment of choses in action and in 
equity, which is dealt with, but this is treated most exhaustively and with ®, 
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detailed analysis of the decided' cases. The only possible criticism of this 
analysis is that Dr. Marshall's determination to cover all the decisions some- 
times leads him into what seems unnecessarily detailed treatment of each of 
a consistent line of cases. It is, however, only rarely that. this criticism is 
valid because this branch of the law has not been characterised by much 
consistency. 

It is also good to see copious references to other textbooks and to - 
periodical literature, but it could be wished that Dr. Marshall had cast his 
net more widely and referred to the practitioners! books, such as Withers on 
Reversions and books of Conveyancing Precedents, as well as to academic 
literature. , : 

In general Dr. Marshall seems to be more interested in case law than 
in statutes; his treatment of L. P. A., ss. 136 to 187 is hardly adequate, 
and although irrevocable powers of attorney are constantly referred to 
(incidentally the statements at p. 143 cannot be accepted ‘without qualifica- 
tion) ss. 124-5 are only once cited, and then only in a footnote without 
any explanation of their effect. It is also thought that the arrangement of 
the various chapters (particularly Chapter 4) is somewhat confusing and that 
the book could be further improved by the pruning away of certain clumsy 
sentences (e.g. ‘the tests applicable to determining what is an effectual 
transfer are not the same in cases of transferable and non-transferable choses 
in action'—p. 90) and tautologous expressions (e.g. ‘such as, for instance'— 
p. 56). In any pruning, conclusion 4 on p. 171 might well be cut out com- 
pletely: *It appears, however, that the presence of an equity of redemption 
renders án equitable assignment one by way of security only? i$ a statement 
of the obvious, which, in its context, is liable to mislead the reader into 
supposing that a mortgage cannot be an absolute assignment within the 
meaning of L. P. A. s. 186. The authority cited (Re Kent and Sussex Saw- 
mills [1946] 2 All E.R. 638) was in fact concerned only with the question 
whether a certain assignment by a company of its book debts was an out- 
and-out sale or a charge requiring registration under the Companies Act, 
1929, s. 79. ; ` d 

These, however, are small criticisms which do not detract from the fact 
that this book is a genuine contribution to legal scholarship which should 
prove a valuable source of reference on the many vexed questions (especially 
the extent to which valuable consideration is necessary to support an equitable 
assignment) with which this branch of the law is still obscured. 

There is a very complete Table of Cases, but the Index is inadequate and 
the Table of Statutes of little value since sections are not separately 
indexed. The task of finding one's way about is not aided by the learned 
author's habit of cross-referencing by Chapters (all of which are over thirty 


pages long) instead of by pages. 
, L. C. B. G. 


LmpLEY's Law or PaRrTNERSHIP. Eleventh Edition. By HENRY 
SALT, K.C., M.A., LL.B., and Huen E. FRANCIS; LL.B., Barrister- 
at-Law. With a Foreword by the late Lorp UTHWATT. 
[London : Sweet & Maxwell, Ltd. 1950. cix and 1227 pp. 
£6 6s.] 


A's the late Lord Uthwatt says in his brief Foreword ‘The profession of the 
Law wil be happy to know that two active equity practitioners have found 
the*time and enthusiasm to prepare the present, eleventh, edition’ of Lord 
jindley's classic. The profession will also confirm that the results fully 
justify Lord Uthwatt's confident expectation that ng pains would be spared 
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‘to render the,book thoroughly up to date and serviceable and at the same 
time reverentially to preserve the distinguishing marks of the original 
authorship ’. 3 

Some readers may wish that the learned authors. had displayed a little 
more boldness and less reverence, for the basic considerations weighing with 
those who enter into partnerships have undergone substantial changes since 
1860 when this book was originally written. At that time income tax and 
death duties were not serious factors and Lord Lindley was not concerned 
with them, but today they are perhaps the most important practical concern 
of any, and the practitioner might reasonably expect to find some guidance 
on their impact on partnerships in this the leading textbook. If so his 
expectations will be disappointed. 

This however, is not a criticism of the editors, for it is the accepted (but 
perhaps unfortunate) convention that editors of another's book merely bring 
up to date the treatment of matters dealt with by the author and do not 
venture into new fields however likely it may be that these would have been 
explored by the original author had he been writing today. Within the limits 
of this convention they have done their work most thoroughly. Some fifty 
new cases have been noted and almost as many statutes. None of these, 
however, has led to any substantial alterations and some may feel that the 
importance of certain cases has been underestimated. For example, Tower 
Cabinet Co. v. Ingram [1949] 2 K.B. 397, and Re a Debtor (No. 564 of 1949) 
[1950] Ch. 282, each seems to require more than a mere citation in the foot- 
notes; certainly the Jatter (noted only at p. 96) should also have been referred 
to at p. 765 where it renders inaccurate.a statement in the text. And some 
‘may think that the exploration of ‘tracing’ in the Diplock Case has greater 
importance for the law of partnership than one footnote citation would 
suggest. It is also submitted that the method employed of bringing up to date 
the references to the Companies Act leaves something to be desired; in general 
the sections of the 1929 Act are left in the text and amended by footnote 
references to the 1948 Act (but at p. 674 the alteration is made in the text 
but not in the marginal note). . 

The chapters on Bankruptey have generally been regarded as the least 
satisfactory part of the Book and the learned editors do not seem to have 
made any conspicuous improvements, Nor, perhaps, have they been sufficiently 
ruthless in cutting away the dead wood which inevitably accumulates after 
ninety years. For example, is any useful purpose served by continuing to 
devote seven pages (665-672) to the law relating to actions between partners 
prior to the Judicature Acts? And the repeal by the Criminal Justice Act, 
1948, of various provisions of the Forfeiture Act, 1870 (dealt with at p. 94) 
has escaped ‘their vigilance. 3 

The learned editors have dealt with the effect on Medical Partnerships of 
the National Health Scheme by adding a useful Appendix summarising the 
provisions of the various Acts and Regulations. Unfortunately they have 
modestly declined to give us the benefit of their opinion on the points of 
doubt and difficulty which arise. They might at least have helped us by 
drawing attention to the doubtful questions even if they "were not prepared 
to hazard a guess at the answers. 

These, however, are small points of criticism, and largely matters of 
personal opinion. What is beyond doubt is that the work has been re-edited 
skilfully and painstakingly and that it has been given a new lease of life as 
the leading practitioners’ textbook on an important branch of the law. It is. 
too much to expect two busy practitioners to do more and all too often 
editors in their position have done far.less. But if Lindley is to retain its 
place in our affections during a second century, somebody—sometime fairly 
soon—will have to carry out a major rejuvenating operation, for thoughdt has 
worn well it begins to show signs of its advanced age. * 

i L. C. B. G. 
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SHAWCROSS ON THE Law or Motor Insurance. Second Edition. 
By CHRISTOPHER SHAWCROSS, K.C., of Gray’s Inn and the Mid- 
land Circuit, and MricmarL Lee of the Middle Temple. 
[London : Butterworth & Co. (Publishers), Ltd. Ixxxix and 
752 and (index) 92 pp. 75s. net.] . 


Tuis monumental performance made its first appearance, in.the name of 
Mr. Shawcross alone, in 1985 and was immediately hailed with delight by 
the legal profession, both on’ the-Bench and at the Bar. It gave one a feeling 
of pride that in our own generation a practising member of the Bár had found 
the time and energy to compile a comprehensive legal classic worthy to take 
its place beside the old masters of the past, Lindley on Partnership, Fry on 
Specific Performance and the like. Like these works it promptly achieved 
the distinction of being authoritative, a flattering, if at times no doubt an 
embarrassing, position for a practising junior. ^ ; ] 

. The second edition has now appeared and, Mr. Shawcross having for a 
time immersed himself in other activities; much of the work of revising 
and recasting and bringing up to date.the comprehensive body of material 
devolved upon Mr. Michael Lee. With the concurrence of the original author, 
he has not hesitated to be drastic, and it may be said straight away that the 
whole arrangement is considerably improved. There was always a certain 
amount of prolixity in the original work, with its detailed discussion first of 
the legislation and then of the standard form of policy, although the two 
‘so largely overlapped, and one was rather too frequently tossed to and fro. 
in the book before one really got to the bottom of a point. Much of this 
has now been eliminated, to the great advantage of the seeker after enlighten- 
ment. There has also been considerable. expansion of topics which previously 
were covered somewhat too cursorily, for example, the section dealing with 
liability arising from the use of motor vehicles. As recast this now makes 
an extraordinarily good account of running down law. 

i Perhaps the most important addition to the book is the chapter dealing 
with the Motor Insurance Bureau. The authors somewhat wistfully remark 
that ‘with the conclusion in 1946 of the agreement with Minister of War 
Transport’ (as he then. stiil was) ‘the development of motor insurance law 
reached a definite stage from which future advances will be slow and short". 
This may put too low a premium on the ingenuity of insurance companies 
and their advisers, but there is no doubt that, from the point of view of the 
injured third party, the agreement is a milestone in the development. 
Whether it is the end of the road remains to be seen. It is certainly a very 
odd set-up, and produces some awkward problems, at any rate for prac- 
tioners. For example, X may be sued as the driver of a car at the time 
when it is involved in an accident. His driving may be wholly outside the 
scope of the insurance policy issued: to Y, for which reason, or maybe because 
it is the truth, he denies that he was driving at the relevant time although 
he had been driving previously. The injured person goes against the Motor 
Insurance Bureau who, pursuant to the domestic agreement, pass the case over 
to be dealt with by the insurance company who had issued the insurance 
policy in respect of the car. The latter may think there is little prospect of 
X’s story being accepted and their solicitors and counsel may think likewise. 
But, although the solicitors and counsel may be instructed by the insurance 
company, the client on the record is X and he may insist on running his 
bogus defence at the insurance company's expense (Groom y. Crocker [1939] 
1 K.B. 194). Furthermore, if the plaintiff succeeds in the action, it is a con- 
dition of his being paid his damages and costs by the insurance company that 
he assigns his judgment to the insurance company, which means that X, 
the legal if not thé equitable client, is from the word ‘go’ the potential 
enemy. It is very difficult for solicitors and counsel to conduct litigation 
with such a confusing conflict of duties hanging around them. The 
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concurrence of X has to be obtained at every stage although his concern at 
the prospect of having to foot the bill may be no more than nominal. . 

Still problems like those are for practitioners to sort out. Meanwhile one 
must be grateful to the authors of this book for their illuminating examination 
both of the main agreement, and of the domestic agreement between the insur- 
ance offices which:back the Bureau, and also of the historical and legal context 
in which they came about. It is far and away the most comprehensive 
examination of a topic which is bound to be of growing importance as the 
years go on. 

On the general editorial side, the work has been done thoroughly and 
intelligently. The volume of case law since 1935 has been carefully studied 
and worked in, and all the more important decisions are fully examined and 
discussed. The Merle Oberon case (Digby v. General Accident Fire & Life 
Assurance Corporation, Ltd. [1948] A.C. 121) rightly receives the most 
attention as it touches on matters of such fundamental import in the law. 
The treatment of Austin v. Zurich General Accident & Liability Insurance 
Co., Ltd. [1945] K.B. 250, is also exhaustive and valuable. It would, however, 
rather help the practitioner if, in the Index of Cases, the places where the 
main discussion.of important decisions like these occurs were indicated in heavy 
type. Another case which receives the attention it deserves is Sutch v. 
Burns [1943] 2 All E.R. 441, perhaps the most unfortunate decision ever 
given on the Road Traffic Acts. Fortunately the Court ‘of Appeal reversed 
it on other grounds ([1944] K.B. 406) and Ellis v. Hinds [1947] K.B. 475, 
relegated it to limbo. In the next edition it will be interesting to see what 
view the authors take of Mallett v. Dunn [1949] 2 K.B. 180, which has caused 
such a flutter in insurance dovecotes. 5 3 

One rather minor criticism may perhaps be raised in conclusion, and that is 
in relation to the opening of the book. Part 1 of Chapter 1 deals (or purports 
to deal) with the general principles of the law of contract in seven pages 
and Part 2 of the same chapter does likewise for the law of arbitration in 
the same number of pages. Such treatment can only be cursory in the 
extreme, and gives an entirely false idea of the impressively analytical treat- 
ment which follows when the authors come to grips with the kernel subject 
in the Road Traffic Acts and the making, construction, operation and effect 
of motor policies. I venture to add my voice to that of the reviewer in The 
Law Quarterly Review in favour of abolishing these two parts altogether. 
After all, one cannot cover everything that is bound to infringe upon a topic 
so wide ánd general as motor insurance, and it is surely better to send the 
reader away to other works on subjects which cannot be adequately treated. 
A book is always the better for concentrating entirely on the topic in hand, 
"and this book is so good that it is a pity to have superfluous blemishes. 


STEPHEN CHAPMAN. 


Moror Crams Cases. By LxoNanp Bıncmam, Solicitor of the 
Supreme Court. Second Edition. [London : Butterworth & 
Co. (Publishers), Ltd. 1951. xxxvi and 611 and (index) 
86 pp. 42s. net.] i 


Tus admirable work has ‘reached its second edition in five years, with two 
supplements intervening. "What the academic lawyer makes of it is a matter 
for the imagination, but one can visualise devotees of the Benthamite gospels 
rushing around screaming ‘Codify him; codify him’. From the point of view 
of the practitioner, however, so long as the law continues to consist of a 
patchwork quilt of odds and ends and bits and pieces, with the GreateGod 
stare decisis attempting to produce some sort of order, and Parliamegt 
periodically chipping in to knock the whole pattern topsy turvy again, it-is 
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indispensable to have digests and guide books and encyclopedias of one sort 
or another in which the essential materials can be readily found. This is the 
purpose that Mr. Bingham’s book serves. It is not a book with which, and 
with which alone, one can march into court and announce—' My Lord, 
Mr. Bingham says so and so and therefore the defendant is entitled to 
succeed, unless of course your Lordship fakes the facts'. Mr. Bingham does 
not profess to be authoritative or even, being happily stil! alive, to be adopted 
as part of the argument. He does, however, profess to supply in handy, get- 
at-able form everything which, in the field covered, the practitioner: knows 
or ought to know, and nothing which a judge is likely to think important or 
helpful will be missed if the book is used intelligently, not in open court, 
but behind the scenes. 

In general the drrangement of the book is as before, though the oppor- 
tunity has been taken to effect some alteration. One is perhaps entitled to 
think that in a book of this kind, as long as the material is readily discover- 
able, its surroundings hardly matter: it is not as though one sits down to read 
the book from start to finish in the hope of finding a coherent story. The 
new material previously accessible only in the supplements, particularly the 
material sections of the Crown Proceedings Act, 1947, have been retained 
in full and this is welcome: a book of this kind cannot afford to be half and 
half: it must be comprehensive, or it is nothing. A more novel addition, 


. which might almost be termed a separate excursus though it fits quite aptly 


into the alphabetic arrangement of the subjects, is the section on Husband 
and Wife in the chapter on Damages. It was held by Hilbery J. in Mallett 
=v. Dunn [1949] 2 K.B. 180, that, even if a woman driver is negligent so as 
to have the- damages for her own injuries appropriately reduced, her husband 
can nonetheless recover in full any expenses incurred by him on medical 
treatment and the like, assuming of course that some degree of blame how- 
ever small (but not presumably minimal) is found against the other driver. 
Mr. Bingham plainly does not like this decision and launches out on a con- 
siderable analysis, not only of the old cases on consortium relied on by the 
learned judge in support of his view, but also of the admittedly considerable 
body of opinion, particularly in Canada, which is to the contrary. The last 
word on this subject has undoubtedly not been spoken yet. The Court of 
Appeal is still largely unfettered on the topic, and the House of Lords may 
well be able to throw light upon it with the assistance of the principles of 
Equity and Scottish Jurisprudence. They will, it is hoped, be able to start 
getting to grips with the foundations of the problem in Best v. Samuel Fox 
&:Co., Ltd. [1951] 2 All E.R. 116, where the Court of Appeal was faced with 
the question as to what, if any, right of action a wife had if her husband was 
made impotent by an accident. 

As before, it is largely on the matters of detail that the interest of the 
book lies. Damages for loss of expectation of life have ceased to be of much 
practical importance since Benham v. Gambling [1941] A.C. 157, but it is 
"Interesting to notice how the judges have declined to adopt anything approach- 
ing a rule of thumb. When it comes to damages for personal injuries, the 
figures given as specimen awards are graphically demonstrative of the 
variations one is liable to get as one moves from judge to judge. Some 
people rudely describe the whole process as a lottery, but there can really 
be no doubt that a standardised scale, such as the weekly payments recover- 
able for industrial injuries under the National Insurance (Industrial Injuries) 
Act, 1946, is far from satisfying to the ordinary Englishman, whether com- 
pulsorily insurable or not. The liveliness of the legal market dealing with 
industrial injuries is consistent only with there being something satisfying 


to English folk in a single lump sum of damages—whether it be its finality, . 


or its certainty, or its uncertainty, who knows? Meanwhile the practitioner 
is left to cope with the well nigh insoluble problem of saying how much a 
egse is worth, and if he'gets it right, in the more serious type of injury, within 
a margin of £1,500, he can feel quite pleased. It will-certainly help him to 


, 
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have as wide.a collection as he can of figures indicating how different judges’ 
minds approach the matter, and Mr. Bingham, by spreading his net so widely 
and so thoroughly, has rendered great assistance. 

Another section which has been considerably expanded is that on Inn- 
keepers. Some people regard this as one of the curiosities of the law (Williom 
v. Linnitt [1951] 1 All E.R. 278, 292, per Denning L.J.), but that it is very 
far from obsolete is indicated by the minor spate of cases which has recently 
developed on the subject, involving Mr. Bingham in some thirteen pages of 
digested material as against six in the first edition. Not all, of course, is 
new, but the revived importance of the topic’ from the motor insurers’ point 
of view has meant a more thorough sifting of the old material. In due 
course there will be more to come. 

The general production of the book is good: the paper will stand roughish 
treatment; the printing is. clear and of adequate size; the names of the cases 
stand out much better in the Clarendon,type than they did merely in capitals; 
the differentiation of the notes by smaller type is helpful. The price, judged 
by the general run of legal literature, is not unreasonable: perhaps we have 
to thank the lay public in insurance offices for some alleviation of a burden 
which is getting somewhat exacting. 

STEPHEN CHAPMAN. 


THe Law or Insurance.. By Sipney Preston and Haour P. 
CoLINvaUx. [London : Sweet & Maxwell, Ltd. 1950. xxxvi 
and 498 pp. (with index). . £2 5s. net.] 


Tuts book is founded upon the late J. B. Porter's Laws of Insurance, the first 
edition of which appeared in 1884. Jt was in many ways an unsatisfactory 
treatise, but since it remained for many. years the only short work which 
treated of the main branches of insurance law, other than marine, there was 
a continuous demand for it, and this is in effect the ninth edition. The 
publishers had, however, wisely recognised that a drastic rewriting was 
necessary, and upon this the late Mr. Preston was engaged for a number 
of years before the outbreak of war. His illness prevented his completing 
his task which has been efficiently carried through by Mr. R. P. Colinvaux. 
The result is to all intents a new book, and one which is so great an improve- 
ment upon the old that it can confidently be recommended to those who 
require. a treatise upon the non-marine branches of insurance law within a 
reasonable compass. 

The subject-matter is now arranged in three — the first dealing with : 
general principles and considerations, -the second with the parties to an 
insurance contract, and the third with special types of insurance, i.e., life, 
accident, fire, liability,. motor vehicle and guarantees. The improvement in 
this edition over the old is particularly noticeable in the third part, for 
although Porter discussed these special types he only partially compart- 
mentalised his material, and it was aggravating to have to look all through 
the book for what one wanted, with only slight aid from an inadequate Index. 
The most substantial criticism I have to offer of this part of the book is 
that the short chapter on motor vehicle'insurance is not adequate to this 
important and growing subject. In particular, the absence of reference to 
the Motor Insurers Bureau, established by the insurance interests under agree- 
ment with government, is a serious blemish. 

It appears from the publisher's Introduction that while Mr. Preston 
€ollected and checked up the material for this edition the actual work of 
arranging it and writing it up fell to Mr. Colinvaux. This essential side of 
the editing has been very well done. The style is clear and concise, awd a 
certain woolliness which was sometimes evident in the work of Porter hgs 
generally speaking been eliminated. 
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At the outset an interesting question is raised as to the possibility of the 
frustration of an insurance policy, and the view is expressed that this is 
hardly, if at all, possible. I am not aware that the matter is dealt with in 
other textbooks on insurance law though some writers on contract law have 
expressed the same view as Mr. Colinvaux, especially Sir Arnold McNair, to 
whose opinion, given in Legal Effects of War, he refers. (See 8rd ed., p. 246: 
wrongly cited in the work under review as 2nd ed.: also Cheshire and Fifoot, 
Law of Contract, 2nd ed., p. 480.) The theory seems to be that since the 
insurer's undertaking is limited to the payment of money and there is always 
* plenty of money in the world’ his obligation cannot be frustrated. On this 
one may observe that there appears to be no reason why in principle the 
insurer's obligation should be a monetary one: he might undertake to replace 
the damaged property, and in fact has an option to do so in the usual fire 
policy. Again there are other cases where the obligation on one sidé is a 


pecuniary one, as under a charterparty where the charterer undertakes to . 


pay the hire, and other sums, but charterparties have been held frustrated 
in a number of cases. Indeed marine insurance policies must often have been 
avoided by the outbreak of war, and Sir Arnold McNair himself indicates the 
possibility of this happening. Such cases can only be taken out. of the 
doctrine of frustration by excluding Subsequent illegality from it. It is, of 
course, possible to regard commercial frustration as a particular instance 
of discharge by impossibility of performance, which is. the position rather 
tentatively taken up by Anson. Sir Arnold MeNair regards this latter view 
as correct (see his discussion op. cit., pp. 183-4) but he admits that it is 
against the trend of modern text writers. (The treatment of the subject 
both in Cheshire and Fifoot (op. cit.), p. 421, and in Salmond and Williams 
(2nd ed.), p. 361, supports this admission.) Apart from cases of insurances 
rendered illegal by the outbreak of war it is not easy to see how an ordinary 


poliey could be frustrated, but the considerations adduced above seem to. 


indicate that Mr. Colinvaux has been rather too sweeping in his statement 
of the law. 

A welcome feature is the elimination of a substantial number of unhelpful 
case references. On the other hand, one useful side of the old Porter was 
the extensive use of American and Dominion cases which are often of great 
` help on insurance points. It is unfortunate that this side of the book has 

not been effectively kept up: : 
5 C. 


Law or BaANxiNG. Third Edition. By Lorp CHORLEY, M.A., of the 
Inner Temple, Barristerat-Law. Formerly Sir Ernest Cassel 


Professor of Commercial: Law in the University of London. 


Gilbart Lecturer 1988-39. [London : Sir Isaac Pitman & Sons, 
Ltd. xxvi and 364 pp. 18s. net.] 


Waen this book first appeared in 1988 it was justly acclaimed in a long 
review in these pages (2 M.L.R. 329) as destined to acquire classic standing 
as an introductory textbook; and so, it has proved. It is designed primarily 
for the student of banking rather than for the lawyer—and, indeed, its most 
notable quality is the lucidity of the learned author's explanation of legal 
principles in language which never pre-supposes an existing knowledge of 
law in the reader. Though the second edition was published in 1947 it had 
been prepared in 1945. The present edition brings the text up to date. New 
cases have little to add to a work of this scope, but it is otherwise with 
statutes. The effect of the Town and Country Planning Act, 1947, on the 
values of mortgage securities is very concisely and effectively treated and the 
agthor has grappled manfully with the problem of deciding how much so-called 
“emergency legislation’ must be recognised as having come to stay. Just 
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what a problem that is, is well illustrated here. What a cruel irony, having 
decided that the tedious provisions of the'Courts (Emergency Powers) Act, ` 
1948, can no longer be kept out of the text, to see the Act removed from 
the Statute book within an ace of publication! In perplexities of this sort 
authors and editors deserve, not our criticism, but our profoundest sympathy. 


Nrioxzr Brinar. 


Tur Innerrrance (FaMiLY Provision) Act, 1938. By MICHAEL 
ALBERY, Barrister-at-Law (with a Foreword by Mr. Justice 
VarsEY). [London: Sweet & Maxwell, Ltd. 1950. 42 and 
(Appendices) 25 pp. 10s. 6d.] 

Tue Inheritance (Family Provision) Act, 1938, was greeted with some 

misgiving as a too fruitful source of litigation. That fear does not seem to 

have been realised perhaps because capricious disinheritance was not as 
prevalent as was thought. Nevertheless the Act is not without its difficulties 
and the present book is a useful review of its Scope and effect. 

After a very brief historical summary the author considers the conditions 
under the Act which confer jurisdiction, the limits of the provision that can 
be made and discusses what is a ‘reasonable’ provision in the light of the 
cases. Finally he deals with the practice and in the Appendices sets out the 
Act, Order LIV F and a review of reported cases. There is therefore a good 
picture of the practical working of the Act, but it would have been interesting 
to have also the author's views on its significance—how far it has caused 
wills to be drawn otherwise than they would have been in its absence. It is 
evident from such cases as Jeffrey v. Jeffrey [1950] 2 All E.R. 449, that the 
Act is having oblique effects outside its strict sphere, and something might 
have been said of this as also rather more'on the effectiveness of the various 
ways of circumventing its provisions. 

The discussion of the Act itself is, however, thorough. The ambiguities 
of draftsmanship are exposed, and if, as is possible the reader can. think 
of one or two more it is rather to the author's credit since he stimulates a 
critical approach to the Act. Similarly the reader will not always agree with 
the conclusions expressed but often this is a matter of personal preference, as 
with the interpretation of Re Dorgan [1948] Ch. 366. In a few cases there are 
perhaps more solid grounds for disagreement. In R. v. White [1941] Ch. 192, it 
would seem that the critical point was not so much the marriage to a Russian 
as the uncertainties of his existence and whereabouts. At p. 17 perhaps 
Dillon v. Public Trustee of N. Z. [1941] A.C. 294, is too easily accepted and 
one would like discussion of the covenant, not to leave a legacy, but to pay 
‘a sum certain after death, or more simply a cheque drawn payable after 
death. Again at p. 23 the statement that the test of reasonableness is in 
no sense subjective is perhaps too strong. Where, for example, the statement 
of reasons is concerned with the reasons for the gift to a stranger rather than 
for the neglect of a dependant it would seem that the court would not 
neglect the feelings of the testator for his moral obligations, The reference 
to Part II of the First Schedule of the Administration of Estates Act at 
p. 87 is also perhaps obscure since that Order relates to debts, yet an Order 
under the Act is to be treated as a legacy. 

One might also ask that in a future edition more references might be made 
to periodical literature. To complain of these matters would, though, be 
unjust The author has clearly considered the Act with the greatest atten- 
tion and in his review of it in the text and in the conspectus of caseg has 
furnished a valuable and necessary commentary. The text is closely reasoned 
but all the material is’ there if the reader wishes to form his own opinions. 
In the criticism of the Act measures of reform are suggested. (If it is sound 
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in principle why should it not be extended to intestacy, since in a will equality E 
among children is not necessarily reasonablé?) The author has produced the 
‘trustworthy guide’ of which Mr. Justice Vaisey speaks in the Foreword, 

and if one criticises it is only the natural failing of asking for more. 


J. D. B. Mrrcugrr. 


WoorrEv's HANDBOOK on THE DraTH Duties. Seventh Edition by 
Jonn H. Munxman, LL.B., Barrister-at-Law. [London : The 
Solicitors’ Law Stationery Society, Ltd. 1950. 228 and 
(index) 21 pp. 27s. 6d. net.] 


ArruoucH described as the ‘seventh’ edition of the well-known Woolley on 
Death Duties, this work is, as its learned author states, an entirely new book. 
For Mr. Munkman has taken the opportunity, afforded by the repeal in 1949 
of the Legacy and Succession Duties and the enactment of new provisions 
relating to foreign assets, to replan the original work and write in his own 
excellent style in order to avoid the inevitable patchwork of contrasting styles. 

The.last edition was reviewed at 12 Mod.L.R. 183, but since the current 
edition is so different from the earlier ones a brief account of its plan does 
not seem out of place. The work commences with a short statement of the 
fundamental principles of liability, including a valuable note on the inter- 
pretation of taxing acts. Then follow two chapters devoted to ‘ Property 
which passes, or is deemed to pass, at death’; the second of these, the longest 
in the book, contains a valuable’ amount of the ‘anti-evasion’ statutory 
provisions dealing with dispositions in favour of relatives and associated 
companies, and also transfers to controlled companies. Other noteworthy 
chapters are those devoted to ‘Foreign Property’, ‘Double Taxation'—the 
Conventions wil be found in an Appendix—and ‘The Valuation of the 
Estate'. 'There are, of course, the chapters usual in such a work which deal 
with such matters as aggregation, deductions and exemptions, payment of 
the duty, ‘ultimate incidence’ and so on. The short account of the repealed 
Legacy and Succession Duties compresses a great deal in a short space for, ° 
of course, knowledge of these duties. will be necessary for some time both by 
reason of unsettled pre-1949 cases and the credit given as regards payment 
of these duties on settled capital. 

On the much debated question of * Legal Avoidance' of taxation, Mr. Munk- 
man leaves the reader in no doubt where his sympathies lie. For, after quoting 
Lord Simon's well-known dictum about the courts not assisting the ingenious 
efforts of the *avoider'—see Latilla v. I. R. C. [1948] A.C. 377—he says of 
such’ schemes: * They are all open to the objection that they are highly artificial 
and in some cases they are not far from fraud. From a practical point of 
view there is a further and decisive objection to these ingenious schemes: the 
official policy is to stop them, if necessary, by retrospective legislation and . . . 
the taxpayer is left in a worse position than when he started’. The 
Chapter (XVI) devoted to ‘Dispositions Before Death’ is, therefore, con- 
cerned not with these artificial schemes but with benefits openly available 
under the existing law such as purchase of annuities, gifts inter vivos, life 
policies and so on. 

The work closes with two chapters which should be most valuable to the 
practitioner, one on ‘Drafting Wills: Consideration of Estate Duty’, and the 
other on ‘Death Duties and Conveyancing Practice’. Throughout the work 
attention has been given to the special application of the estate duty law and 
practice in Scotland. 

The -only criticism that'can legitimately be made of Mr. Munkman’s 
t aliting’ is his reduction of the space devoted to ‘Examples of Specimen . 
Estates' from eighteen pages in the sixth edition to three in the present one. 
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In conclusion the learned editor of Woolley is to be congratulated upon 
maintaining the high standard and value of his predecessor both for the 
practitioner, who will find the work most useful for quick reference where the 
larger Dymond is not required, and for the student who can ask for no better 
introduction to the recondite law of the Death Duties. This edition, like 
the last three, is the prescribed book for the Law Society's Final Examina- 
tion in this subject. 

i A. FARNSWORTH. 


FEDERAL INCOME, ESTATE AND Girr Tax Laws CORRELATED. By 
WALTER E. Barron, of the Washington (D.C.) Bar. [U.S.A. : 
Tax Law Publishing Ce., Washington (D.C.). 1950. 885 
and (index) 57 pp. $85.00.] 


Tuis work sets out in parallel columns the provisions of the Internal Revenue 
Code (U.S.A.) covering the years 1944 to 1949 inclusive, all amendments being 
` integrated into the appropriate sections; the portions of the Code dealt with 
are those relating to the Federal Income Tax, Estate Duties and Gift Tax. 
This work, which is hardly reviewable in the ordinary way, is so arranged that 
all changes in the relevant statutory provisions can be seen at a glance, all 
amendments being incorporated in italics. To those practitioners concerned 
with American tax law—and their number in this country must be growing 
owing to the ímpact of the recent Double Taxation Convention with the 
United States—this work should be invaluable. 
A. FARNSWORTH. 


Tue DousLE TAXATION CONVENTIONS. Supplement to Vol. 1, Taxa- 
tion of Income. By F. E. KOCH, 4.4.C.C.4., a.c.w.a. [London: 
Stevens & Sons, Ltd. 1950. 180 pp. (and index). 25s. net.] 


Tue first edition of this work was reviewed at length at (1947) 11 Mod.L.R. 
119-120. This Supplement brings the original volume up to date and is 
divided into two Parts. Part I refers, where necessary, to the pages of the 
original work and deals with the amendments, both in law and in practice, 
made to the Conventions embraced therein. The attention of practitioners 
is called to section 7 where Mr. Koch epitomises the new Canadian Income 
Tax Law of 1948 which departs in certain important particulars from the 
previously current law in that country. The nineteen-page Appendix relating 
to the Double Taxation Convention with the U.S.A. is a valuable addition 
for it sets out verbatim the regulations made by the U.S.A. Treasury for 
implementing that Convention. 

Part II of the Supplement deals with Double Taxation Conventions entered 
into by the United Kingdom since the main work was published in 1947, 
namely, New Zealand, British Overseas Territories, the Netherlands, Sweden 
and Ireland. ‘These Conventions are: ably annotated by Mr. Koch in the 
same way as for the main work; he continues-his valuable practice of giving 
a brief outline of the relevant income tax law of each country. The lawyer 
or accountant concerned with this very complicated branch of income tax 
law has doubtless already acquired the first volume and will find that this 
Supplement is essential to his work if he is to be in a position to cope with 
all the problems that can arise under these Double Taxation Conventidhs. 

` 
A. FARNSWORTH. 
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Ratine VaLUATION Practice. By Puiu R. Bean and ARTHUR 
Locxwoop. Foreword by Hanorp B. WILLIAMS, K.C., LL.D. 
Second Edition: [London : Stevens & Sons, Ltd. 1950. viii 
and 384 pp. (index, 9 pp.) 80s. net.] 


Since this work first appeared in 1946, it has gone through both a second 
impression and a second edition—facts which speak for themselves as regards 
its value to all concerned with rating matters; the first edition was reviewed 
at (1947) 10 Mod.L.R. 93-4. . 

The new edition has been lengthened by over a hundred pages, to a great 
extent due to entirely new matter arising out of the provisions of the Local 
Government Act, 1948, which made drastic changes both as regards the basis 
of assessment and the ofücials charged with the valuations, who are now the. 
Valuation Officers of the Inland Revenue Department. This has necessitated 
additional chapters relating to these matters and also a final chapter (No. 18) 
in which the Income Tax law relating to the taxation of land and buildings 
is incorporated in some thirty-four pages; the Appendix contains the official 
Draft Specifications of 1988 Costs of post-1918 houses. This work should 
prove most useful both to those concerned in the practical side of valuations 
for rating purposes and to those who are anxious to pass the tests of the 
two professional bodies for whom, incidentally, the authors act as honorary 
examiners. 

A. FARNSWORTH. 


PATENTS FOR INVENTIONS AND THE REGISTRATION OF INDUSTRIAL 
Desiens. By T. A. Branco Waite, Barrister-at-Law. 
[London : Stevens & Sons, Ltd. 1950. lix and 389 pp. 45s.] 


PATENTS AND HRrersrERED Desiens. By T. A. Branco Warre. 


Second Edition. ‘ This is the Law’ Series. [London : Stevens. 


& Sons, Ltd. 1950. ixand79 pp. 4s.] 


Tue Patents Act, 1949, consolidates the numerous statutes affecting the 


patent law which came into force between 1907 and 1949, and incorporates. 


the very important changes enacted in 1949 on recommendation of the Patent 


Law Reform Committee. These changes alter not only the codified portions 


of the patent law, but also a large body of case law on patent problems 
built up over decades. The writer of a textbook on the patent law as it 
stands in 1950 is therefore confronted with the complex task of weeding out 
the many cases decided before December 31, 1949, which have been rendered 
obsolete by the new legislation, and of interpreting the novel provisions of 
the 1949 Act without the help of judicial pronouncements. This task 
Mr. Blanco White has performed admirably. The established practitioners 
of patent law—counsel, solicitors and patent agents—to whom Mr. Blanco 
White’s work is particularly addressed, will find in his book all the informa- 
tion they need on practice at the Patent Office as well as on patent litiga- 
tion in the courts. A comprehensive Table of Cases, an annotated Table of 
Statutes, a good Index, as well as ample and well-defined head notes make 
it easy to find any information desired. The text of the Patents Act, 1949, 
and related enactments, such as parts of the Income Tax Act, 1945, the 
Crown Proceedings Act, 1947, and the Monopolies and Restrictive Practices 
Act, 1948, are reprinted in the Appendix of the book. It might have been 
useful if the text of the Patents Rules, 1949, had been added. 

The treatment given by Mr. Blanco White to registered designs on the 
other hand is scanty. Twenty pages are devoted to this subject as such. 
Ofierwise the reader is told in various chapters that the exposition given on 
the patent law does ór does not apply to registered designs. Up to 1949 the law 
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on patents and registered designs was contained in one and the same Act. 
The legislator has, however, now recognised that these two branches of 
industrial property law merit separate treatment and has passed the Patents 
Act, 1949, and the independent Registered Designs Act, 1949. It may be 
well if textbook writers followed this lead. 

In the introduction to his main work on Patents for Inventions and in his 
booklet on Patents, Mr. Blanco White expounds the practical difficulties of 
protecting inventions by means of a patent monopoly and examines the 
question which is so important to businessmen and their advisers: How much 
use are patents? .The author comes to the conclusion that for the minor 
invention, the simple gadget, the patent system works reasonably well, but 
for the really important invention, the completely new technique involving 
large capital investment, the patent system is relatively ineffective. Unfor- 
tunately, the reviewer must agree with this pessimistic outlook of the author. 
It should, however, be remembered that several of the reforms introduced 
in 1949 constitute a step forward to remedy this situation. Right at the 
top of page 1 of his book, Mr. Blanco White quotes a dictum by Mr. Justice 
Roxburgh saying: * The whole trouble is that the English language is unsuited 
to patents actions'. With this the reviewer disagrees heartily. There is 
nothing wrong with the English language in its application to legal or 
technical problems. What is wrong is the legalistic interpretation given to 
patent specifications, which are technical and not legal documents, by the 
courts. 

Both Mr. Blanco White’s books are eminently suitable to students 
interested in the subject of patent law. However, as long as study of this 
subject is so sadly neglected in the curriculum of British Universities, 
students can hardly be expected to devote much time and interest to it, 

Mr. Blanco White has the art of expressing complicated legal problems 
in lucid and simple language. This should make the second edition of his 
booklet on Patents and Registered Designs issued in the ‘This is the Law’ 
Series particularly useful to manufacturers and other businessmen to whom 
it is principally addressed. 

i Perer Mernuarpr. 


Tue Souicrror’s GUIDE To DEVELOPMENT AND PLANNING. By 
R. N. HAMILTON, LL.B., Solicitor. [London : The Solicitors’ 
Law Stationery Society, Ltd. vi and 122 pp. 7s. 6d.] 


Berween 1947. and 1949 there appeared in the Solicitors’ Journal a number of 
articles from the pen of Mr. R. N. Hamilton dealing with Town and Country 
Planning law. The legislation of recent years concerned with these subjects 
has called forth a flood of expositions on the greater and lesser scale. Of the 
less extensive in dimensions, a front rank position has been rightly attained by 
these articles which, in an expanded form to comprise new matter, has been 
issued as one of the admirable series of * Oyez Practice Notes’ published by the 
Solicitors Law Stationery Society. Mr. Hamilton has aptly applied planning 
to his own exposition of the intricate Jaw on the subject, and together with 
lucidity of statement this is the major merit of his work. After a coinpre- 
hensive introduction, sub-divided under the headings ‘Control of Development’ 
‘Development Charge’ ‘Depreciation Payments’ ‘Compulsory Acquisition 
of Land’ and ‘Development Plans’; the author deals with the Administration 
of the relevant law, explaining with the necessary amount of detail the Survey 
and Development Plan, the Control of Development and Planning Permission, 
Planning Appeals, Development Charges and Miscellaneous Powers, phrases 
of themselves which go to show that either a new nomenclature or a novel 
application of old nomenclature has been brought into the vocabulary of the 
law. He proceeds to consider Agreements and Covenants restrictive of ge 
User of Land (a phraseology much nearer to the lawyer trained under older 
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conditions) .and then tackles the problems of ‘Depreciation Payments, and 
Compensation in respect of Planning Control’ and ‘Claims for Depreciation 
of Land Values’. We come again to the new terminology in ‘Ripe and 
Near-Ripe Land’ and then certain special cases are considered, as also the 
requisite advertisements. ‘Minerals’ and ‘Compulsory Requisition’ follow e 
and then comes perhaps the paramount question for the majority of prac- 
titioners, namely, ‘Conveyancing Practice’. The reader must refer to the 
text to appreciate Mr. Hamilton's standpoint, but, briefly stated, it may be 
said that he takes a conservative view as to the effect of the new planning 
legislation on conveyancing, and it is believed that he has the majority on 
his side. A conveyancer reading this section will, not unnaturally, be inclined 
to regard it as the most important section of the work, and no other section 
brings out more clearly Mr. Hamilton's expository gifts, while, within its 
own spatial limits, it is certainly one of the most helpful of the torches to 
illuminate the difficult path which confronts the adviser on title and the 
draftsman, who with the mass of literature on the subject has sometimes been 
unable to see the wood for the trees. This work shows a clear track through 
the jungle and over and above its own merits it affords an admirable 
introduction to larger treatises. À 
Bertram B. Brewas. 


Tue Exvements Or Drartrne. By E. L. Presset, a Solicitor of the 
Supreme Court of Victoria, and J. GILCHRIST SMITH, LL.M., a 
‘Solicitor of the Supreme Court (Honours). [London : Stevens 
& Sons, Ltd. xvi and 128 pp. (index 9 pp.) 10s. net.] 


War this short book may, no doubt, be the first of its kind exclusively 
devoted to drafting in general, the subject has been expounded at varying 
length in severallarger works. The Bibliography at p. xv is indeed testimony 
in that behalf, a bibliography which is by no means exhaustive. In original 
form the text of the work as prepared by Mr. Piesse appeared as a series 
of articles in the Law Institute Journal of Australia and constituted the 
lecture notes for the courses delivered by the author and his colleagues in 
the University of Melbourne. For the present edition, in which Mr. Piesse is 
joined by Mr. J. Gilchrist Smith, the book is adapted to the needs of readers 
in this country by the substitution of English cases and statutes for many 
of the Australian and further discussion of practical points peculiar to English 
law. The strong point of the work is the scheme of exposition. After a most 
readable introduction, which includes the general rules contained in the 
classic Davidson, chapters deal with ‘Arrangement and Order’ ‘ Drafting 
in Paragraphs’ ‘ Use of Definitions’ ‘Draftsmen’s Habits You Should Avoid’ 
and intriguing chapters entitled ‘Shall’, followed by those on ‘ Provisoes’ 
‘Problems of “And” and “Or”’ ‘Aids to Clearness and Accuracy’ and 
‘Expressions relating to Time’. There is quite a comprehensive Index which 
shows that the book contains more matter than at first sight seems obvious. 
The ‘more arguable characteristic is its tendency to ultra-modernity. The 
present writer recalls an incident told to him by his Master in the Law who 
was one day in consultation with that eminent conveyancer, E. P. Wolsten- 
holme. The former submitted a draft—the incident occurred a few years 
after the great conveyancing enactments of the early 'eighties—which did 
not make use of the shortened phraseology introduced by the statutes 
associated with the draftsmanship of the latter. Wolstenholme said to his 
younger colleague, ‘Don’t you trust my forms?’ to which the latter replied 
*I admire them very much but I am playing for safety. The older forms 
have stood the test of time’. Within limits there is a valuable moral in the 
reply. As Sir Frederick Pollock observed in The Land Laws (18th ed.), 
p. 167, in relation to Wolstenholme’s short circuiting of phrases, ‘The use 
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of a few prescribed words will now incorporate in a deed, according to the 
nature of the case, one or other of the several accustomed clauses which were 
formerly inserted at full length; and in ordinary straightforward cases this 
may be conveniently done'. But every case is not ordinary nor straight- 
forward. Williams on Real Property in the chapter *Of the Present Form of 
Conveyance’, and Prideaux, Precedents in Conveyancing (24th ed.), p. 77, 
may be usefully referred to in relation to common forms and their employ- 
ment, and the matter is dealt with in the article on Conveyancing Practice 
in the Encyclopedia of the Laws of England (8rd ed.). It seems that the 
authors of the present work have leaned towards the over-simplification in 
style which the practitioner is too frequently importuned to adopt by the 
lay client. Too high a price can be paid for this concession and if it is to be 
granted, a modern practice, which has its merits for this purpose, is to pro- 
vide an interpretation clause prefixed by that useful if not very elegant 
verb, ‘means’. There is an artistry in draftsmanship as well as science. 
Did not orie of the most eminent conveyancers of old refer to ‘a brilliant 
deed’ in relation not only to its matter but to its manner? It must, however, 
be borne in mind that the book does not deal merely with ‘ pure conveyancing’, 
it includes drafting in the more comprehensive sense and what may not be 
artistic draftsmanship in the former, may be regarded as workmanlike in the 
more miscellaneous spheres: What looks like a somewhat forbidding subject 
has been presented with much skill and felicity, and lawyers generally will 
find it a useful companion to daily work of various kinds. 


Berrram B. Brwas. 


EncycLorEDIA OF CRIMINOLOGY. Edited by Vernon C. BRANHAM, 
M.D., and SAMUEL B. Kurasu, PH.D. [New York: Philoso- 
phical Library. 1949. xxxvii and 527 pp. $12.00.] 


Tris Encyclopedia, edited by a psychiatrist and a psychologist, exhibits most 
of the good as well as of the bad characteristics of symposia of this kind. 
With sixty-one contributors, coming from very different disciplines, though 
all of them Americans, it is well-nigh impossible to achieve any consistent line 
of policy. Whereas a few of the names represented are familiar household 
words throughout the criminological International, such as the Gluecks, Walter 
C. Reckless, Negley K. Teeters, many ,others are unknown, at least outside the 
U.S.A. While some of the articles are substantial contributions to our know- 
ledge, à good many are so brief and insignificant that they might just as well 
have been omitted. The Index, with its failure»to give page references and 
to link the names of contributors to the articles, is not very helpful either. 
Less than half a page on the ‘Habitual Criminal’, two pages each on ‘The 
‘Causation of Crime’ and on ‘Juvenile Delinquency’, or one-third of a page 
on ‘Suicide’ does not strike one as a very generous allowance. There is no 
article on Juvenile Courts, and those of us who are anxious to improve our 
knowledge of the meaning of ‘Justice’ are coldly referred to ‘ Psycho- 
analysis? (the reference might have been, with perhaps greater justification, 
to the article on sentencing policy mentioned below). 

On the other hand, there are some contributions of high quality on such 
subjects as *Changing Concepts of Crime' by Professor Albert Morris, on 
“Criminal Law and Procedure’ by Nicholas Atlas, on the ‘ Prediction of 
Criminal Behaviour’ by Professor Monachesi, and a particularly illuminating 
‘discussion of ‘The Sentencing Behaviour of the Judge’ by Professor Frederick 
J. Gaudet, a psychologist who has made a special study of this delicate subject. 
Among other points, the percentages of acquittals in different courts and the 
nature of the sentences imposed by different judges are compared. Xf, for 
example, one judge found guilty 98 per cent. of a sample of 546 persons chaxged 
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with drunkenness and another judge only 21 per cent. of a sample of 673; if one 
Judge fined 84 per cent, and imposed suspended sentences in 7 per cent. of his 
cases, while his colleague in the same cóurt and within the same period fined 
34 per cent. and gave suspended sentences in 59 per cent, what may be the 
explanation? Detailed quotations are given from a study of the sentencing 
behaviour, over a period of ten years, of six judges in the State of New J ersey, 
‘all of whom were regarded as of over average ability and integrity. Among 
the chief findings of this inquiry was the predominant significance of ‘ per- 
sonality factors? which apparently were but little affected by length of 
judicial experience. As Professor Gaudet rightly stresses, the term ‘ per- 
sonality factor’ can, however, merely be regarded as ‘an invitation to 
Investigate the problem more thoroughly’. Will this invitation be accepted? 


Hermann MANNHEIM. 


Tue TRIALS oF FREDERICK Nopper. Edited by Winirrep DUKE. 
Notable British Trials Series, Vol. 72. [London: William 
Hodge. 1950. xiv and 242 pp. 15s. net.] 


Tur two trials of Frederick Nodder, better known (from the name of the 
victim, a ten-year-old girl) as the Mona Tinsley Case, took place in the 
Midlands some twelve years ago. The transcripts now available in _the 
Notable British Trials series make interesting reading, not least because, 
though the case was perfectly clear to the police from the outset, conclusive 
evidence against the prisoner was difficult to obtain and the judge at each 
trial (Mr. Justice Swift at the first and Mr. Justice Macnaghten at the 
second) found it therefore incumbent upon him to come out strongly against 
the prisoner in order to secure a verdict of guilty. 

Nodder, a middle-aged man of no occupation and extremely unpreposses- 
sing looks and habits, had abducted a little schoolgirl with whom he was. 
acquainted, taken her for a night to his home and next day strangled her, 
presumably after sexual intercourse. Within twenty-four hours of the dis- 
appearance of the child, the police had tracked down the criminal, but that is 
where their real difficulties began. Despite intensive search, it proved for 
several months impossible to discover any trace of the body, or indeed, any 
evidence which would have satisfied a jury that the girl had been murdered 
at all. Accordingly, on Nodder’s first trial, the charge was only abduction 
(Offences against the Persons Act, 1861, s. 56) and the evidence the prosecu- 
tion was able to offer even for this offence was by no means ample. In view 
of the paucity of evidence, Mr. Justice Swift’s summing up is perhaps best 
described as one long comment on the fact that the prisoner had chosen not 

. to testify on his own behalf. A verdict of guilty was duly returned and the 
prisoner sentenced to the maximum penalty of seven years’ penal servitude. 

A few months later, the body of the murdered child was recovered from a 
river at a considerable distance from the scene of the crime, and Nodder 
could now be tried for murder. Once again there was little definite proof to 
connect the prisoner with the crime and the disposal of the body. "This time 
Nodder went into the witness box and told u story which would have 
exonerated him, if true. He was unable to corroborate it by any evidence 
whatever, but neither was.the prosecution able to contradict it conclusively 
or to shake him in cross-examination. It was thus left to Mr. Justice 
Maenaghten, in his conclusive summing up, to tear to pieces the story put 
forward by the accused and to secure a verdict of guilty. ` 

To the credit of criminal justice in this country be it said that, despite 
two trials and two appeals, the criminal was executed within a year of 
commgting the murder. : 

P H. A. H. 
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Comparative Law: Cases AND Marxmins. By Ruporr B. 
ScHLESINGER, Associate Professor of Law, Cornell University. 
(University Casebook Series.  [Brooklyn: The Foundation 
Press Ine. 1950. xxxiv and 552 pp. $7.50.] 


Just fifty years ago Sir Frederick Pollock called comparative law, at its first 
International Congress at Paris, ‘a most modern science born within living 
memory’. In the half century which has since passed comparative studies. 
in the law have attracted an increasing number of scholars and students and 
have proved that they can be of value not only as a key to different philoso- 
phical, sociological and economic conceptions of other,nations as reflected in 
their legal systems, but also as a guide towards a more critical examination 
of our own law. By the introduction of regular courses, law schools in the 
United States and in the British Commonwealth have, since the end of the 
war, begun to give definite recognition and encouragement to this work. 
Language difficulties and above all the scarcity of foreign codes and com- 
mentaries in the libraries are unfortunately still a serious obstacle and it is 
for this reason that the publication in the United States of a casebook of 
comparative Jaw—the first in the English language so far as the present 
reviewer is aware—is an event of importance. 

As the editor, Professor Schlesinger, says in his Preface, ‘one who pro- 
jects a course on comparative law cannot possibly hope to cover “the 
subject”’. This book, bulky as it is, contains ‘that miniscule portion’ which 
he collected and tested in a thirty-hour course for students at Cornell 
University and, given the fact that as a subject for organised study compara- 
tive law is still on the testing ground, it is an interesting beginning. 

Leaving aside the law of Soviet Russia and her Communist satellites, which, 
he says should be (and is in the United States) treated as a specialised 
separate course, Professor Schlesinger divides existing legal systems for his 
purpose into a ‘common law minority and a civil law majority’ and gives 
it as his view that ‘a comparative law course thus becomes one seeking to 

` convey [to students brought up in the common law] some understanding of 
the mental processes of lawyers in the civil law world’. How this is to be 
achieved must inevitably be at this stage a matter for individual judgment; 
in the work under review the editor has chosen what might perhaps be 
termed an ‘extensive’ method, with extracts from various Continental Codes: 
and a number of foreign judgments, but with the main weight resting on 
lengthy extracts reprinted from periodicals and textbooks on a considerable 
variety of subjects, connected by explanations and amplifications provided 
by the Editor himself. 

Detailed criticism of such a compilation would obviously be out of place 
here, the more so since Professor Schlesinger makes no exaggerated claims 
for his work and, indeed, himself expresses doubt about the suitability of some 
of the materials chosen for iriclusion. There can, on the other hand, be none 
that this first Casebook and Materials in Comparative Law contains a vast 
amount of information not otherwise easily accessible and that the form in 
which it is here arranged is lively and stimulating. A valuable ‘Summary 
of articles on comparative and foreign law in English language periodicals. 
between 1929-1949’ covering seventy pages is included as an Appendix. 


H. A. HAMMELMANN. 
` CASES AND OTHER MATERIALS ON WorLD Law. By Louis B. Somn.. 
[Brooklyn: Foundation Press. 1950. xxii and 1868 pp. 
$8.00.] 


As Professor Sohn points out in his Preface, ‘The creation of the Ulfited 
Nations and the blossoming of many specialised agencies have brought in®o 
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a new focus the need to gather the materials forming the basis of the con- 
stitutional law of the world community’. The Preface shows that the learned 
editor considers, although he does: not actually use the term, that the inductive 
approach is the best method to adopt in order to obtain an understanding 
of this constitutional law. For this reason he uses the terms ‘Cases’ and 
* Casebook? in a wider sense than is normal in this country. Apparently the 
term is used to mean ‘issue’, for there are only thirteen judicial cases. 
actually reported, while reference is made to numerous debates in the various 
organs of the United Nations. 

It cannot be denied that debates tend to show the practical significance 
of a particular document and the interpretation that its parties—or some 
of them—regard as correct. It is doubtful, however, whether it is fair to 
students to present them with, for example, long extracts from the discussions 
concerning the treatment of Indians in South Africa, particularly in connec- 
tion with the controversy concerning the interpretation of the term ‘domestic 
jurisdiction’. Instead of clarifying the issue, this is only likely to befuddle 
their minds. Similarly, it is difficult to see how private documents like the 
*Draft of a World Constitution’ of the Committee to Frame a World Con- 
stitution, the *Statement of Beliefs, Purposes and Policies? of the United 
World Federalists or the petition submitted to the General Assembly of the 
United Nations by a number of private citizens in. 1946 containing * Proposals 
for Amendment to the United Nations Charter’ can be regarded as * forming 
the basis of the constitutional law of the world community’. 

Students of international law and relations who are specialising in problems 
concerning international institutions will find Professor Sohn’s Cases on World 
Law—to use the title that appears on the spine of the volume—a handy 
' source book, but whether it will be adequate for students of either discipline 


is by no means certain. 
] : LESLIE C. Green. 


NarroNAL Insurance. By D. POTTER, M.A., and D. H. Srans- 
FIELD, B.A., Barristers-at-Law. Second Edition. [Butterworth. 
1949. xix and 558 pp. 380s. net.] 


Tars edition is divided into three Parts, being a General Introduction, an 
analysis of the Act of 1946, and an analysis of the statutory instruments made 
under that Act. It contains a statement of the law as it was on July 5, 1949 
(one year after the date when the Act became fully operative) and ‘leaving 
it’, as the authors say ‘to the industry of the practitioner to find out what 
has happened since, if he can’. In addition, the provisions of the N. I. Act, 
1949, have been mentioned in the appropriate places. 

The General Introduction is very full and contains a summary of the 
Beveridge Report, the Government White Paper of 1944, and the new system 
as it emerged in the Act of 1946. The statutory analysis, apart from purely 
textual comment, contains (as is usual in a book of this kind) the essential 
references to the statutory instruments later set out and frequently refers 
to the Parliamentary debates for greater clarification. The analysis of the 
instruments is, perhaps, rather superficially done; more reference to and 
quotation from the reports of the N. I. Advisory Committee would have 
improved the exposition. Occasionally the wood disappears in the multitude 
of trees. Thus the relationship between section 17 (widow's benefit) and 
section 20 (retirement pensions) is not immediately made clear to the reader 
of the former section. A few examples would help the explanation of many 
of these benefit sections (especially section 18). Similar small points could 
be discovered but they would not materially detract from the very great 
value of this book. For, without doubt, this is a Herculean task successfully 
cårried out and I, for one, would.sooner cleanse the Augean stables. 


` 


* 
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This being so, the authors may well be little impressed by a general 
: comment. But it is, I think, worth making. The sources of N. I. law are 
three: the Act, the S.I.s. and the. cases, including the decisions of the Coni- 
missioner. Would it not be possible, for the purposes of exposition and 
comment, to treat these three together? As I have already said, cross- 
, references abound. But could not, for example, section 11 and S.I. 1948 
No. 1277, section 43 and S.I. 1948 No. 1144, section 22 and S.I. 1949 No. 1204 
be dealt with, in each case, as one? The section could be set out and explained 
by reference to the S.I. and the decisions. The S.Ls themselves could be 
included, without comment, at the end of the book. This would, I think, 
reduce the to-ing and fro-ing which is at present necessary. 

I have a theory, which has no foundation in fact, that Messrs. Butterworth 
first approached one of the authors only, and that he replied, in the words 
of Archbishop Laud: ‘Indeed, my lord, I am for “thorough”, but I see 
that both thick and thin stays somebody . . . and it is impossible for me to 
go thorough alone. Besides, private ends are such blocks in the public way 
and lie so thick, that you may promise what you will and I must perform 
what I can, and no more'. So the other author was added and the result. 
was, indeed, ‘ thorough’. 

J. A, G. GRIFFITH. 


CASES AND MarERIALS ON Soviet Law. Selected and compiled by 
Jonn N. Hazarp and Morris L. WEISBERG. [Parker School 
of Foreign and Comparative Law, Columbia University. Cyclo- 
styled. 1950. 481 pp.] 


Tuis is an improved and enlarged version of Professor Hazard’s Casebook. 
The form of a Casebook is especially adapted to American law school require- 
ments, where there is greater emphasis on familiarisation with original sources 
and less on abstract principles. Yet it is of considerable value to the English 
lawyer interested in other systems of jurisprudence. We already have such 
works as Gsovsky’s Soviet Civil Law (Michigan University, 1948, 2 vols.) 
which give a lucid account of the current state of Soviet law. What Pro- 
fessor Hazard supplies is a lively sense of the technique and atmosphere o 
the Soviet legal system. As a country of 'case-lawyers? we in England can 
understand much better a system presented to us in illustrative decided cases. 
The other materials, original decrees, extracts from treatises, articles from 
learned journals, are also valuable in giving us an authentic picture. The 
treatment is objective and scientific. Good points stand out for imitation; 
bad ones are in no way camouflaged. The volume suffers from the inherent 
vice of all Casebooks—there is a good deal of material whose interest has 
not outlived the case itself. Thus the complicated hierarchy of appellate 
instances, with the revisory as well as the appellate jurisdiction, makes very 
hard reading at times. We follow a case with strenuous attention up to the 
highest level, only to find it remitted for new trial, with often only vague 
reasons given. The authors cannot be blamed for this legal fact, but in 
future editions possibly the lot of the reader may be made easier. Some 
obsolete law is also found in texts cited, but this again is a common experience 
with Casebooks. ` 

The book is ambitious in scope, covering every aspect of Soviet law. The 
common lawyer should find no difficulty in following the arrangement, which 
is much like our own. Each chapter has a concise bibliography. The texts 
are annotated here and there by footnotes. A very useful general biblio- 
graphy of works on modern Russian law in the English language is provided 
(pp. 424430). It is significant that the ‘ Red-baiting' Americans have pro- 
duced far more material on Soviet institutions than the ‘ Radical’ English! 
A notable reference in the bibliography is to a Current Digest of the 
Soviet Press. Throughout the book extracts are given from Soviet periodicals 
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and books which are unobtainable in England, and this is one of the book's 
main recommendations. 

Any appreciation of the substance of the work would develop into an 
analysis of its contents, which is not the function of a review. All the most 
interesting topics are dealt with, e.g., Government arbitration tribunals, 
criminal liability by analogy, the legal profession, labour law, the elastic rules 
of evidence. Among rules of a detailed kind two references must suffice: a 
motor car is treated as a ‘dangerous thing’ for purposes of liability; the 
expenses of a rescuer of property must be paid. 

Recognition of the political background of Soviet law is found in the 
accounts of ‘public property’, prohibition of ‘middle men ’, prohibition of 
bequests to the Church, punishment of criticism of the regime, and in many 
other places. Many of the original audacious features of Soviet law, e.g., 
in family law, have now given way to morc usual conceptions. 

The constant translator of original sources inevitably loses some of his 
sense for strict English usage. The meaning of the text is seldom obscure, but 
some phrasing is awkward. The present reviewer has only noticed two mis- 
translations which are really ambiguous, the use of ‘pursue’ for ‘ persecute’ 
on p. 386, and the failure to give technical legal explanations for the two classes 
of infants on p. 418. Americanisms are only to be expected in a work 
primarily addressed to the American reader. Most of these are understand- 
able to the English reader. ‘Hangover’ on p. 157 refers to ‘vestiges’ or 
*outworn habits’ and not to alcoholism. 

A. K. R. K. 


Tue NORTH ArLANTIC Pact, THE BRUSSELS TREATY AND THE 
CHARTER OF THE Untrep Nations. By Sm W. Eric BECKETT. 


Published under the auspices of the London Institute of World : 


Affairs. [London: Stevens. 85 (appendix) 86 pp. 12s. 6d. 
net. | : 


Tnuis booklet, a reproduction of an address by the legal adviser to the 
Foreign Office, examines the juridical relationship between the North Atlantic 
Pact, Brussels Treaty and the Charter. The author rightly emphasises that 
neither is a regional association within the meaning of Chapter VIII of the 
Charter; both pacts are based exclusively on Art. 51, in which member 
States retain the right of self-defence, individual and collective. Those éritics. 
of the North Atlantic Pact who assert that it is inconsistent with the 
Charter, fail to appreciate the distinction beween enforcement action, which 
can only be authorised by the Security Council, and action in self-defence: 
under Art. 51 which does not require a similar authorisation. One reason 
for this confusion js probably that Art. 51 was included in Chapter VII 
dealing with enforcement. 

Member States retain not only the right of self-defence (there must be an 
armed attack), but also, within certain limits, the right to decide when to- 
take action. It may be regretted that this introduces ino the Charter an 
anarchic element, but that document reflects the facts of international life.. 
Having insufficient confidence in the ability of the Security Council to protect 
their independence and territorial integrity, member States sought to reinsure: 
themselves by clinging to their inherent right of self-defence. Art. 51 was 
introduced for this specific purpose. Paralysis of the enforcement machinery: 
of the United Nations has resulted in increasing resort to this article, which 
is playing the same role today as Art. 21 of the League Covenant did in 
providing the legal basis for defensive alliances against aggression. Whether: 
the United Nations any more than the League can survive such a develop-- 
ment ,is a question which lies outside the scope of this work. 


e Ievan G. Joux. 
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REPORTS or INTERNATIONAL ARBITRAL AWARDS. Recueil des 
Sentences Arbitral. Vol. III, United Nations Publication. 
[Leyden, Holland : 1950. 858 pp. (index)] 


Tuis third volume of reports of international arbitral awards covers cases 
up to 1941, including the arbitration on the Wal-Wal incident between Italy 
and Abyssinia in 1984. The three volumes now published present a useful 
collection of arbitral awards. This volume contains an Index and Table of 
Contents for all three volumes. 


SIGNATURES, RATIFICATIONS, ACCEPTANCES, ACCESSIONS, ETC., CON- 
CERNING THE MULTILATERAL CONVENTIONS AND AGREEMENTS 
IN RESPECT OF WHICH THE SECRETARY-GENERAL ACTS AS 
DxrosrroRv. [United Nations, Lake Success, New York. 
1950. 188 pp. 8s.] 


Rarirications include those of the Charter of the United Nations and the 
Statute of the International Court of Justice of the Revised General.Act. 
Genocide, International Trade, Opium ‘Traffic’ and Educational matters. 


I. G: J. 


CASES ON MERCANTILE Law. By J. CHARLESWORTH, LL.D. [Stevens 
& Sons, Ltd. 1951. xxxii and 828 pp. 21s. net.] 


Tus book contains a selection of 150 cases, covering, in the same order of 
arrangement, the wide .field of the authors well-known Principles of 
Mercantile Law. Each case is introduced by a concise statement of the rule 
it illustrates and by a short account of the facts and decision. Extracts from 
the judgments are usually followed by notes which explain the rules against 
the background of other decisions on the subject. 

The cases selected contain more than the usual proportion of recent 
decisions and the notes show .even more strongly a most welcome attention 
to modern developments. It is, therefore, a little surprising to find Foakes 
v. Beer as one of the cases selected to explain Consideration. Whatever the 
High Trees Case may not have achieved it has certainly left little scope 
for the rule in Foakes' v. Beer. The High Trees Case is, of course, men- 
tioned but in rather too narrow terms. Similar reluctance to replace old by 
modern authority is:shown on the subject of damages. Here the Victoria 
Laundry Case is only dealt with, although at some length, in the note on 
Hadley v. Baxendale. If it is still proper to distinguish between the first 
and second rule in Hadley v. Bawendale then such cases as Collins v. Howard 
and Mason v. Burningham should come under the first, rather than the 
second rule. T 

The note on Phillips v. Brooks, although a useful summary of the cases, 
is apt to confuse as the cases are treated as establishing a series of no less 
than seven propositions rather than as illustrations of the one or two rules 
to which this subject can be reduced. One of these propositions is based upon 
the very doubtful decision in Sowler v. Potter, which is cited without indica- 
tion of the critical reception of the case. The note on Price Maintenance 
Contracts, which is particularly valuable as it explains the relation between 
Jaw and business practice, ought to make some mention of restraint of 
trade. A similar failure to explain the relation between distinct legal pr*n- 
ciples detracts from the value of the notes on Tweddle v. Atkinson and on 
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Watteaw v. Fenwick. The former case is given to illustrate privity of con- 
tract without mention of Consideration, the latter is used to illustrate implied 
authority which is not distinguished from apparent authority. On this point 
the author has adhered to the terminology of his ‘Principles’ as also in his 
description of Del Credere Agency as an instance of indemnity. 

This book will be of value mainly to those who have no access to law 
reports. With such readers it may leave the impression that judgments 
largely consist of statements of broad legal principles. Again, the concen- 
tration upon isolated passages, such as Lord Wright’s observations on 
section 14 (2) of the Sale of Goods Act in Grant v. Australian Knitting Mills, 
might conceal the diversity of legal issues raised by a single case. These 
dangers are perhaps inevitable and they are, indeed, a small price to pay for 
the benefit which this book will secure for the student in deepening and 
bringing up to date the information obtained from the ‘Principles’. The 
present work will no doubt share the success and popularity achieved by the 
author’s textbook. 

J. Uncen. 


Les CRISES DE LA NOTION d’ETABLISSEMENT PUBLIC. By ROLAND 
Draco. With a Preface by Professor M. Warne. [Paris : 
Editions A. Pedone. 1950. 261 and 21 pp.] 


‘Tuey do things better in France? has never been one of the English lawyer's 
sayings. Nevertheless it is true that his preference for his own ways and- 
` thoughts in public law, at any rate, .has been slowly weakening. Droit 
Administratif has become naturalised as Administrative Law even if in the 
process of changing its name it has also changed something of its nature. On 
the whole, however, interest in French public law is still largely exhausted by 
the contemplation of separate systems of courts and the special rules of. 
responsibility for official acts. Yet it is obvious that the problems of govern- 
ment are not peculiar to any one country; such matters as the public control 
of major industries, the answerability of public boards to Parliament (or its 
equivalents), the appropriate modes by which the extended governmental 
functions of the present day should be carried out, are all part of a heritage 
shared by many countries, and this country has not been alone in the develop- 
ment of boards, whether of a commercial or of a social service character. 

In this field events of the past years have brought about an added unity, 
and there is much to be learnt from the efforts of others in solving problems 
akin to our own. The present book is one of considerable interest on this . 
topic. Its subject is the établissements publics, the corporate bodies which 
have financial autonomy yet are subject to varying degrees of administrative 
control by the State, and which stand between the governmental agency 
strictly 'so-called and the public utility in the sense of a private body carrying 
on a public service. It is true that from some points of view its interest is 
local, the pure problem of classification of any body into a particular type is 
not one of general interest, and moreover, any solution has little to offer 
as a reward but an intellectual satisfaction. Despite this, however, the present 
study of the idea of the 'établissement public’ is of general interest. The 
author traces the growth of the conception from revolutionary times, through 
such institutions as schools, hospitals and universities endowed with corporate 
personality, an independent patrimony and pursuing a public service. He 
examines in detail the classical conception of the institution and then proceeds 
to examine the growth of commercial and industrial organisations of like 
character, nationalised railways and autonomous posts. There follow the great 
changes of the period since 1940 with the growth of professional bodies with 
‘public’ powers and the more widespread nationalisation. Throughout, the 
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approach is analytical and'all these institutions are related back to the funda- 
mental concept. The result is a clear picture of the development of govern- 
mental activity and the adaptation of existing legal forms of organisation. 
Obviously much is peculiar to France, but the detailed. rules relating to the 
various organisations have much to provoke thought. There is, for example, 
the sub-commission of the Assembly charged since 1947 with reviewing the 
activities of nationalised industries, or the discussion of status of the staffs. of 
such industries, the controlling staff being primarily governed by public law, 
the ordinary employees standing in à common law relationship to the board. 
Indeed, it is this existence of the double system of law which by compelling 
closer analysis, consists in getting a clearer picture of the true position of 
public boards. If after reading this book the reader does not fall in love 
with other ways he may have a clearer head for reviewing his own. 


J. D. B. MITCHELL, 


Books and publieations received :— 


Rent. AND Morreace IwrEREST REsTRICTIONS. Twenty-second 
edition. By the Editors of *Law Notes'. ['Law Notes" 
Publishing Offices, 25 & 26 Chancery Lane, London, W.C.2. 
1951. xlii and 512 pp. 82s. 6d. net.] 


Tur Law. or Stamp Duties. Second edition. By E. G. SERGEANT. 
[London: Thames Bank Publishing Co. 1950. xlvi and 857 
and 82 pp.] 7 


Draru Durres. Second edition. By K. McFanrawE. ‘ This is 
the Law.' [Stevens & Sons, Ltd. 1950. 4s. net.] 


Report oF THE LisERAL Trane UxioN Commission. [Liberal 
Publication Department, 8 Gayfere St., London, S.W.1. 1949. 
1s.] 


TRANSFER oF Property Acr, Vor. II. [All Indian Reporter, Ltd. 
Congress Nagar, Nagpur. 1 (M.P.)] 


Los EsrADos CONQUISTADOS ANTE EL DERECHO INTERNACIONAL. 
BornipaN T. HaraAJIZUK. [Universidad de Buenos Aires. 
1950.] 


Revista Det: Instrrutro Dre DERECHO INTERNACIONAL. [Buenos 
Aires : Julio-Diciembre. 1950.] 


Tae Pocxer Law Lexicon. Eighth edition. By A. W. Morton. 
[Stevens & Sons, Lid. 1951. viii and 419 pp. 17s. 6d.] 


Nationality OF Marriep Women. United Nations—Commission 
on the Status of Women. [U.N. Publ. Sales No. 1950.IV.12. 
v and 74 pp. 8s. 9d. stg. Available from H.M. Stationery 
Office.] 


New Yucostav Law. No. 4, Oct.-Dec., 1950. [Published by 
The Association of Jurists of the Federative People’s Republic 
of Yugoslavia. Moskovska ulica 82, Belgrade IV.] 


“Current Law’ QUARTERLY SURVEY. January-March, 1951. By 
PETER ALLsop, M.A. [Sweet & Maxwell, Ltd. Stevens & 
Sons, Ltd. 16 pp. Is. net.] 


FiNALITÀr, VORSATZ UND FAHRLÄSSIGKEIT. WERNER NIESE. 
Recht und Staat 156/157. [J. C. B. Mohr (Paul Siebeak) 
Tübingen. 1951. 66 pp. RM. 3.] 
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REFLECTIONS OF A District Wuittey Counce Secretary. By 
Rosert S. W. Porràinp. Reprinted from * Public Administra- 
tion", Spring, 1951. . 

CASES THAT, CHANGED THE Law. By H. Montcomery Hype. 
[William Heinemann, Ltd. 1951. ix and 208 pp. 12s. 6d.] 


INTERNATIONAL Monetary FUND: SCHEDULE oF Pan VALUES. 
Twelfth Issue. [Washington, D.C. : 1950. .21 pp.] 


Warmineron’s Divorce Law...Second edition. By L. CRISPIN 
WanMiNGTON and B. PASSINGHAM, O.B.&. [‘Law Notes’ 
Lending Library, Ltd., 25 & 26 Chancery Lane, W.C.2. 
lix and 859 pp. £1 15s.] 


A SOUTHERN Lawyer: Firry YEARS AT THE Bar. By AUBREY 

Ler Brooxs. [Chapel Hill: The University of North Carolina 

. Press. London : Geoffrey Cumberlege. viii and 214 pp. 28s. 
net.] i 


UNIVERSITY OF WESTERN AUSTRALIA ANNUAL Law Revæw. Vol. I, 
No. 8. December, 1950. [Law Book Co. of Australasia Pty.; 
Ltd.: 7s. 6d. net.|—The present issue includes several articles 
of general interest, including one on Res Judicata in Divorce 
and others on topics in the field of Constitutional Law. 
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Re POLEMIS 


‘I HAVE felt a personal interest in this case for the last thirty years, 
since I argued it unsuccessfully before a Court of Appeal of great 
eminence which wisely rejected the contentions I advanced with the 
support of my then junior counsel (now Lord Porter). The gist of 
the decision was put in a nutshell by Mr. Justice Oliver Wendell 
Holmes in a letter to his friend Sir Frederick Pollock,! the former 
approving the decision, the latter contesting it. The words of the 
. Justice were ‘ The tort once PU the tortfeasor takes the 
risk of consequences ’. 


There have been from time to time voices criticising or at least 
doubting the rule, and recently my friend Mr. Philip Landon has 
suggested that it might help teachers of law at the Universities if I 
were able to write an essay summarising the history of the doctrine 
before and after 1921 and the conflicting points ef view. It is now 
sufficiently recognised that teachers of law have a great function in 
helping to explain and define the law and in influencing the ideas 
of the young entries. As a freelance in law, jam rude donatus I 
was willing to help. I had prepared this essay with Landon’s help 
and criticism, though I take sole responsibility for its contents, 
when a decision was reported last March, entitled Thurogood v. 
Van den Berghs & Jurgens Ltd.,? in which the Court of Appeal, 
Cohen, Asquith and Birkett L.JJ., held unanimously that Re 
Polemis had not been overruled ‘ or its binding character, so far as 
this court is concerned, in any degree shaken’. Asquith L.J., 
delivering the judgment of the court on this point, added ‘ this is all 
that is necessary or proper to say here. The case involved some 
important and difficult separate points as to liability on other 
issues on which the court reversed the decision of the Judge. Leave 
to appeal to the House of Lords was granted. When I read this 
decision, I felt some anxiety whether I should proceed with the 
publication of this essay since an authoritative ruling of the House 
of Lords would render observations of mine otiose. But on the 
whole I reflected that some time must in any case elapse before the 

‘House could give judgment and in any case the House might again 
find it unnecessary to decide the question, so I have thought it best 
to send my essay for publication for what it is worth. 


1 Holmes-Pollock Letters, Vol. Il, 88. : . 
? [1951] 1 T.L.R. 558. ` 
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Re .Polemis? came before the court on an award in the 
form of a specialcase. The claimants were the owners of the Greek 
steamship Thrasyboulos and the respondents, Furness Withy & Co., 
were time charterers. While engaged on the service she was in 
Casablanca and it became necessary to shift a large number of tins 
„of petrol in the hold. The stevedores, who were servants of the 
charterers, by their negligence allowed a heavy board to fall from 
` the hatchway into the hold, which caused (so the arbitrators said) 
a spark, igniting petrol vapours in the hold and resulting in a fire 
which destroyed the vessel. So far the findings and conclusions 
seemed to offer no problem, but debate has centred round a further 
finding * (f) That the causing of the spark could not reasonably 
have been anticipated from the falling of the board, though some 
damage to the ship might reasonably have been anticipated ’. 
Reasonable anticipation does not mean anybody's anticipation in 
fact but is notional and a question for the court, but that may for 
the moment be disregarded. The arbitrators, experienced on these 
questions, held the charterers liable for the damages, £196,165 1s. 11d. | 
They accepted the shipowners’ contention that the ship was lost by 
the negligence of the charterers’ stevedores and they rejected their 
contention that the damages were too remote as ‘ no reasonable 
man would have foreseen danger and/or damage of this kind 
. resulting from the fall of the board °. It was this issue on the 
measure of damage which has largely engaged the attention of the 
court: the negligence on which the liability depended was not in 
dispute. I may note in passing that Professor Goodhart in his 
valuable essay on the Palsgraf Case* says that the finding is 
obviously incorrect for it ought reasonably to have been foreseen 
that the dropping of a plank might in the circumstances cause an 
explosion of petrol vapour, and he adds that garages have been 
destroyéd by fire so caused. However it is'clearly found. that the 
ship was destroyed by the negligence of the charterers? servants: 
the tort being established, then, according to Mr. Justice Holmes' 
language, the charterers were liable for the consequence, which was 
the loss of the vessel. 

I do not think it necessary to distinguish between contract and 
tort in this connection. In The Liesbosch ?* the House of Lords 
described Re Polemis as a case in tort of negligence though it 
might be regarded also in the alternative as based on breach of 
contractual duty under the charterparty. But the measure of 
damage would in this case be the same. * The dominant rule of 
law °’, it was said,* ‘ is the principle of restitutio in integrum, and 
subsidiary rules can only be justified if they give effect to that rule.’ 
This no doubt must be qualified by applying where necessary the 
principle of remoteness of damages. and similar rules. The charter- 
party contained here no stipulation relevant to the actual occurrence. 


3 [19231] 3 K.B. 560. EL Essays in Jurisprudence, 46. 
[1933] A.C. 449 at 461. * Loc. cit. a& 469. 
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Hence what has to be applied is the general rule stated by Lord 
` Sumneft, repeating the words of Bowen L.J., in Cobb v. G. W. Ry. 
Co. ‘The damage ’, Lord Bowen said, ‘ must be such as would 
flow from the breach of duty in the ordinary and usual course of 
things. That is the general rule both in contract and in tort, except 
that in contract the law does not consider as too remote such 
damages as were in the contemplation of the parties at the time 
when the contract was made. Subject to that, only such damages 
can be recovered as were immediately and naturally caused by the 
breach.’ To the same effect in Hall v. Pim, Lord Phillimore says * 
* whether the action be one of tort or of contract, the defendant 
against whom judgment passes must pay all damages which 
naturally flow from his wrong action or his breach of contract. To 
these, in the case of breach of contract, the law superadds in 
appropriate cases those damages which, though they do not always 
or even usually flow from the breach of contract, are, at the time 
‘of making the contract, recognised by the parties as those which in 
the particular case may result from the breach ^. This is often 
called the second rule in Hadley v. Bawendale ° which, decided by 
the Court of Exchequer in 1851, has been accepted as authoritative 
on the points ever since. Hadley’s Case refers to both parties’ con- 
templation and I think refers to contemplation in fact.'^ That case 
‘dealt only with damages in contract. Before Hadley's Case the 
jury were directed simply not to give excessive or speculative 
damages. So far as I know, no distinction was made in practice in 
directions to the jury between contract and tort.” 

I have referred at this stage to this point because it was earlier 
in some quarters charged erroneously against. the ruling in He 
Polemis that it had incorrectly confused in this matter contract 
and tort and had contradicted Hadley v. Baxendale. But the 
distinetion would have been immaterial. 

Before reciting the judgment of the Court of Appeal in Re 
Polemis, I wish to report a very valuable discussion by Lord 
Sumner on some important general principles relevant to this topie 
of damages in Weld-Blundell v. Stephens +? which can be taken in 
a sense as an introduction to the judgments of the court in Re 
Polemis and to some extent the basis on which they rest. I have 
already quoted the passage which he recites from Cobb's Case 
(supra). Lord Sumner supplements his quotation by words of his 
own. ‘ This special application to contract of the rule as to remote- 
ness depends, like other matters of contract, on mutuality and 
agreement, on some communication between the parties at or before 


7 62 L.J.Q.B. 385 at 337. ' 8 83 C.C. 324 at 336. 9 9 Ex. 341. 

10 See Monarch S.S. Co. v. A/B Karlshamns Oljefabriker [1949] A.C. 196. 

11 In regard to the practice in contract before Hadley v. Baxendale much light 
was thrown by valuable articles in the Law Quarterly Review by George T. 
Washington ( (1931) 47 L.Q.R. 345 and (1932) 48 L.Q.R. 90) The author was 
then a Rhodes Scholar at Oriel College, Oxford, and is now a Justice ig the 
Federal Circuit Court of Appeals, Washington, D.C. ` 

“12 [1920] A.C. 956 at 977 et seq. 
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the time when the contract was made, or some knowledge and 
acceptance by the one party of the intention of the other in entering 
into the contract.’ The cause of action in Weld-Blundell was a 
failure to keep safely by exercise of due care a letter containing 
serious libels by Weld-Blundell which led to the party defamed 
bringing an action against Weld-Blundell. The want of due care or 
breach of contract was admitted. Lord Sumner puts aside any 
question that any such thing was in the contemplation of either 
party; ‘ certainly it was not in that of both °. There was therefore 
“no ground for applying to the defendant’s breach of contract in 
this case any other measure of damages than such as would have 
applied if it had been a breach of a non-contractual duty °. So that 
however different the subject matter might be, it was correct for the 
Court of Appeal in Re Polemis to quote the general rules stated by 
Lord Sumner. When Lord Sumner turns to causation, he decides 
that the best word to use is * direct °? consequences, rejecting such 
words as ‘natural’, ‘necessary’, ‘ probable’, ‘ effective ’, 
* proximate ?, which are often confusedly used. He concludes: 
'* ** Direct " cause excludes what is indirect, conveys’ the essential 
distinction which causa causans and causa sine qua non rather cum- 
brously indicate, and is consistent with the possibility of the 
concurrence of more direct causes than one, operating at the same 
time and leading to a common result ...’. A little lower down on 
p. 984 he propounds the essential principle. ‘ What a defendant 
ought to have anticipated as a reasonable man is material if the 
question is whether or not he was guilty of negligence, that is of 
want of due care according to the circumstances. This, however, 
goes to culpability not to compensation: Blyth v. Birmingham 
Waterworks; Smith v. London & South Western Ry. Co., per 
Blackburn J. Again, what ordinarily happens, or may reasonably 
be expected to-happen, is material where a mere series of physical 
phenomena has to be investigated and the remoteness of the damage 
or the reverse is to be decided accordingly. Such a case is Sharp v. 
Powell, unless indeed it be regarded as a decision on negligence or 
no negligence.’ Then Lord Sumner goes on to consider the various 
ways in which the action of human beings may intervene: he 
mentions a special line of cases relating to dangerous things (in 
which petrol vapour may find a place). However, it is clear that 
in Re Polemis what happened was instantaneous, coming 
immediately upon the negligent act. There was no novus actus 
interveniens. The explosion and fire were a direct sequence of 
cause and effect, I should not regard the hypothetical spark as a 
separate item in the explosion and fire. It was not a distinct cause 
capable of ranking as a ‘ legal’ cause. It is clear that the arbi- 
trators did not regard the ‘ spark ’ as interrupting the sequence of 
cause and effect between the dropping of the board and the fire or 
as preventing the fire from being directly caused by the negligent 
adf of dropping the plank. 
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In the Court of Appeal the leading judgment was delivered by 
Bankes L.J. He quoted from Lord Sumner's judgment in Weld- 
Blundell v. Stephens’ (supra) various passages which I have just 
extracted. He summed up the position: ‘ In the present case the 
arbitrators have found as a fact that the falling of the plank was 
due to the negligence of the defendants’ servants. The fire appears 
to me to have been directly caused by the falling of the plank. 
Under these circumstances I consider that it is immaterial that the 
causing of the spark by the falling of the plank could not have been 
reasonably anticipated. . .. Given the breach of duty which consti- 
tutes the negligence, and given the damage.as a direct result of that 
negligence, the anticipations of the person whose negligent act has 
produced the damage appear to me to be irrelevant °’. Bankes L.J. 
means at the stage of measuring damages. Warrington L.J. after 
quoting Smith v. London & South Western Ry. Co., particularly the 
judgments in the Exchequer Chamber of Channell B. and Blackburn 
J., tersely sums up his conclusion as follows: * In the present case 
it is clear that the act causing the plank to fall was in law a negligent 
act, because some damage to the ship might reasonably be anti- 
cipated. If this is so then the appellants are liable for the actual 
loss, that being on the findings of the arbitrators the direct result 
of the falling board: see per Lord Sumner in Weld-Blundell v. 
‘Stephens’. Scrutton L.J., after some interesting observations on 
the question of causation, proceeds: ‘ In this case, however, the 
problem is simpler. To determine whether an act is negligent, it is 
relevant to determine whether any reasonable man would foresee 
that the act would cause damage; if he could not, the act is not 
negligent. But if the act would or might probably cause damage, 
the fact that the damage it actually causes is not the exact kind of 
damage one would expect is immaterial, so long as the damage is in 
fact directly traceable to the negligent act, and not due to the 
operation of independent causes having no connection with the 
negligent act, except that they could not avoid its results. Once 
the act is negligent, the fact that its exact operation was not foreseen 
is immaterial. This is the distinction laid down by the majority of 
the Exchequer in Smith v. London & South Western Ry. Co. and 
. by the majority of the court in banc in Rigby v. Hewitt and 
Greenland v. Chaplin, and approved recently by Lord Sumner in 
Weld-Blundell v. Stephens and Sir Samuel Evans in H.M.S. London. 
In the present case it was negligent in discharging cargo to knock 
down planks of the temporary staging, for they might easily cause 
some damage either to workmen, or cargo, or the ship. The fact 
that they: did directly produce an unexpected result, a spark in an 
atmosphere of petrol vapour which caused a fire, does not relieve 
the person who was negligent from the damage which his negligent 
act directly caused °. 

I hope a little later to explain the implications of these state- 
ments; let me however add what Lord Atkin once said, that Re 
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Polemis involved no new law. For the moment, I may observe that 
'a case of negligence must involve two separate issues, as Lord 
Sumner pointed out—liability or responsibility and compensation. 
A plaintiff may fail on liability because he has failed to establish 
(1) duty to him, (2) breach of that duty, (3) damage to him directly 
caused by breach of that duty. Proof of the duty on which 
responsibility depends may be established in different ways. The 
duty must be specifically due to the plaintiff and to some particular 
interest of his, e.g., his personal security in some aspect, or in 
regard to some property. The source of the duty may be found in 
contract, or in some statutory duty for his protection or (the most 
general head) because the act complained of involved potentialities 
of damage to him, such as were or should have been reasonably 
apparent to the doer. In the absence of specific duty (e.g., by 
contract or statute) the duty must depend on reasonable foresee- 
ability of the potentiality of danger to the other person. Negligence 
obviously must depend on awareness, actual or imputed, of the 
circumstances. But if the duty is broken and damage follows, the 
'eause of action is made out and the doer is liable for the * direct * 
damage resulting in fact from the negligent act. ‘ Direct ’ is the 
word used by Vaughan C.J. in the classical case of Scott v. 
Shepherd.” The man who threw the squibs directly caused to the 
plaintiff the loss of his eye; so the court held; directness was not 
excluded simply because the final direction of the squib had been 
determined by other intermediate agents’ hands, who only in turn 
passed it away from themselves—thus the conduct of the defendant 
was a direct and not a remote cause or something extraneous or 
extrinsic. This principle will be found in the most diverse applica- 
tions, because, as in the case of negligence itself, remoteness is deter- 
mined in accordance with the cireumstances, though the gran 
is one for the court to decide. 

As it has happened and perhaps not unnaturally, the cases. since 
Re Polemis have generally dealt with the issue of duty, which 
involves imperative law. The resulting damage, if not too remote 
but directly traceable to the negligent act, is matter of fact and 
depends on the circumstances and on the happenings subsequent to 
the negligent act. It has been said that the former depends on 
* foresight ’ and the.latter on * hindsight '. Remoteness of damage 
is of course a question for the judge but he must decide it on what 
are the facts and on what has actually happened. It is all a 
matter subsequent to breach of duty. Questions of compensation 
are of course subsequent to questions of culpability or of liability. 
The problems of compensation can only be investigated. by ascer- 
taining what in fact resulted from the negligent act, and in 
doing so direct consequence can be distinguished from consequences 
which are too remote. On the issue of remoteness, questions of how 
thg «easonable observer should regard the situation may also arise. 
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But there the test is different from that which applies in determining 
what the actor should have reasonably foreseen as the potentialities 
of his act which is thus held to be negligent and blameworthy. 
Thus in Summer v. Salford. Corporation, where the immediate ques- 
tion was whether the damage was too remote, I said,!* if I may quote 
my own words: * She [the plaintiff] was doing what any intelligent 
observer, knowing exactly how she was circumstanced, would have 
expected her to do. Her injury was thus the direct and natural 
consequence of the respondent's [defendant's] default. This may 
sufficiently indicate the difference between on the one hand foresee- 
ability of damage, which is notionally anterior to the act which is 
negligent because of the foreseeability, and on the other hand the 
subsequent ex post facto judgment in regard to remoteness after 
the damage has been done and ascertained, and the question is then 
only how far it is directly traceable to the defendant's default. I 
added that the plaintiff’s damage may still be directly due to the 
defendant's default and recoverable * even though the accident and 
damage would not have happened but for some action of the 
plaintiff ^, so long as that action was ‘ the direct and natural con- 
sequence of the defendant's default notwithstanding the co-operation 
of human conduct, whether of the plaintiff or of a third party ’. 
The word * natural? seems otiose though in frequent use in these 
questions. I have mentioned this aspect here in order to emphasise 
the difference between foresight and hindsight in this context, 
between liability and compensation in connection within the ruling 
in Re Polemis, and.between speculative prevision and actual 
happening. On the first issue the Court of Appeal adopted the test 
of the imputed foresight of the reasonable man (that is notional, ' 
it is not anybody’s actual ideas), and by anticipation applied what 
was later laid down by the House of Lords in Donoghue v. 
Stevenson * and actually, in 1942, applied in Bourhill v. Young * as 
the criterion of liability for purposes of determining cases of 
negligence under the rule in Re Polemis. But as the House of Lords 
in that case held that no breach of duty was made out, the House 
found it unnecessary to discuss the question of measure of damages 
and expressed no opinion on that question. A failure to observe 
the distinction between the cause of action and the measure of 
damages has led to confusion in the attacks of some lawyers who 
have criticised in general terms the authority of Re Polemis. As 
I observed at the outset of this essay the House of Lords have still 
to determine that latter question expressly but what I may call the 
first limb of the rule in Re Polemis is firmly established by the 
general principle affirmed in Donoghue v. Stevenson and by its 
special applications in Bourhill v. Young and other similar cases in 
the House of Lords, in all of which the criterion of negligent conduct 
is reasonable foreseeability of harm to the other person. That may 
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seem a very vague and indefinite basis but it establishes a sufficient 
principle of definition to be applied in judging the facts. Negligence 
is failure to use due care in regard to the other party's particular 
interest. Due care necessarily involves either awareness of the 
potentiality of danger to him if the act is done or, more precisely, not 
necessarily awareness in fact but a duty to be aware—reasonable or 
imputed awareness. I think Bourhill may go and goes further 
than mere notional awareness of potentiality of danger to the 
particular person and extends in some cases to awareness of that 
person's particular susceptibility to the particular harm. Just as 
awareness means the imputation of reasonable awareness of danger 
affecting the plaintiff on the assumption that he is normal, that is, 
in the absence of awareness of any particular susceptibility, the 
more specific degree of awareness may impose a higher and more 
specific standard of care corresponding to the awareness. Thus 
negligence is always relative not merely to the particular individual 
affected but to his particular susceptibility if foresight of that is 
reasonably attributed in law to the particular actor. Thus if I may 
again quote from Bourhill v. Young I said: ‘ This general 
concept of reasonable foresight as the criterion of negligence or 
breach of duty . . . may be criticised as too vague, but negligence 
is a fluid principle which has to be applied to the most diverse 
conditions and problems of human life. It is a concrete, not an 
abstract, idea. Willes J. defined it as absence of care according 
to the circumstances: Vaughan v. Taff Vale Ry. Co.'? It is also 
always relative to the individual affected. This raises a serious 
additional diffieulty in the cases where it has to be determined, not 
merely whether the act itself is negligent against someone, but 
whether it is negligent vis-à-vis the plaintiff. This is the crucial 
point in cases of nervous shock’. Thus the same act may be 
proximately negligent towards two different people according to the 
diverse interests of each person which are affected. As Lord 
Macmillan said in Donoghue v. Stevenson ??: * The law takes no 
cognisance of carelessness in the abstract. It concerns itself with 
carelessness only where there is duty to take care and where failure 
in that duty has caused damage. In such circumstances carelessness. 
assumes the legal quality of negligence and entails the consequences 
in law of negligence. . .. The criterion of judgment must adjust and 
adapt itself to the changing circumstances of life. The categories of 
negligence are never closed. . . - Where there is room for diversity 
of view, it is in determining what circumstances will establish such 
- a relationship between the parties as to give rise, on the one side, 
to a duty to take care, and on the other side, to a right to have 
care taken’. I might be tempted to substitute the words 
* instances ? for the word ‘ categories’. This is the modern rule 


17 At 107. 
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which is in sharp contrast to the old law of limited, fixed and rigid 
categories of wrongful acts, which is now abolished by the 
Judicature Acts. It certainly throws sometimes a difficult task on 
the judge. But the judicial function must or may involve an act 
of the judicial will in each case if justice is to be done ‘ according to 
the circumstances ’. The rule after almost a century’s experience 
has worked well. The crucial test is to define in each case what, if 
any, is the duty, as the decisions show, and apply the general 
criterion to each case. A particular difficulty has been sometimes 
to distinguish cases of remoteness of damage from cases of absence 
of duty, in which latter case the test is generally as I have explained 
reasonable awareness or foreseeability on the part ofthe actor on 
which the normative decision of legal duty * according to the circum- 
stances ° depends. The resulting damage is primarily a matter of 
fact. I may here note without developing or discussing or criticising 
the particular rules which by way of contrast have been applied in 
the case of negligent misstatements. I think Lord Atkin must have 
intended to recognise the distinction when in Donoghue v. 
Stevenson, at pp. 581 and 582, Le Lievre v. Gould ?* was cited in 
his judgment. Furthermore he could not have intended to lay 
down a different rule from that stated in Nocton v. Ashburton ? 
as defining the extent of duty in regard to negligent misstatements. 
Negligence in words is distinguished there from negligence in acts. 
The former, it is there said, involves no breach of duty in the 
absence of fraud, contract or fiduciary relationship. Recently in 
the Court of Appeal in Candler v. Crane, Christmas & Co.” Asquith 
L.J., as he then was, and Cohen L.J. have held (Denning L.J. 
dissenting) that Le Lievre v. Gould is not qualified by Donoghue’s 
Case and so at the moment the law is fixed. Asquith L.J. observes 
that Donoghue’s Case has never been applied to injury other than 
physical, by which I apprehend he means to include also material 
injury. Without being dogmatic this seems to be generally true on 
the authorities. Perhaps it is more accurate to say that Donoghue’s 
Case has never so far been applied to negligence in words. There 
may well be a substantial practical reason of a general character 
for that; as is suggested by Cohen L.J. in a long quotation from, 
the language of Cardozo C.J. in Ultramares Corporation v. 
Touche. J think that in English law the general duty for purposes 
of the law of tort should as the law stands be limited so as not to 
include mere negligence in words and the first part of the rule in 
Re Polemis should be limited accordingly or at least only applied 
if it is applied with a difference.” The courts still have to define 
and elucidate the law on this point. The legislature has already 
intervened in regard to this question and may some day review the 
whole position, which involves questions both of logie and of social 
values. 
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Before I turn more specifically to the second limb of the decision 
in Re Polemis I should like to quote the case of Smith v. London & 
South Western Ry. Co.,?5 a decision closely followed by the Court 
of Appeal in Re Polemis; that decision discussed not only the issue 
of duty but that of damages. The plaintiff'S8 cottage had been: 
destroyed by fire, which had originated from trimmings negligently 
left by the defendants’ servants on the side of the railway line: 
they had caught fire from the sparks emitted from a passing engine; 
the fire spread to the plaintiff's cottage about 200 yards away; the 
defendants denied that they owed ány duty to the plaintiff because 
“his cottage was outside the range of foreseeable danger from the 
railway line and the combustible trimmings. That argument was 
rejected on the facts, in particular it was observed that the summer 
was hot and dry, the intervening hedge and stubble were very 
. inflammable and there was a wind blowing towards the cottage. 
The court held that the negligent act of leaving the trimmings 
where they were was the direct cause of the fire and that the damage 
was foreseeable and recoverable. I do not want to repeat anything 
which I have already quoted from the judgments of the Court of 
Appeal, but I think that Lord Blackburn’s judgment calls for a 
fuller citation. ‘ Then comes the question ’, he said,?* ‘ is there 
evidence enough in this case of a want of that reasonable care? It 
can hardly be negligent not to provide against that which no one 
would anticipate.’ He goes on to refer to the facts of the case, and 
proceeds: ‘ If the negligence were once established, it would be no 
answer that it did much more damage than was expected. If a man 
fires a gun across a road, where he may reasonably anticipate that 
persons will be passing, and hits someone, he is guilty of negligence 
and liable for the injury he has caused; but if he fires in his own 
wood, where he cannot reasonably anticipate that anyone will be, 
he is not liable to any one whom he shoots, which shows that what 
a person may reasonably anticipate is important in considering 
whether he has been negligent; but if a man fires across a road 
where it is dangerous to do so and kills a man who is in the receipt 
of a large income, he will be liable for the whole damage, however 
great, which may have resulted to his family, and cannot set up 
that he could not have reasonably expected to injure any one but 
a labourer ^. This passage well emphasises the distinction between 
negligence and damages. It anticipates in 1871, and explains, the 
decision of the court in Re Polemis. To the same effect was Sharp 
v. Powell?” in 1872 in which the court followed and applied 
‘Smith v. London & South Western Ry. Co. In doing so they 
dismissed the plaintiff's claim on the ground that no negligence was 
shown. The plaintiff’s horse slipped on a patch of ice and was 
injured. The defendant's servant had in breach of a Police Act, 
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washed a van. He did not know and had no reason to know that 
the water had accumulated and frozen, but the breach of the Police 
Act was not the gist of the decision. Lord Sumner in the passage 
I have quoted above regards the case as a case of * negligence or no 
negligence °. That I think is the better view and is preferable to 
the other indicated by Lord Sumner which I think suggests that 
the extraordinary frost was a separate and independent cause, 
something like an act of God, or at least what the groom could not 
have expected. This decision has for some reason been said to be 
inconsistent with the rule laid down in Re Polemis. It is on the 
contrary an illustration of the rule. The defendant owed no duty 
because he was not chargeable with either actual or imputed know- 
ledge of the danger. In the course of the interesting argument for 
the defendant by H. James (afterwards Lord James of Hereford) 
reference was made to what was said by Pollock C.B. in Greenland 
v. Chaplin ?* that he entertained * considerable doubt whether a 
person who is guilty of negligence is responsible for all the conse- 
quences which may under any circumstances arise, and in respect 
of mischief which could by no possibility have been foreseen, and 
which no reasonable person would have anticipated’. He added 
that his brethren did not agree with his doubt. The day before in 
the same court in Rigby v. Hewitt ?? the Chief Baron expressed the 
same tentative misgiving. But he added: ‘ The rest of the court 
are entirely of opinion, that, generally speaking, where an injury 
arises from the misconduct of dnother, the party who is injured 
has a right to recover from the injuring party for all the conse- 
quences of that injury ’. His brethren in that case were Parke, 
Alderson, Rolfe and Platt BB. and in the earlier case of the two 
they were Rolfe and Platt BB. It is clear therefore these eminent 
common lawyers would not share in the Chief Baron’s misgivings 
but regarded the common law as to the measure of damages in 
negligence as being what it was held to be in Re Polemis about 
seventy years later. In The Racine *° in 1906 Vaughan Williams L.J. 
seems to have had doubts similar to those of the Chief Baron. 
The Racine was an Admiralty case and the question related to loss 
of profits consequent on a collision; it was held on the principle of 
The Argentino ** that the injured shipowner was entitled by way 
of damages to restitutio in integrum. Vaughan Williams L.J. all 
the same felt a difficulty in that case about a rule which made the 
measure of damages, where the wrongful act is absolutely the same 
in both cases, differ absolutely according to the loss which has been 
sustained by the person who is injured by the collision though the 
wrongful act of the wrongdoer is identical in both cases. But I 
venture to observe that in the same way in an ordinary road 


28 5 Ex. 943 at 248. 
29 5 Ex. 240. * 

30 [1906] P. 273. e 
31 14 App.Cas. 519. 


404 THE MODERN LAW REVIEW Von. ]4 © 


accident on land, the negligent defendant may have to pay 
damages to both the injured plaintiff and his chauffeur, both being 
injured in the same accident. In principle, however, as the law 
stands that result would follow. The law does not here aim at 
punishing the wrongdoer: it is not penal: its aim is to compensate 
the sufferer, to effect what is called restitutio im integrum in the 
authorities I have cited. Restitutio does not there mean the same 
as the term Restitution which is often now used (as in the American 
Restatement) to connote what is also alternatively called quasi- 
contract. That is, of course, a different concept from damages or 
compensation, which latter means compensating for the detriment 
which the plaintiff has suffered upon the breach of contract or other 
wrong. This can be done by calculating how much better off he 
would have been if the wrong had not been committed; in 
Restitution or quasi-contract the idea is merely restoration, the 
replacement of the actual object or value taken away and retained 
from the plaintiff by the defendant, not compensation for what the 
plaintiff would have had if the wrong had not been committed. This 
generally would be something quite different from the quid pro quo 
on the other side. Damages therefore may be entirely dispropor- 
tionate to the consideration or value derived by the wrongdoer. It 
is this disproportion which to some extent may account for a 
reluctance to exact compensation to the full amount which the 
plaintiff has failed to acquire or lost. But it seems that this 
reluctance is regarded by the law as wrong and unfair. According 
to the theory of the common law the plaintiff is entitled to what 
he would have got or possessed as of right if the contract had been 
performed or the wrong had not been committed. Someone has to 
bear the loss. The law says that the wrongdoer, not the injured 
party, should bear it. The damages thus required by way of com- 
pensation may be great. As only one possible illustration’ 
I may quote Waterlow v. Bank:of Portugal? That was a case 
of breach of contract. The defendants were a firm of printers 
of bank notes of international repute. The plaintiff, a 
Portuguese bank, employed them to print the notes which they had 
power to issue as currency. By an extremely ingenious fraud, a 
third party induced the unsuspicious and innocent defendants to 
print and deliver to him a batch of 580,000 notes exactly similar 
except for a microscopic mark to an existing issue they had printed 
under their contract with the bank. The defendant and his 
associates proceeded to put the false notes into circulation as if 
good notes. When the fraud was discovered no one in Portugal 
could be sure if the notes of the particular denomination were 
genuine or false. To save the credit of the national currency the 
bank called in all the notes of that issue, genuine or false (by that 
time the minute difference had been detected and the distinction 
made possible), and gave in exchange other notes of another issue of 
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the same face value on which the bank of course was liable. All 
courts in England held that the breach of contract in printing and 
issuing notes without the bank's actual authority was the legal cause 
of the damage. No one could in advance have dreamt of such a 
strange series of events, but granted the actual circumstances no one 
could say that the damage was not the direct or the natural (i.e., 
* ordinary °) consequence of such circumstances within the first rule 
in Hadley v. Baxendale. There was no practical basis for appor- 
tioning the loss between Waterlow and the bank. The former had 
to pay the whole loss less salvage. The duty resulted from the 
contract which was matter of law; the damages depended on the 
facts which resulted directly from the breach. 

Re Polemis has so far as I know always been concerned with 
breaches of contract or actual physical or material wrongs and 
damage. If the bank case had not been one of contract, it might 
have been, perhaps, impossible to bring home negligence against 
the bank. But as Lord Sumner pointed out in Weld-Blundell’s 
Case, the measure of damage is the same, with one obvious excep- 
tion peculiar to contract, i.e., mutual contemplation or communica- 
tion, in non-contractual as in contractual causes of action, once 
culpability: or responsibility has been established. I am here 
disregarding questions which arise in case of negligent misrepre- 
sentation to which I have already referred. 

But on the issue of measure of damages the judgment in Re 
Polemis has survived the misgivings to which I have already 
adverted. There have however been recently some expressions of 
doubt, not proceeding to direct dissent, and also some criticism, 
and it has been questioned by some learned authors. In a 
learned work by Dr. Glanville Williams on Joint Torts and Con- 
tributory Negligence (at p. 868) the author refers to the ruling of 
Re Polemis ‘ according to which if conduct is negligent in one respect 
the defendant becomes liable for damage of quite a different kind 
resulting from the conduct, which he had no reason to foresee. All 
that can be said is that some limitation must be put upon the rule 
in Re Polemis. It is easy enough to say that the rule must be 
restricted to immediate physical consequences of the act though 
what is meant by ** immediate ?? and what by ** physical ” is a hard 
question to answer ". I have indicated my faith in the capacity of 
our judges to answer these questions and leave it there. I must 
however question, for reasons sufficiently obvious to readers of this 
article, the accuracy of his summation of the effect of the judgment. 
The author in a footnote also adds that * the decision in Woods v. 
Duncan [1946] A.C. 401 on the liability of the builders and sub- 
contractors can be reconciled with Re Polemis only by saying that 
the damage was not immediate. I venture to think that that 
tragic case of the submarine Thetis, raising questions of fact * both 
obscure and difficult * in Lord Simonds’ words, has nothing to Say 
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against the ruling principles of Re Polemis. The Thetis, a new 
submarine, when engaged on diving tests, sank because by a terrible 
calamity, the bow cap at the sea end of the particular torpedo tube 
was opened at the same time as the rear door of the tube was opened 
and the vessel was subject to the free incursion of water. The 
submarine sank in consequence to the bottom with the 100 men 


on board. The House of Lords, reversing the judgment of the 


Court of Appeal, held that it was impossible to find who was 
responsible or to say exactly how the terrible disaster came about, 
or what (if any) breach of duty was committed or by whom. The 
builders and contractors were indeed negligent, it was held, in 
regard to the blocking with paint of a test-cock which, if in order 
and used, might have led to detection that water was coming in. 
But Lord Porter anticipated any question about Ee Polemis by 
what he said on p. 487. * Both companies [i.e., builders and sub- 
contractors] then in my view were negligent in respect of this 
careless painting of the rear door and their failure to detect the 
blocking of the orifice of the test-cock by a proper inspection. But 
negligence in failing properly to paint a ship it not necessarily 
negligence towards all or any of those on board her. The two 
companies no doubt owed a duty to all the ship’s company, both 
naval ratings and civilians, but would only be guilty of want of 
care towards them if the act or omission complained of would 
reasonably be anticipated as likely to cause them harm. No 
question of measure of damage arises here, as arose in Re Polemis 
and Furness Withy & Co. Lid. Your Lordships are concerned 
with the earlier question whether these defendants were negligent 
towards the two men whose widows are making a claim—a question 
similar in character to that discussed in Hay (or Bourhill) v. 
Young. Ought then Cammell Laird [the builders] or the Bitumastic 
Company [the painters] to have anticipated that the blocking of 
the test-cock would be an element of danger to any one on board 
the ship or to those two men in particular? I think not.... There 
is nothing to show that they knew or had reason to know of the 
purpose for which the test-cock was required. It created no anti- 
cipation in itself. On the same issue about the blocking of the 
test-cock, Lord Simon said (p. 421): ‘ After much reflection I 
have reached the conclusion that the Court of Appeal is right in 
saying that the blocking of the hole with paint is not the cause of 
the accident . . .". His Lordship has just approved * the common- 
sense tests [as to ** cause ""] indicated by this House in Yorkshire 
Dale Steamship Co. Ltd. v. Minister of War Transport. * He 
went on to say * It is not, in my opinion, conclusive to say merely 
that the blocking of the hole is not the cause because nothing would 
have happened if Lieutenant Woods had not opened the door ’. 
The unanimous judgments in the House of Lords were merely the 
culmination of long enquiries in the courts below and in the official 
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enquiries. Sit finis litium. To close the tragic story, J may note 
that Lieutenant Woods was killed in a motor accident in Ceylon on 
the day the House delivered their judgment. 

I venture the reflection that the law is not developed by 
imperfect or perhaps slightly misleading references to a single 
case. In fact all courts which discussed the Thetis Case proceed on 
the basis of recognising the authority and correctness of the 
ruling in Re Polemis and treat it as binding. I may add a recent 
statement of the ruling from Lord du Pareq's judgment in Aldham 
v. United Dairies (London) Ltd.5: ‘It may now be regarded as 
elementary law that in an action for negligence the plaintiff must 
prove, first, that the defendant as a reasonable man ought to have 
foreseen that the act or omission complained of might cause 
damage, [sc. to the plaintiff] and secondly, that the negligent act or 
omission directly caused the damage suffered by the plaintiff. If 
negligence is proved the defendant is liable for damage.caused by his 
negligence, even though he could not have been expected to foresee 
the exact kind or the ** type ” of damage which was caused in fact . . .". 
Lord du Pareq (then L.J.) was one of the Court of Appeal which 
sat on the Thetis Case in the Court of Appeal. I may perhaps add 
Lord Atkin's voice to the general approval by a short passage from 
Hambro Bros. v. Stokes, when he was a Lord Justice. He said ** 
* No doubt the particular injury was not contemplated by the 
defendant, but it is plain from Re Polemis and Furness Withy & 
Co. that this is immaterial. If the act would or might probably 
cause damage, the fact that the damage it in fact causes is not the 
exact kind of damage one would expect is immaterial so long as 
the damage is in fact directly traceable to the negligent act and not 
due to the operation of independent causes having no connection 
with the negligent act .. .. Lord Atkin, it is clear, means to the 
plaintiff. Thus all these eminent judges repeat the same views as 
those I have quoted on the measure of damages from the expressions 
of the great common lawyers in 1850 and later. 

I may add only one word about Aldham’s Case because the 
Court of Appeal there quoted and distinguished the earlier case of 
Cox v. Burbidge ?' which has sometimes been quoted as inconsistent 
with Re Polemis. In each of these cases the negligence charged 
was in leaving a horse uncontrolled. In the older case (Cow v. 
Burbidge) the defendant was absolved from blame because the horse 
there being an animal mansuetae naturae had given no evidence of 
vicious tendencies, whereas in the latter case it had. There was no 
negligence in the earlier case, because there was no scienter, whereas 
in Aldham's Case there was. What was at issue was the 
presence or absence of the particular duty of care flowing from the 
reasonable foreseeability or the reverse of the potentiality of 
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damage. I have only mentioned these cases because Aldham’s Case 
has been added by Denning L.J. to those which, like Dr. Glanville 
Williams, he has cited as leading him to wonder if Re Polemis can 
survive them. I do not repeat why, with all deference to the 
learned Lord Justice, I regard them as not affecting the survival 
of Re Polemis. 

If the rule as to the measure of damages depends on their 
foreseeability, that is, if the plaintiff can only recover in respect of 
a wrong such damages as the wrongdoer could be proved or deemed 
to have foreseen when he committed the tort, it is clear that a 
great upheaval of recognised authority would be necessary, indeed 
a breach of authority with tradition and precedents for which 
statutory enactments would be necessary. 

Holdsworth in his famous History ** has some interesting 
observations on this issue of the measure of damages in negligence. 
He regards Re Polemis as in accordance with the preponderance of 
recent judicial opinion. But I feel some difficulty in his view that 
this conclusion is perhaps open to question. He seems to dis- 
tinguish the measure of damages in negligence from the measure of 
damages in other wrongful acts, because, as he says, ‘ If we are 
basing liability on a negligent act, and if negligence consists in a 
failure to foresee results which ought reasonably to have been 
foreseen, it would seem that the negligent person ought only to be 
made liable to the extent to which he ought to have foreseen these 
results *. It seems to me that Lord Blackburn and Lord Sumner 
have both by anticipation answered that argument, which I think 
more plausible than sound, and in truth contrary to the whole 
course of the common law in dealing with compensation. It 
ignores the difference between responsibility and compensation. I 
cannot repeat what I have already written or the passages from 
the two great judges which I have already cited on this point, or 
again contrast the legal issue of a right to be compensated with the 
compensation for the actual damage. Holdsworth refers to 
Hadley’s Case, but as Lord Sumner has pointed out the contempla- 
tion of both parties is there essential, it is their common consensual 
appraisement of the extent of responsibility which the party was 
assuming if he made default. There can be no parallel between 
such a case and a case of negligence which is unilateral and 
inadvertent. The injured party's damage is experienced in fact, 
the reasonable anticipation of damage is anterior to the event, it is 
merely notional or imputed by law as evidencing the duty, breach 
of which is the wrong and cannot be deemed to exhaust even 
notionally the full or exact effect of the negligent act. But I need 
not attempt to repeat what I have written. I can conclude by 
repeating that Hadley's Case only refers to contemplation as an 
element affecting damages in the sense of the contemplation of both 
parties. * Contemplation ’ of one party is as irrelevant in regard to 
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damages in the case of negligence as in the case of any other wrong, 
including breach of contract. 

Holdsworth however goes on to say that on * historical grounds ? 
(on ‘which no one could speak with greater authority than 
Holdsworth) Re Polemis * shows the continuous bias of the courts 
in favour of making a defendant liable for all the consequences of a 
wrongful act flowing directly therefrom, without reference to his 
mental state?. He further says that the rule *is historically 
. interesting because it shows the continued adherence to the very 
primitive principle laid down by Bacon and Hale, that in adjudi- 
cating upon questions of civil liability, the law looks not at the 
extent of the demerits of the wrongdoer, but at the damage of the 
party injured’. A third ground which he adduces in support of 
the rule in Re Polemis is that it makes it very much easier to 
estimate the measure of damages because * it makes it unnecessary 
to separate the items of damage fairly attributable to the 
defendant's negligence, from those not fairly attributable °. 

I should venture to criticise the last explanation for several 
reasons, in particular because of the analogy which he seems to 
draw between damages in negligence and contributory negligence. 
In contributory negligence there is a very substantial ground for 
distinguishing the damage due to the latter: the conduct of two 
persons, plaintiff and defendant, is in question and no difficulty in 
practice is experienced in reducing the plaintiff's claim to the extent 
that the damage results from his own fault in part. This.is now 
done under the Contributory Negligence Act of 1945, as it has been 
done for generations in the Admiralty Court. But in negligence 
due solely to the act of the defendant, there is no such ground of 
distinction: the whole damage (i.e., directly resulting from the 
wrong) is attributable to the defendant. There can be no division 
except what is wholly arbitrary, like the apportionment under 
Limitation of Liability laws. It is not a question of what is easy or 
difficult, but what is practically possible. There is no logical test 
of division. The Polemis rule as stated by Scrutton L.J. and 
others requires that the damages recoverable should be measured 
by the direct consequences, which excludes remote or extraneous 
causes. It may further be noted (perhaps it is too obvious to 
mention) that the rule as applied in Bourhill’s Case and elsewhere 
fixes attention on the particular duty to the plaintiff and limits 
recovery to results of breach of that duty. It is misleading to speak 
as if damages not so limited could be included. The interest of the 
defendant must be safeguarded so as to avoid saddling him unfairly 
with any more than the plaintiff's loss directly due to that breach 
of his duty, but in so far as that breach has resulted in damage to 
the plaintiff, it would be unfair to leave the plaintiff to bear the 
damage so resulting and due solely to the defendant's fault. Some- 
one has to bear the loss, though with the help of insurance the “wlti- 
mate burden will fall in the great majority of cases on the insurer, 
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who recoups himself by the premiums he receives. In some cases 
of frequent occurrence, such as motoring accidents, Parliament has 
intervened to compel motorists to carry insurance, and thus both 
the risk of the delinquent being ruined by having to pay the damages 


' and the risk of the sufferer not being paid his loss which might have 


exceeded the delinquent's financial capacity are eliminated. 

I have I think met the objection that if foreseeability is a 
sufficient test to fix responsibility for his act, it should also be a 
test for the measure of damages. There is no real analogy. 

There have been such changes in the application of principles 
of the common law and in the principles themselves that I do not 
seek to forecast the future. I have been occupied in attempting to 
explain what is the effect of Re Polemis. I am not sure it has 
been everywhere understood. f 
WRIGHT.* 


4 


* Lord Wright of Durley, P.C., G.c.M.G., F.B.A., LL.D., was one of the judges of 
the King's Bench Division, 1925-32; a Lord of Appeal in Ordinary, 1982-5, 
1037-47; Master of the Rolls, 1935-7; Chairman of the United Nations War 
Crimes Commission, 1945; author of Legal Essays and Addresses and many 
articles. 
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STANDARDS OF PROOF IN THE 
DIVORCE COURT * 


* À CORRECT mode of expressing degrees of persuasion and proba- 
tive force °, said Bentham,’ is * an object of no inconsiderable 
importance; and the further we go into the subject the clearer will 
be the light in which the importance of it will present itself.’ His 
solution of the problem, which was that of a numerical scale 
wherewith to evaluate these degrees, he tendered as the only 
adequate method of assessment owing to ‘the incapacity of 
ordinary language for expressing degrees of persuasion and proba- 
tive force ’. Such incapacity * of language, it may be surmised, is 
likely to be at the root of the difficulties which may arise from the 
Court of Appeal’s recent decisions upon the standard of proof of 
matrimonial offences, which bid fair to upset a terminological 
distinction which has grown up over the last century and a half 
between proof in civil and criminal cases. The question of the 
application of the criminal courts’ standards to cases in the Divorce 
Court has ‘ caused a certain amount of discussion, and, no doubt, 
the question may require to be finally settled hereafter ',? but, 
although the Court of Appeal has, since the occasion of that dictum, 
taken at least two opportunities of pronouncing on the matter * 
and the House of Lords has had before it? a case in which ‘a 
question was raised as to the standard of proof ’, it may be doubted 
whether finality has been reached. Indeed, it may well be that 
the last word will remain with Locke * who told us that in the 
twilight of probability ‘it is impossible to reduce to precise rules, 
.the various degrees wherein men give their assent’’; but it is 


* Based upon a lecture delivered to inaugurate the Chair of Jurisprudence in the 
University of Bristol. 1 Rationale of Evidence, Bk. I, c. 6. 
Or, rather, inconsistency : see n. 66, infra. 
Per Bucknill L.J. in Davis v: Davis [1950] 1 All E.R. 40. . 
In Gower v. Gower [1950] 1 All E.R. 804 and Bater v. Bater [1950] 2 All E.R. 
458. More recently, Bucknill L.J. ([1950] P., at p. 188) has cited with approval 
the dictum of Lord Birkenhead L.C. in C. (otherwise H.) v. C. [1921] P. 339, 
408, to the effect that ‘ the petitioner must remove all reasonable doubt’ where 
she undertakes the burden of proof of ‘a grave and wounding imputation ' of 
hysical incapacity. ; 
reston-Jones v. Preston-Jones [1951] 1 T.L.R. 8; [1951] 1 All E.R. 124, 
Essay on the Human Understanding, Bk. IV, c. 16, s. 9. 
Usually, the probability on which one must act is ‘ vague and quite incapable of 
numerical measurement ' as it involves ' intrinsic doubtfulness ' (Russell Human 
Knowledge, p. 357). Since ' feelings of great intensity do not have parts which 
are themselves feelings of less intensity’, it follows that ‘we need not think 
of degrees of acceptability as fractions like the degrees of probability in matters 
of chance ' (Kneale, Probability and Induction, p. 15, 246). And, although the 
law is concerned only with degrees of belief which are rational, that is, with 
those logically justified by the evidence, yet these can be expressed only in ims 
of degrees'of confidence. And perfect confidence, it may be remembered, is an 
unattainable upper limit: cf, Bentham, op. cit., Preliminary View, c. 12. 
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submitted that the administration of justice requires a greater 
measure of precision that that so far vouchsafed by the courts.? 
To the now traditional civil cases capable of proof by a 
preponderance of evidence and criminal cases sustainable only by 
proof beyond reasonable doubt, there is added a new type of civil 
case to be proved beyond reasonable doubt but not necessarily so 
strictly as would be required if it were a criminal case. The 
distinction in the recent past has been that in a criminal case a 
jury could find a fact only if such doubts as they had were vague, 
shadowy, fanciful or trivial, whereas in a civil case their doubts 
might, in spite of their finding, be real or substantial. The dis- 
tinction between trivial and substantial doubts came to be expressed 
in the two contrasted terms proof by preponderance of evidence 
and proof beyond reasonable doubt.' These two terms appear to 
have been employed to indicate respectively the minimum of proof 
on which it would be rational to found a belief ‘and the maximum 
of proof of which in human affairs we are capable.’° They appear, 
moreover, to have been commonly employed to distinguish civil ** 
from criminal cases.!? This dichotomy, which was perhaps an over- 
simplification, has now disappeared in order to make room for the 


Divorce, Court’s requirements of a degree of assurance higher than . 


is normally expected in a civil case, but lower than is required in a 
criminal case.'? The decision of the Court of Appeal in Bater v. 


3 In Lyons v. Lyons (Carne intervening) [1950] N.I. 181, Andrews L.C.J. 
declared the law to be in an unsatisfactory state which called for the interven- 
tion of the legislature or of the House of Lords to ' remove the ambiguities 
which have arisen from conflicting judicial opinions, and so clarify a situation, 
the continued retention of which would not be to the credit or advantage of legal 
administration’. It is submitted with respect that the subsequent decision of 
the House of Lords in Preston-Jones v. Preston-Jones, supra, does not afford 
the ‘ clarification ' which the learned Chief Justice considered so necessary. 
See, for example, the distinction taken in Starkie's Evidence (1824) I, 450-8, 
514, IL, 414-5. 
10 * Moral certainty and the absence of reasonable doubt are in truth one and the 
same thing.’ (Taylor on Evidence, 12th ed., p. 67.) 
11 With the exception of bastardy proceedings, where, for a reason of public policy 
quite distinct from that in criminal cases, proof beyond reasonable doubt is 
required: see 65 Li.Q.R. 293, n. 32. ; 
That this distinction has been taken in the courts appears most clearly perhaps 
from those cases in which the proof of some matter is placed on the accused, for 
there the jury should be directed that ‘ the burden of proof required is less than 
that required at the hands of the prosecution An proving the case beyond reason- 
able doubt; and that the burden may be discharged by evidence satisfying the 
jury of the probability of that which the accused is called upon to establish ' 
(R. v. Carr-Briant (1943) 59 T.L.R. 300, 302), Cf. R. v. Ward [1915] 8 K.B. 
696, cited in the above case as being to the effect that the accused is never placed 
ih such a position ‘as to require of him that he should prove his case beyond 
reasonable doubt ’. : . 
The ratio decidendi of Bater v. Bater, supra, is that the Divorce Court's and the 
Criminal Court's standards are distinct. In his note upon Preston-Jones 
v. Preston-Jones, in 14 M.L.R. 225, Mr, Treitel concludes that no such distinc- 
tion can now be drawn, since even Lord MacDermott’s rejection of an analogy of 
éfe criminal.law is coupled with an acceptance of ‘the same genera] stan- 
dard’ as applicable to both. As the matter stands, however, the Court of 
Appeal has clearly stated the existence (though not the nature) of a distinction 
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Baier'!* that the term ‘beyond reasonable doubt? is apt to 
describe the standard of proof in this last type of case, while it 
impliedly indicates the illogicality of the former simple distinction, 
may nevertheless give rise to more problems than it solves. A 
consideration of these problems may perhaps with advantage be 
prefaced by an indication of the fact that the courts have recently 
reached their conclusion in three distinct stages, for they have 
decided first, that (at least some) matrimonial offences require 
proof beyond reasonable doubt as in criminal cases; then secondly, 
that proof as in criminal cases is not (always) required; and then 
thirdly, that, none the less, proof beyond reasonable doubt is 
required. 

The earliest express equation of the standards of proof in 
criminal and matrimonial cases appears to be in the dictum of Lord 
Merriman P. in Churchman v. Churchman.** The Court of Appeal 
applied this principle to a charge of adultery in Ginesi v. Ginesi '* 
and it is to be remarked that proof beyond reasonable doubt and 
criminal proof were there regarded as one and the same thing. In 
Davis v. Davis," however, the court held that a charge of cruelty 


„as a ground for dissolution of marriage does not require the same 


standard of proof as is required in a criminal court, so that Ginesi 
v. Ginesi !* could in the light of that decision be regarded as sus- 
tainable, if at all, only on the ground of the * criminal * character 
of an act of adultery.? While the court’s negative conclusion in 
Davis v. Davis !* (that.eruelty does not require criminal proof) is 
clear, it is by no means so obvious what positive requirement was 
then envisaged. Bucknill L.J. while agreeing that * a slightly too 
high standard of proof’ was set up by the trial judge (who had 


between the two standards, and a rejection of this proposition is in no way 
necessarily implied by the decision in Preston-Jones v. Preston-Jones. Indeed, 
had the House considered that its decision concluded this point, one would have 
expected the Court of Appeal’s explicit decision to the contrary to have war- 
ranted treatment less cavalier than a casual and somewhat elliptical reference 
in the last speech to be delivered. It is submitted, therefore, that it would be 
safer to regard the point as still open, though, to the present writer, the possi- 
bility of finding a formula to express the difference alleged to exist seems remote. 
More recently, however, Evershed M.R. has gone out of his way to utter the 
warning, in Allen v. Allen [1951] 1 All E.R. 724, 781, that he * must not be 
taken to be asserting any direct connection in point of onus of proof ' between 
adultery and a criminal charge. 

14 [1950] 2 All E.R. 468. 

15 [1945] P. 44. Although the President's pronouncement that ‘ the same strict 
proof is required in the case of a matrimonial offence as is required in connection 
with criminal offences properly so called’ has been judicially referred to as a 
dictum, Lord Merriman, in Fairman v. Fairman [1949] P. 841, expressed his 
doubt whether it was merely obiter. 

16 [1948] P. 179. 

17 Adultery ' must be proved with the same strictness as is required in a criminal 
case. That means that it must be proved beyond reasonable: doubt to the satis- 
faction of the tribunal of fact ' (per Tucker L.J., at p. 181). 

18 [1950] P. 125. e 

19 See 66 L.Q.R. 35, 38, and per Denning L.J. in Gower v. Gower [1950] * All 
E.R. 804, 806. , 
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required criminal proof), held nevertheless (at p. 127) that * if there 
is any reasonable doubt at the end of the case, then the burden of 
proof has not been discharged *. There is, however, nothing in the 
judgment of Denning L.J. to indicate that proof beyond reasonable 
doubt is required, for the learned Lord Justice expressly states that 
the statutory burden of * satisfying ’ the court °° * is: not a burden 
of extraordinary weight ^.?' Indeed, in a later passage (at p. 129) 
the opinion is indieated that if crimirial proof is not required, proof 
beyond reasonable doubt is not required. ‘ There is, it seems to 
me ’, said the learned Lord Justice, ‘ a danger in asserting, what 
the statute does not assert, that the charge must be proved beyond 
reasonable doubt, because of the temptation it affords to give 
effect to shadowy and fanciful doubts. That standard is a proper 
safeguard to persons accused in criminal cases, but, if applied in 
divorce cases, it may mean unjustly depriving an injured party of 
a remedy which he ought to have’. This statement of law, it may 
be said with respect, not only indicates the rule, and the reason 
for the rule, which justice between the petitioner and respondent 
calls for, but it also implies that whenever a standard of proof 
higher than a balance of probability is required, it can be justified 
only on the ground of the consequences of the judgment, and not 
on the ground of the nature of the fact in issue.” In Bater v. 
Bater, however, both Bucknill and Denning L.J. agree that, 
although criminal proof is not required in the Divorce Court, 
nothing less than proof beyond reasonable doubt will suffice. Thus, 
* the phrase “ reasonable doubt" can be used just as aptly in a 


20 By s. 178 of the Supreme Court of Judicature (Consolidation) Act, 1925, as 
substituted by s. 4 of the Matrimonial Causes Act, 1950, the court must be 
* satisfied on the evidence that the case for the petitioner has been proved’. In 
Lyons v. Lyons (Carne intervening), supra, Andrews L.C.J. points out that the 
statute ‘does not expressly define the standard of proof required’. 
21 Tt will be suggested below that an ‘ordinary’ burden of proof is merely that 
of establishing a preponderance of probability, for it is rational to believe what 
is probable, though it may not always be rational to act upon such a belief: see ` 
n. 44 infra. This has always been the standard of proof in civil cases: see 
Dyer C.J. in Newis v. Lark, Plowd. 412, cited by Willes J. in Cooper v. Slade, ` 
6 H.L.C. 746, 772. 
It is submitted that this was, unhappily, lost sight of in Bater v. Bater [1950] 
2 All H.R. 458. 
[1950] 2 All E.R. 468. This decision is implicit in the earlier judgment in 
Gower v. Gower [1950] 1 All E.R. 804, but it might be submitted that the 
matter was there left inconclusive for, adultery having been proved by an 
irresistible inference leaving no doubt, the court's pronouncement of what lower 
standard might have sufficed might be said to be obiter. Bucknill L.J. after 
distinguishing between proof in civil cases (‘on a very small margin of pre- 
ference’) and that in criminal cases (' beyond reasonable doubt’, that is, 
excluding ‘any reasonable hypothesis consistent with innocence’) expressly 
applied the latter test, and with this Denning L.J. agreed, subject to the caveat 
that the court was not irrevocably committed to a requirement of criminal proof 
of adultery. It may be, therefore, that the standard of proof actually adopted 
in Gower V. Gower indicates no more than that such standard was in fact 
reached and not that such standard is required. The finding of the trial judge 
was reversed because ‘he required an exceedingly high standard of proof’ 
(afr Denning L.J., at p.-805), though it is difficult to see what stricter test is 
applicable than that expressly applied by the Court of Appeal, viz., the exclusion 
of ‘ any reasonable explanation consistent with innocence '. i 
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civil or a divorce case as in a criminal case * (per Denning L.J. at 
p. 459). But, if this be so, it is a little difficult to understand the 
earlier warning of * the danger in asserting, what the statute does 
not assert, that the charge must be proved beyond reasonable 
doubt °. The change of opinion implicit in Davis v. Davis ?* has 
apparently been reached by the persuasion of Denning L.J. against 
his earlier (and, it is submitted with great respect, better) judg- 
ment. Against that judgment, and that of the court in Ginesi v. 
Ginesi,” there has prevailed the opinion?’ that, although the 
Divorce Court will not expect criminal proof, it will not be content 
with * normal ’ civil proof, for the court must be satisfied, and ‘to 
be satisfied and at the same time to have a reasonable doubt seems 
to me to be an impossible state of mind’ (per Bucknill L.J. at 
p. 458). It is submitted with respect that this is to overstate the 
meaning of the word ‘ satisfied’, a word which has traditionally 
been employed to describe the state of mind required of a jury in 
civil cases.’ A jury may be satisfied in such cases and still have 
that ‘ modest doubt ’ which, Shakespeare ?? tells us, * is called the 
beacon of the wise ’. Í 

But if the term * proof beyond reasonable doubt ’ is no longer 
to be confined to defining the. minimum required in a criminal 
court, and is to be employed to describe the minimum required in 
“some civil cases *° (on the ground that the reasonableness of doubts 
differs from case to case) why should not the term be used in all 
civil cases, as logic would then demand? If it be true that ‘a 
doubt may be regarded as reasonable in the criminal courts which 


24 [1950] P. 125. 

25 [t may further be remarked that, on the occasion of his explanation of the stan- 
dards of civil and criminal proof in Miller v. Minister of Pensions [1947] 2 All 
E.R. 872, the learned Lord Justice would appear to have been satisfied to 
employ the traditional expressions ' preponderance of probability ' and ‘ proof 
beyond reasonable doubt '. 

26 [1948] P. 170. i : 

27 Consistently advocated by Bucknill L.J. in Davis v. Davis, Gower v. Gower and 
Bater v. Bater, supra. ' f 

28 See, for example, -the Reporter's note in Magee v. Mark (1861) 11 Ir.C.L.R. 
449, 469. Though ' satisfy’ may mean ' to set free from doubt or uncertainty ’, 
it may also mean ‘to be accepted as all that can reasonably be desired’. A 
person may be satisfied without being fully convinced; he may be satisfied by 

` what is sufficient in the circumstances. In the Universities, it may be surmised, 
pass students frequently ‘ satisfy the examiners’ in this sense. So, too, in civil 
proceedings, for ‘ it is in the very nature of a vast number, and of probably the 
majority, of disputed questions of fact in civil controversies, that to whatever 
side the tribunal inclines, it determines with some mixture more or less, of 
doubt in its judgment. But a firm mind ought (not). . . to forebear from 
deciding by reason of a doubt’ and ‘ the jury, although they may consider the 
case & doubtful one, may, upon weighing the evidence, and finding their minds 
sufficiently influenced by a preponderance of it on one side, be satisfied of the 


fact, by that preponderance . . . ' (per Pigot C.B., in Magee v. Mark, supra, at 
pp. 463 and 468). Cf, Bentham, op. cit., Bk. I, c. 6, s. 8. e 
29 Tr. & Cr., ii, ii, 16. E 


30 Per Bucknill L.J. [1950] 2 All E.R. at p. 458. 
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would not be so in the civil courts ^,?' then, in the only sense in 
which this is true, all judgments should be beyond reasonable 
doubt, for the reasonableness of the doubt is thereby related not to 
the belief but to the action which is to follow upon the belief, on 
the principle that * of two hypotheses it may be rational to act on 
the less probable if it leads to the greater good *.?? For the purpose 
of rational belief per se, however, one must ignore all doubt except 
that which tips the scales over to improbability ; as between a fact 
and its contradictory, a rational man must believe that which has 
the barest probability. Any court which ‘ finds’ a fact asserts 
that it has reasons for believing the existence of the fact and for 
behaving as if these reasons justified a belief in the certainty of the 
existence of the fact. The doubts which it has, and reasonably 
has, are dismissed as impracticable and the question is treated as 
settled.?^ This is universally true of all findings of fact, no 
matter what the nature of the fact found, the purpose of the 
finding or its practical consequences. It is as true of a finding on a 
balance of probabilities as it is of a finding beyond reasonable 
doubt. When a court finds for a plaintiff on a preponderance of 
probability, it is obvious that it has doubts, but it has less doubts 
about the plaintiff’s case than about the defendant's. Equally, 
when a court finds a fact beyond reasonable doubt, it does not find 
the fact beyond doubt. It finds (i) that it has doubts, (ii) that the 
existence of these doubts is reasonable (because of the limitations 
of the inferences of common sense and science, by reason of which 


31 Per Denning L.J. [1950] 2 All E.R. at p. 459. So far as concerns beliefs per se 
this statement is not true, for evidence of fact must have the same effect upon 
the beliefs of a rational tribunal, no matter what the consequences of those 
beliefs. The statement is true, however, of actions based on those beliefs. 

32 Keynes, Treatise on Probability, p. 307. Lord Keynes’ use of the term ‘ prob- 
able’ to cover not’only that which it is rational for us to believe but also the ` 
hypothesis on which it is rational for us to act is a source of confusion, for the 
latter is a preference rather than a rational probability; it is an estimate as to 
the future. Of the making of this estimate, Lord Keynes says no more than that 
we should determine the probabilities before acting, but Leibniz (cited by 
Keynes, op. cit., p. 911, n. 1) proposed that if a litigant's claim to a sum of 
money is twice as probable as that of his opponent, the sum should be divided 
between them in that proportion. Lord Keynes adds his opinion that ' the 
doctrine seems sensible ' but it appears never to have been acted on. 

33 ‘ The great excellency and use of the judgment is to observe right, and take a 
true estimate of the force and weight of each probability; and then casting them 
up all right together, choose that side which has the overbalance' (Locke's 
Essay on the Human Understanding, Bk. IV, c. 17). The earliest legal disser- 
tation on evidence—Gilbert's—adopts Locke's conclusions and terminology and 
opens with the proposition that ' what is to be done, in all trials of right, is to 
range all matters in a scale of probability, so as to lay most weight where the 
cause ought to preponderate '. In practice, 'the result is seldom more than & 
slight elevation or depression of one of two or more sets of comparative proba- 
bilities ’ (Powell's Law of Evidence (1868) p. 2); and see 65 L.Q.R. 220, n. 8, 
and n. 4). 

34 ' We should, in practice, treat as certain whatever has a very high degree of 
probability. ‘This is a matter of common sense’ (Russell, op. cit., p. 417). 
phe the court does this, it does not assert that it knows something which it 

oes not, and cannot in the nature of things, know, but it none the less acts as 
if it had such knowledge. 
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limitations, its conclusions can be no more than probable); but 
(iii) that, because of the trivial nature of these doubts, it would 
be reasonable to act as if they did not exist. Thus for a conviction 
in a criminal case any hypothesis consistent with innocence must 
be considered so unlikely that it can be treated in practice as 
impossible. Proof beyond reasonable doubt, therefore, becomes 
proof beyond those doubts which cannot be ignored in practice.** 
But so in this sense is all proof in a court of law. It is, therefore, 
submitted that, if the term proof beyond reasonable doubt is no 
longer to be related to belief per se and employed as a term of art 
to define proof in criminal cases, it should logically be applied. 
equally to all cases.?^ 

It would appear, therefore, that in a court of law, reasonable 
doubt is not * simply that degree of doubt which would prevent a 
reasonable and just man from coming to a conclusion ’,*’ it is that 
doubt which would prevent his acting on that conclusion. The 
question for the courts is not simply whether an opinion is rational, 
but whether it is rational to act upon it, for a rational belief as to 


35 Reasonable doubt is a doubt which must be taken into account. Normally, in 
a civil case, account must be taken of a doubt cnly if it results in a rational 
opinion that the fact in issue is less likely than not, whereas in a criminal case 
account must be taken of a doubt if it results in a rational opinion that the con- 
tradictory of the fact in issue is more than a ‘remote possibility’. The mere 
possibility of the truth of a hypothesis consistent with innocence will not entail 
an acquittal, for, if it would, a jury would then be permitted 'to acquit on 
light, trivial or fanciful suppositions and remote conjectures ' which would be 
‘a virtual violation of the jurors’ oath ' (Starkie, op. cit., I. 514). The impossi- 
bility of the accused's hypothesis need not be demonstrated; it is enough to 
show that it is ' not in the least likely’. This is a recognition of the fact that 
any calculation of probabilities a posteriori must be uncertain, for ' probability 
begins and ends in probability ' (Keynes, op. cit., p. 822). But the difference 
between the civil and criminal jury is none the less important. Might one 
venture to call the civil jury probabiliorists and the criminal jury (on occasion) 
probabilists ? 

36 Tt is submitted, however, that it would be better to confine the term ' beyond 
reasonable doubt’ to criminal cases and to accept Starkie's proposition 
(Evidence, I, 451) that ' the distinction between full proof and preponderance of 
evidence is in its application very important’. The suggestion made by Dr. 
Allen (Legal Duties, p. 287) that there is no distinction between the two appears : 
to be based on the view that the highest degree of assurance is necessary for all 
conclusions of fact in the courts, because otherwise a jury need not take the 
game amount of care in a civil as in a criminal case. It is submitted that this 
does not follow. The,jury must be equally careful—to apply whichever of the 
respective standards the law requires. 7 

37 Per Denning L.J. in Bater v. Bater [1950] 2 All E:R. 458. If by ' conclusion " 
is meant belief in, or assent of the mind to, a proposition rather thar its contra- ` 
dictory, a rational man is held from such conclusion only when the doubt is 
strong enough to establish the improbability of the proposition and the conse- 
quent probability of its contradictory. 

38 The court may hold a petitioner to be justified in his claim to a reasonable belief 
in his wife’s adultery on evidence upon which the court could not award him a 
decree: Douglas v. Douglas [1951] P. 85. But where a husband has attempted 
and failed to establish his wife’s adultery beyond reasonable doubt, it is no 
longer open to him to allege that he still has a reasonable belief in her adultery: 
Allen v. Allen [1951] 1 All E.R. 724. But this conclusion is not dictated by 
logic; it is a matter of policy, as in the case of the prisoner given the benit of 
the doubt (see per Evershed M.R., at p. 731). 
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the probability of an event is not in itself a conclusive guide to 
rational action.” The law realises that it must always run the risk 
of failure when it acts (as it must) on probability alone, and in 
assessing what is best to be done there is a double risk of error— ` 
that of a wrong assessment of events of the past (and a consequent 
erroneous belief) and that of a wrong assessment of the future (and 
a consequent injudicious act). The question is always that of the 
: degree of risk which is justified and the risk is assessed primarily in 
. terms of the consequences of the judgment to be pronounced. While. 
it is logic which dictates the rationality of belief, it is publie policy 
which dictates the rationality of action. Logic compels a jury to 
find a fact A rather than its contradictory B, even when their doubts 
of A are substantial, provided their doubts of B are more sub- 
stantial. If it were not for considerations of publie policy, it would 
be irrational to ask a jury to find the contradictory of a fact merely 
because they had substantial doubts about the fact itself. It is 
such reasons of poliey (based upon the consequences of the jury's 
finding) which explain why a jury may be instructed to return a 
verdict of not guilty even though their doubts concerning the 
accused's story outweigh those concerning that of the prosecution. 
The jury’s finding flies in the face of what reason would dictate," 
were it not for considerations of public policy. The requirement of 
strict proof in criminal cases is, therefore, explained only in terms 
of the consequences of the fact found, it cannot be explained in 
terms of the nature of the factum probandum.*' If, therefore, one 
is to accept the Court of Appeal's decision ** that proof beyond 
reasonable doubt is to be required in some civil cases only,?? it 
would seem to follow that the selection of such cases must depend 
upon the nature of the consequences and not upon the nature of 
the facts to be proved. 

But Denning L.J. makes clear his opinion ** that the selection 
of those cases which require proof beyond reasonable doubt depends 
on the nature of the facts in issue. There is no absolute standard 
proof. In civil cases * the degree depends upon the subject-matter ° 


39 I may reasonably believe there will be little traffic along my shortest route, but I 
may nevertheless behave rationally if I take a longer route in order to avoid the 
possibility of missing a train. Similarly, a jury may reasonably believe that 
an accused is probably guilty, but may nevertheless behave rationally if they 
return a verdict of not guilty in order to avoid the possibility of convicting an 
innocent man. The missing of the train and the consequences of convicting the 
accused are extraneous factors in assessing the probability of the facts in issue, 
but are all-important in a consideration of the rationality of conduct. 

40 ' That a man should afford his assent to that side on which the less probability 
appears to him, seems to me utterly impracticable’ (Locke, Essay, Bk. IV, 
c. 20, s. 15). The jury, therefore, by their verdict of not guilty may perpetrate 
a fiction. 

41 Lord Oaksey's dictum ([1951] 1 All E.R., at p. 183) that ‘ what is reasonable 
doubt... varies in practice according to the nature of the case and the punish- 
ment which may bé awarded ’ is true only in this sense. 

42 In Bater v. Bater [1950] 2 All E.R. 458. : 

13 "Is is clearly envisaged by both Bucknill and Denning L.JJ. 

14 [1950] 2 All E.R. at p. 459. 
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and, although strict criminal proof is not required, it is necessary 
to establish ‘ a degree of probability which. is commensurate with 
the occasion ’, and ‘ likewise a divorce court should require a 
degree of probability which is proportionate to the subject-matter °. 
Hence, in civil actions fraud will naturally require a higher degree 
of probability than negligence, while in criminal cases, the proposi- 
tion * as the crime is enormous so ought the proof to be clear °’ is to 
be read as a reference not only to the weight of the evidence 
required, but also to the standard of credence to be induced by it.*° 
But it cannot be over-emphasised that the reasonableness of one’s 
doubts depends on the antecedent improbability of the fact in issue 
when considered in conjunction with the weight of the evidence 
adduced; it cannot depend solely on ‘ the nature of the subject- 
matter. The nature of the subject-matter is only one element to 
be considered in assessing the antecedent improbability. The 
maxim cited by the learned Lord Justice as being relied on ‘ by 
many great judges °’ is one which indicates no more than that doubt 
is less easily dispelled in a serious than a trivial charge because of 
the greater antecedent improbability of the serious charge,*® which, 
therefore, requires a greater amount of evidence to reach a balance 
of probability in its favour. Thus, the difference in degrees of 
antecedent improbability affects the quantity of evidence required 
to dispel reasonable doubt; it does not in any way affect the 
standard of proof to be achieved for this purpose. The 
reasonableness of one’s doubts will differ from case to case, not 
according to the nature of the facts to be established, but according 
to the antecedent improbability of these facts, relatively to the 
weight of evidence. Thus, the reasonableness of a doubt may differ 
as between a case of fraud and a case of negligence (as Denning L.J. 
remarks 4*); but it may also differ as between one case of fraud and 
another, and as between one case of negligence and another—and 
the difference will not arise exclusively out of the nature of the 
fact in issue per se. In a serious charge, one may have further to 
go to reach the goal of rational belief, but it is not natural (as 
Denning L.J. asserts it to be **) that that goal should itself recede 
into some standard higher than rational belief calls for.*? 


45 The illogicality of this interpretation of the maxim has frequently been 
remarked on. The maxim does not relate to standards of proof; it is concerned 
with amounts of proof: see, e.g., Wills on Circumstantial Evidence (7th ed.) 
c. 6, r. 5 (pp. 330-5). 

46 The ‘ plain reason ' for the maxim is ‘ that there is . . . an immense antecedent 
improbability to be got over and subdued by proof’ (Reporter's note to R. v. 
White, 4 F. & F. 888). But even this assumption is no more than generally 
true. 

47 The earliest writers appear to assume this: see, e.g., Gilbert’s Law of Evidence 
(6th ed., p. 183). 

48 In Bater v. Bater [1950] 2 All E.R. 458, 459. Indeed, the learned Lord Justice 
asserts that the reasonableness will differ, but this, it is submitted with respect, 
is logically inaccurate, though no doubt true of the vast majority of cases. 

19 ' A civil court, when considering a charge of fraud, will naturally reque a 
higher degree of probability than that which it would require if considering 


! 
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If, then, proof beyond reasonable doubt is a standard to be 
applied i in some civil procedings, and a selection of these proceedings 
is to be made, it would seem that that selection cannot be logically 
dictated by the subject-matter.°° The selection will have to be made 
a matter of public poliey dependent upon the consequences of the 
proceedings. The law has fixed its standards of proof in terms, not 
of rational belief, but of the ultimate consequences of acting upon 
the conclusions reached. It is this which explains the strict proof 
required in criminal cases (a measure of mercy thrown to the 
accused) and in legitimacy cases (for the protection of the family). 
Is there any such requirement of social policy in the Divorce 
Court? The present writer's suggestion ?' that the Divorce Court's 
arrogation to itself of ‘a peculiar duty of protecting the sanctity 
of marriage °’ ?? might alone explain the requirement that adultery 
be proved beyond reasonable doubt became untenable in the light 
of the Court of Appeal’s decision in Davis v. Davis, but it is 
submitted that the acceptance by the House of Lords ?* of require- 
ment of some higher standard of proof for adultery was in 
justificatory terms which come within the phrase suggested above 
and which necessitate the extension of this requirement to all 
grounds of dissolution of marriage. It is submitted that the essence 
of the decision is to be found in Lord MacDermott’s speech,?? to the 
effect that the higher standard of proof is required by * the publie 
interest which requires that the marriage bond shall not be set aside 
lightly or without strict enquiry ’, so that it would be ‘ out of 
keeping with the anxious nature’ of the statutory provisions to 
dissolve a marriage upon proof which was not beyond reasonable 
' doubt. And although his Lordship rejected any analogy drawn 
from the criminal law, he concluded that the reason for the require- 
ment of the higher standard was in each case to be found * in the 


whether negligence was established ' (p. 459). It is submitted with respect that 
there is nothing natural in requiring proof beyond reasonable doubt. Of the 
requirement of that standard in the criminal courts, it has been said that ' it is 
the substantive criminal law which fixes the amount of conviction to be 
obtained in the mind of the tribunal’ (Thayer, Preliminary Treatise on the Law 
of Evidence (1898) pp. 836-7). 

50 It is suggested by Denning L.J. that a degree of probability ‘as low as 51 per 
cent.’ would be enough ‘in some cases’. But, in judging between a fact and 
its contradictory, 51 per cent. probability must suffice for reasonable belief in 
all cases, though it might not suffice in a consideration of the action to be based 
on that belief. -Even where a case will ‘ draw consequences of moment after it’, 
says Locke, ' the greater probability will determine the assent’ (Essay, Bk IV, 
c. 20, s. 16). 51 65 L.Q.R. 220. 

52 Latey on Divorce, 13th ed., p. 112 and the dicta there cited. Cf. per Buck- 
nil L.J. in Barker v. Barker [1960] 1 All E.R. 812, to the effect that ‘no one 
should regard a divorce petition as being in the same category as a writ of 
summons in a civil action ' (p. 813), for ' the State is an interested third party 
in a divorce petition. Its interest is to see that due regard is paid to the bind- 
ing sanctity of marriage’ (p. 812). The functions of the judge in the Divorce 
Court cannot be said to be in accord with the accusatorial nature of common 
law proceedings: see, e.g., 67 L.Q.R. 67, 78. 

53 ve 950] P. 125; see 66 L. QR. 38. 

Preston-Jones v. Preston-Jones [1951] 1 T.L.R. 8; [1951] 1 All E.R. 124. 

is [1951] 1 T.L.R., at p. 23. 
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gravity and public importance of the issues’. If, however, it be 
thought that some such explanation will not suffice (or is considered 
unnecessary) to rationalise the requirement of the higher standard, 
there would appear to be no reason why a petitioner for divorce 
should not be entitled to a decree, upon establishing a 51 per cent. 
probability of his allegation (whatever it might be). If public 
policy, in the form of the requirement of some special protection to 
be afforded to the sanctity of marriage, does not intervene in the 
conflict between the parties,°* why should not a petitioner for 
divorce be entitled in justice to ask the court to act upon its 
rational belief based upon the 51 per cent. probability of the story 
he has told? Why should the court act upon the respondent’s 
: improbable story, if publie policy is indifferent in the matter? If, 
on the other hand, there is some principle of publie policy 
requiring for proof of matrimonial offences something more than a 
mere balance of probability, if, that is, the requirement of the 
higher standard of proof is to be justified on the ground that it is 
necessary to prevent a too facile disruption of the marriage tie, it 
would seem inevitable that no distinction can be drawn between the 
‘standard of proof required for one ground of divorce * and that 
for any other. 

It remains, therefore, to consider whether, after its decision in 
Preston-Jones v. Preston-Jones, it is still open to the House of 
Lords to permit a petitioner to establish adultery by something 
less than proof beyond reasonable doubt. It will be admitted that, 
since their Lordships were expressly unanimous in their requirement 
of such a standard, clear reasons would be necessary to reject this 
conclusion as the ratio decidendi. In his learned note in 14 M.L.R. 
225, Mr. Treitel advances two reasons. In’ the first place, he 
suggests that the negative conclusion that scientific certainty is not 
required does not entail the enunciation of any positive standard, 
so that proof beyond reasonable doubt is the highest, not the lowest, 
standard to be achieved. While this is strictly true, their Lordships 
appear nevertheless to have conceived the question at issue to be 
whether the petitioner's evidence reached the minimum standard 
required. Indeed, had they been concerned with the maximum 


56 Tt may be remarked, however, that in Harriman v. Harriman [1909] P. 123, 
Fletcher Moulton L.J. takes the distinction (at p. 142) bétween ‘proved as a 
fact’ and ‘merely proved inter partes’. Thus a judgment inter partes 
founded on a court's acceptance of an allegation of cruelty is not binding on the 
Divorce Court, which may still be ‘ entitled and bound to require such additional 
evidence as should be sufficient to convince it of the fact’. It is submitted 
that the peculiar nature of the Divorce Court’s decree affecting status can alone 
explain this conclusion; and the more recent cases upon the rule in Harriman 

' v. Harriman appear to emphasise this point. 

5T' Or nullity. In Cooper v. Crane [1891] P. 369, for example, it was said that 
the annulment of a marriage on the ground of lack of consent will be decreed 
only if clear and cogent evidence rebuts the presumption that the parties 

; consented. 
58 [1951] 1 T.L.R. 8; [1951] 1 All E.R. 124. 
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standard, Lord Oaksey’s dissent would be meaningless, for in his 
opinion the petitioner failed because his evidence did not establish 
adultery beyond reasonable doubt. Had his Lordship thought some 
lower standard sufficed, he could not have dissented from the. 
majority for the reason stated. Similarly, if the other members of 
the House had considered it possible that adultery could be estab- 
lished on some lower standard, one would have expected it to be 
remarked that Lord Oaksey’s dissent was not justified by the 
reason given for it. * The question, as I see it ?, said Lord Simonds 
(at p. 129) * is whether the court ought to accept this evidence as 
adequate to justify a finding that beyond all reasonable doubt the 
child was not the child of the husband °." But if such proof were 
not required as a minimum, this could not haye been the question 
at issue. Mr. Treitel’s second reason for rejecting the decision as: 
conclusive upon the standard of proof of adultery is that the 
standard was here required, not by the allegation of adultery per se, 
but because of its consequence, viz., that of bastardising the child. 
But although this consequence is referred to by their Lordships, 
there would appear to be no warrant for Mr. Treitel’s suggestion 
that * the unusually heavy burden ? placed upon the petitioner arose 
from the presumption of legitimacy, so that in the absence of such. 
a presumption the burden of proof (to rebut a mere presumption 
of innocence) would be lighter. Indeed, in another connection, Lord 
MacDermott expressly rejects the contention that there is one 
„standard of proof where a child's status is in issue and another 
where adultery simpliciter is to be established. It is submitted 
that it would be safer to assume that it is no longer open to a 
petitioner to prove adultery at a standard lower than proof beyond 
reasonable doubt. But the decision still leaves open the question 
of the meaning of proof beyond reasonable doubt and its relation 
to criminal proof. 

In the Australian case of Wright v. Wright," Dixon J., in 
adopting a civil rather than a criminal standard of proof for matri- 
monial eauses, suggested that * the difference in effect is not so 
great as is sometimes represented '. Similarly, Bucknill L.J.*? 
has referred to the question as a somewhat theoretical one and 
Denning L.J. has suggested 5? that * the difference. of opinion . . . 
may well turn out to be more a matter of words than anything 
else ^. It may well be, however, that the parties in the cases cited 
above regard this dispute about ‘ a matter of words’ as anything 
but academic, since the appellate tribunal based its decision in 


59 It would appear that Lord MacDermott also saw this as ‘ the real issue’ (at 
p. 188). 

89 The absence of a requirement of scientific certainty ‘is no less so in cases of 
adultery where the circumstances are such as to involve the paternity of the 
child' (at p. 138); that is, the same standard applies whether the evidence 
bastardises the child or no. 

$1 75 C.L.R. 191, 210, cited in 66 L.Q.R. 37. 

62 In Gower v. Gower [1950] 1 All E.R. 804. 

63 In Bater v. Bater [1950] 2 All E.R. 458, 459. 
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their cases upon the correctness of the terms used by the judges 
who in the first instance tried to assess the probability of, the 
stories they told. Terminology is here all-important. If, there- 
fore, the Divorce Court is to borrow the term * proof beyond 
reasonable doubt" from the criminal courts, while denying any 
intention of imposing the strict standard of proof required in those 
courts, it would seem imperative that some new terminology be 
devised for the clearer delineation of the * not too little and not too 
much ? which is thus required. It is not proposed here to speculate 
upon such improvements,** but it may be remarked that, even with 
a more precise terminology, the continued application of the term 
* proof beyond reasonable doubt ° to cases other than criminal cases 
might still continue to cause difficulties—for example, in the nature 
of the direction to be given in those cases in which an accused has 
placed upon him the proof of some matter by way of defence.** 
The development of a more precise terminology, however, might 
leave the courts less open to Bentham’s jibe °°: * Lawyers of the 
Roman school—lawyers of the English school—it will be seen into 
what awkward shifts—into what inadequate and uncharacteristic 
modes of expression they are driven—driven by their endeavour to 
give expression to degrees of probability without having recourse 


to numbers ’.°7 


CONCLUSION 


(1) The Court of Appeal has decided (i) that although (some) 
matrimonial offences may be established by proof which is not 
so strict as that required in a criminal court, such offences 
cannot be established except by proof beyond reasonable 
doubt; and (ii) that the determination of the cases which 
require this abnormally high standard must depend on the 


64 The present writer begs leave to take refuge in the suggestion in n. 35, supra, 
that, whatever the logic of the matter, it would be more convenient in practice 
to confine the term ' proof beyond reasonable doubt’ to criminal cases and those 
(e.g., bastardy cases) which are expressly equated with criminal cases so far as 
concerns the standard of proof. Support may be found in Lyons v. Lyons, 
supra, where Andrews L.C.J. declares himself to be more anxious than the 
Court of Appeal appears to be ‘to avoid & phraseology which lawyers have 
hitherto been in the habit of applying only to criminal cases ’. 

95 Seo n. 11, supra. In Preston-Jones v. Preston-Jones, Lord Simonds is reported 
to have said that ' the utmost that a court of law could demand is that the fact 
in issue should be established beyond all reasonable doubt’. If this statement 
be related to courts generally, it is somewhat difficult to understand how proof 
in the Divorce Court differs from that in a criminal court. Lord Simonds’ 
reliance on the further proposition that ‘it was to him repugnant that a Court 
of Justice . . . should require evidence to-displace fantastic suggestions’ is 
strongly reminiscent of Denning L;J.'s description of proof in criminal cases 
in Miller v. Minister of Pensions [1947] 2 All E.R. 372. 

66 Rationale of Evidence, Preliminary View, c. 6. 

$7 Bentham had 'recourse to numbers’ because of the alleged ‘incapacity of 

ordinary language for expressing degrees of persuasion and probative force ’. 

It is submitted that there is no incapacity of language, t.e., essential vagueness, 

in this matter; there are only inconsistencies, t.e., inessential vaguehess. 

Though incapacity is not, inconsistency is, curable. 


THE PLACE OF PARLIAMENT IN THE 
LEGISLATIVE PROCESS 


[Continued from p. 296] 


PanT II 


IN the attempt to discover what provisions should be inserted in a 
Bill and what should be left to Ministerial regulation, little progress 
can be made unless Acts and regulations are themselves examined. 
Three different types of governmental activity have been chosen for 
this purpose. The first deals with factory conditions; the second 
with the setting of standards for a profession; and the third with 
National Insurance provisions. 


1. CorroN CLOTH FACTORY Acts 


The history during this century of this legislation is particularly 
informative. Sections 90-95 of the Factory and Workshop Act, 
1901, apply to cotton cloth factories. Section 90 deals with 
humidity and enacts that the amount of moisture in the atmosphere 
must be in accordance with the Schedule which compares grains of 
vapour per cubic foot of air with dry bulb thermometer readings. 
The next section gives the Secretary of State power to alter the 
table of humidity with an obligation to lay the alteration before 
Parliament. Section 92 regularises in detail the use of two sets of 
standardised wet and dry bulb thermometers. Section 98 requires a 
cotton cloth factory occupier to inform the chief inspector of factories 
if artificial humidification is to be used and requires an inspector to 
examine the factory at least once in every three months. Section 94 
lays down certain rules for the protection of health and deals with 
water pipes, ventilation (the proportion of carbonic acid in the air 
must not be greater than nine volumes of carbonic acid to every - 
10,000 volumes of air), the annual white-washing of roofs and the 
provision of cloakrooms. Section 95 fixes penalties for failure to 
comply with these instructions. i 

. In 1907 a Departmental Committee was appointed following 
further complaints about artificial humidification, which the 
workers’ representatives considered should be totally abolished. 
However, these representatives accepted the Report of the Com- 
mittee in 1911 as an alternative, with the proviso that the position 
should be reconsidered within the period of three years. The Report 
led to the Factory and Workshop (Cotton Cloth Factories) Act, 


1 64 Vict. & 1 Edw. 7, c. 22; similarly Cotton Cloth Factories Act, 1889 (52 * 58 
Viet. c. 62). " 
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1911,? section 1 (1) of which gave the Secretary of State power to 
make regulations to give effect to the recommendations contained in 
the Report. The Secretary of State made regulations? accordingly 
which superseded sections 90, 91, 92 and 94 of the 1901 Act. There 
are ten regulations and a Schedule. They contain detailed and 
technical provisions relating to hygrometer readings, water purity 
(water absorbing from acid solution of permanganate of potash in 
four hours at sixty degrees more than half a grain of oxygen per 
gallon of water may not be used), temperatures, pipes, dimensions 
and siting of sheds, white-washing, ventilation and cloakrooms (not 
less than one peg per person employed and a minimum distance of 
18 inches between the pegs). 

Many conferences followed the 1914-1918 war, and another 
Departmental Committee, which was set up in 1924, reported 
in 1928. The Factory and Workshop (Cotton Cloth Factories) 
Act, 1929,‘ followed the precedent of the 1911 Act by empowering 
the Secretary of State to make regulations to give effect to the recom- 
mendations contained in the Report of the Departmental Committee. 
On this occasion, however, the principle of such delegation was 
strongly opposed in the House of Lords. On the Second Reading 
debate, Lords Banbury, Carson, Gainford and the Marquess of 
Reading opposed the suggested procedure, especially as they 
asserted that no one knew what was recómmended in the 
Report. On the Committee stage, an amendment was pro- 
posed to put the regulations in a Schedule but this was 
opposed by the Marquess of Reading on. the ground of its great 
inconvenience. Lord Desborough did much to weaken the case of 
the Opposition by pointing out that the Report had been before 
Parliament as a Command Paper for a whole year and that no 
member of the House of Lords had asked for a copy. The Bill met 
with no opposition in the House of Commons.* Under the 1929 Act 
twelve regulations were made’ replacing the regulations made under 
the 1911 Act. Ten of these re-enact with only small modifications 
the earlier regulations, and the other two deal with the duties of 
employed persons to report defects and not to interfere with 
hygrometers, means of ventilation, heating or humidification. 

Finally, section 52 of the consolidating Factories Act, 1937,° 
deals with humid factories. Subsection (1) substantially re-enacts 
section 98 of the 1901 Act (which section was not affected by the 
later Acts). Subsection (2) substantially re-enacts the first four of 
the regulations made under the 1929 Act which, in turn, were little 


21 & 2 Geo. 5, c. 21; similar wording ippested: in the Cotton Cloth Factories 
Act, 1897 (60 & 61 Vict. c. 58, s. 1). 
3 S.R. & O. 1911 No. 1959. 
4 19 & 20 Geo. 5, c. 15. 
4a 72 H.L.Deb. 5s., cols. 930-44. 
5 Ibid., cols. 1182-93. 
6 H.C.Deb. 5s., cols. 1468-70, 1568-70. + 
.R. & O. 1929 No. 300. 
8 ] Edw, 8 & 1 Geo. 6, c. 67. 
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different from the regulations made under the 1911 Act. Subsection 
(8) provides that only one hygrometer shall be necessary if the chief 
inspector gives his written permission. Of the 1929 regulations 5-12, 
which are omitted from the 1987 Act, those relating to temperature, 
white-washing and ventilation may be covered by the general provi- 
sions of sections 1, 8 (8) and 4 (2) of the 1987 Act, though it is to be 
noted that similar general provisions also existed in the 1901 Act,” 
where it was thought necessary to make the additional provisions 
contained in sections 90-95. Five of the 1929 regulations do not 
appear in the 1987 Act. The Factories Bill, 1987, was discussed at 
great length in both Houses of Parliament and many amendments 
were tabled.'^ On this clause, however, no discussion is reported 
and no amendment proposed; two small drafting alterations were 
made but otherwise the clause passed into law in the form in which 
it was introduced into Parliament." 

Dr. Allen calls the 1929 Act, which gave the Secretary of State 
power to ‘ make regulations for the -purpose of giving effect to the 
recommendations contained in the Report’ of the Departmental 
Committee, * an outstanding example of delegation of principle’ 
and ‘an unprecedented form of delegation ’.1? In fact, the words 
of the Act are almost identical with the Acts of 1897 and 1911. 
Dr. Allen continues: ‘The Department then issued Regulations 
which . . . stood until 1987 when they were repealed by the 
Factories Act of that year (s. 52) and were re-enacted in the body 
of the statute in a much-condensed form. ... It is not easy to 


_ see why they could not have been enacted in this form in the first 


instance, or why, if they were * too technical?" for Parliament in 
1929, as seems to have been supposed, they ceased to be so in 
19877.) But, as we have seen, the provisions of section 52 of the 
Factories Act, 1987, ‘condensed’ the regulations by the process 
of omitting more than a half of them from that section. Moreover, 
the objection raised by the Marquess of Reading to the insertion of 
the regulations in the Act on the ground of inconvenience remains 
valid, and the 1987 Act itself empowered the making of detailed 
and technical regulations.'^ Dr. Allen's last observation begs 
the whole question. It is by no means certain that the 
regulations had ceased to be too technical in 1987; indeed the 
attitude of Parliament to this extremely intricate section is more 
likely to have resulted from inability to argue with its provisions 
than from agreement with its technicalities. To summarise this 
history. In 1901, five sections of an Act give certain rules. In 


* Sections 6, 7. 

10 320 H.C.Deb. 5s., cols. 619-726, 857-965; 325 H.C.Deb. 5s., cols. 213-336, 
891-516, 1123-63; 826 H.C.Deb. 5s. , Cols. 3021-5, 8244-71 ŒL. amendments 
considered). Parliamentary Papers, 1986-7, Vol. VII. 

11 Parliamentary Papers, 1936-7, Vol. II. 

12 Law and Orders, p. 191. 

13 Ibid., pp. 121-2. : * 

14 See S.R; & O. 1938 No. 347. Also No. 611. 
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1911, following the precedent of an Act of 1897, a second Act gives 
the Secretary of State power to make regulations which supersede 
four of the five sections. In 1929, a third Act gives a similar power. 
In 1987, a fourth consolidating Act includes certain of the regula- 
tions made, but empowers the Secretary of State to make 
regulations modifying the Act. 

Factory conditions have long been óonsidered a most important 
general and social question. Parliament has for many years closely 
examined provisions with regard to age limits, hours of work, over- 
crowding and conditions of work. These are essentially subjects 
which affect the whole country; they are matters of policy and of 
principle. But while Parliament insists that the general adequacy 
of ventilation and lighting shall be provided for, it must accept 
from the technician that ventilation is not adequate when there are 
more than nine volumes of carbonic acid to every 10,000 volumes 
of air. None of the regulations made under the 1911 Act was of 
the type that might profitably have been inserted in the Act. 
Section 98 of the 1901 Act which was specifically excluded from 
amendment by regulations made under the 1911 Act was the only 
section which involved an important principle—that of report and 
inspection. Nothing was gained by reintroducing these highly 
technical details in the 1987 Act. 

Although the Reports of the Departmental Committees referred 

'to in the Acts of 1911 and 1929 were therefore, it is suggested, 


rightly excluded from those Acts, some more specific phrasing might . 


with advantage have been used. Under the 1911 Act, the Secretary 
of State was empowered to make regulations to give effect to such of 
the recommendations of the Departmental Committee as he deemed 
necessary for the protection of health in cotton cloth factories. 
Under the 1929 Act he was empowered to make regulations to give 
effect to the recommendations of the Departmental Committee as 
contained in their Report; this is little more than a form of legisla- 
tion by reference. It is suggested that it would have been better to 
have set out the Committee's reasons for their recommendations in 
a preamble and after the empowering phrase to have added some 
such general words as *to provide adequate ventilation and 
amenities and generally to protect the health of those working. under 
humid conditions in cotton cloth factories’. This would have 
facilitated Parliamentary debate on the general issue of the legisla- 
tive proposal without reference to another document and without 
clogging the Bill with technicalities which Members could not 
profitably question. 

When dealing with a suggestion put to him by the Committee on 
Ministers’ Powers that the form and matter of regulations should be 
considered by a Parliamentary body, Sir Arthur Robinson as Secre- 
tary to the Ministry of Health said: ‘ Some of these questions . . . 
areévery technical and you do find that a very great amount of 
time is required to get a sort of preliminary understanding of the 
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issues before you really begin to make progress at all. You will 
find some Members of Parliament who know about these things, 
but many do not. That is one of the reasons why things take a 
good; deal of time; there is a very long process of exposition to be 
gone through *.'5 Examples are not difficult to find. When Govern- 
ment interests itself in factory conditions, degrees of humidification 
must arise; or in coalmines, silicosis must be dealt with +°; or in 
merchant shipping, load lines, lighthouses, life-saving appliances 
and pilotage districts must be regulated. Every hobby is a science 
today and every subject las its experts. No doubt, as Dr. Allen 
observes, there have been many technical Acts in the past which 
were not deemed to need so much delegation; he quotes fifteen 
statutes between 1888 and 1934 dealing with gas regulations, thirty- 
two statutes on factory and shop legislation between 1831 and 1987 
and other examples.’* But this question of technicality. cannot be 
divorced from that of time. Members of Parliament are reasonably 
intelligent individuals and often experts.in their own field; but there 
are many matters which cannot be understood without knowledge of 
the background to the subject. Probably if Members had the time, 
they could be made to understand why artificial humidification is 
forbidden whenever the wet-bulb reading of the hygrometer exceeds 
72% degrees; but they have neither the desire nor the time to learn, 
and it is difficult to see how the freedom of the subject is imperilled 
by their ignorance. Dr. Allen quotes the Law of Property Act, 
1925, as an example of technicalities in an Act and thereby, it is 
submitted, gives away the whole of his case.'® Sir Cecil Carr 
has said of the property legislation of 1925, *Surely never 
were laws so carefully hammered out by experts outside Parliament. 
How many Members of Parliament seriously perused those Bills or 
understood them? How long were the clauses threshed out in 
Committee upstairs?'?" There are many other examples of Bills 
and clauses which Parliament is not competent to debate and there 
. seems little reason to rejoice, with Dr. Allen, that these provisions 
find place in an Act rather than in regulations. To say this is 
merely to affirm that the functions of Parliament are necessarily 
limited by its nature. The point has been made most forcibly by 
Sir Ivor Jennings: *A popular assembly is not and cannot be a 
good legislature. Modern legislation dealing with complicated 
industrial matters or a vast organisation of social services is too 
technical for private members to contribute much to it. . . . On 
most subjects there are a few members with technical knowledge; 
but this is, so to speak, by accident ?.?1 


15 Minutes, para. 1882; similarly Gwyer, Minutes, p. 8 (14). 

16 E.g., Workmen's Compensation Act, 1995 (15 & 16 Geo. 5, c. 84, s. 4T). 

17 E.g., Merchant.Shipping Act, 1894 (57 & 58 Vict. c. 60), ss. 497, 444, 658; 
Pilotage Act, 19013 (2 & 8 Geo. 5, c. 81), s. 7. 

18 Op. cit., pp. 124-5. 

19 Ibid., p. 195. * 

20 62 T,Q.R. 64. 

21 Parliament must be reformed (1941), p. 42. 
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2. ACTS RELATING TO PATENT AGENTS 


The history of the second example begins with section 1 of the 
Patents, Designs and Trade Marks Act, 1888,?? which provides that 
after July 1, 1889, no person shall be entitled to describe himself 
as a patent agent unless he is registered as such in accordance with 
the Act; and that the Board of Trade shall make such general rules 
as are in the opinion of the Board required for giving effect to the 
section. 

This power was exercised by the Register of Patent Agents 
Rules, 1889 (as amended in 1891).? Rules 1-4 provide that a 
register shall be kept by a registrar under the Chartered Institute 
of Patent Agents of those patent agents registered under the Act 
and that a copy shall be published at least once a year. Rules 5-6 
provide that those who were bona fide practising patent agents 
before the Act shall submit a statement to this effect and be regis- 
tered *4 but that, subject to this, an applicant for registration must 
produce a certificate of the Institute showing that he has passed his 
final examination in patent law and practice. Rules 7-8 require 
all intending patent agents, with certain exceptions, to pass a 
preliminary examination. Rule 9 provides that the Institute shall 
hold a final examination at least once a year and make regulations 
for this examination. Rules 10-16 provide that the registrar may 
erase the name of any person who has ceased to practise or who 
cannot be traced (details are given of the method to be adopted in 
tracing) or who fails to pay his annual registration fee or who is 
convicted of a crime or who, ‘ after due inquiry, is proved to the 
satisfaction of the Board of Trade to have been guilty of disgraceful 
professional misconduct ’, provided that: in the last case the person 
has received notice of and has had an opportunity of defending 
himself from any charge brought against him. Rules 17-18 permit 
the Board of Trade to restore any erased name and, for the purpose 
of erasing or restoring any name, require the Board to appoint a 
committee to which shall be referred all cases and whose report 
shall be conclusive as to facts. Rules 19-25 provide that there may 
be an appeal,to the Board from any order, direction or refusal of 
the registrar or the Institute and that written notice of the inten- 
tion to appeal must be given to the Institute and the Board within 
fourteen days of the order, etc., accompanied by a written state- 
ment of the grounds of the appeal. Rule 25 provides that the 
appeal may be heard by the President, a secretary or assistant 
secretary of the Board and that the decision given shall be the 
decision of the Board. Rule 26 refers to the fees set out in the 
Schedule. 

Sections 84-5 of the Patents and Designs Act, 1907,” repeat the 


22 51.& 52 Vict. c. 50. [ 
23 QR. & O. Revised 1903, Vol. 9, p. 78 f., p. 180 ff. 

24 S. 1 (8) of 1888 Act specifically requires this Rule. 

25 7 Edw. 7, c. 29. 
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first part of section 1 of the 1888 Act but add that Rules may be 
made authorising the Cómptroller to refuse to recognise as agent 
any person whose name has been erased from the register or who 
has, after being heard, been proved to the satisfaction of the Board 
to have been guilty of such misconduct that his name would 
have been erased had it been on the register. Section 86 (1) states: 
*'The Board of Trade may make such general rules and do such 
things às they think expedient, subject to the provisions of this 
Act. . . . (g) for regulating the keeping of the register of patent 
' agents under this Act’. The Rules followed in 1908,?* reproducing 
the earlier Rules with some alterations which included a power to 
prescribe preliminary examinations?/ (under the former Rule 8 
certain specified examinations were listed in an Appendix). 

The Patents and Designs Act, 1919,?* replaced the provision of 
the 1907 Act with some additions. This Act was followed by Rules 
in 1920 ?* replacing and substantially repeating the earlier editions. 
. Amongst the additions were requirements for the Institute to hold 

an intermediate examination and a list of the qualifications required 
before candidates could sit for the examinations." Rule 21 pro- 
vided that the Board of Trade might from time to time issue orders | 
regulating the professional conduct of persons whose names were 
on the register and might delegate the power of enforcing such 
orders to the Institute subject to appeal to the Board. Rule 28 pro- 
vided that the Board might on such appeal give such decision or 
make such order as the case might require. In 1926 small amend- 
ments appeared ** and, in 1932, Rules were made °? replacing the 
1920 Rules. One addition provides that the registrar shall in all 
eases be entitled to be heard by the Committee of Inquiry which 
deals with the erasure and restoration of names on the register and 
the Committee may require the attendance of the complainant or 
party making the application, and that it shall be the duty of the 
Institute to present all relevant facts to the Committee. The 
` présent law is to be found in the Patents Act, 1949,°° and the Rules 
of 1950.°* The Act differs hardly at all from its predecessor in the 
amount and detail which it contains. The Rules transfer certain 
functions, including the right of appeal from an order, direction or 
refusal of the Institute or the registrar, from the Board to the 
Comptroller. While the Board is still required to give a hearing to 
any registered person whom it proposes to suspend or whose name 
it proposes to erase from the register, the specific requirement that 


26 S.R. & O. 1907 No. 951. 

27 Rule 9. 

28 9 & 10 Geo. 5, c. 80, s. 18. 

29 S.R. & O. 1919 (1920, No. 145), Vol. 2, p. 191. 

30 Rules 8, 9. 

31 &.R. & O. 1996 No. 58. : 

S.R. & O. 1932 No. 890. 

33 12, 18 & 14 Geo. 6, c. 87, ss. 88-9. ` 
S.I. 1950 No. 804. 
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the Board should establish a Committee whose findings on fact 
should bind the Board has disappeared. 

Here again the question to decide is whether any of these 
regulations should have been submitted to Parliamentary consider- 
ation. It is in the publie interest to ensure that those who call 
themselves patent agents are entitled to do so and are reasonably 
competent; the process by which they gain their knowledge, and 
the nature of their relationship to their own Institute and to the 
Board of Trade are not of general significance. It is suggested that 
the following matters are of publie imporfance and should therefore 
have been included in the Act. First, the bare requirement that 
no person shall be registered as a patent agent until he has passed 
such examinations as the Board of Trade, on the advice of the 
Institute, might prescribe. Second, the grounds on which the 
registrar and the Board have power to erase and restore a name 
on the register. Third, requirements to ensure that the inquiry 
preceding any such action shall be conducted in accordance with 
the principles of justice such as: notice to person accused and his 
right to be heard; the duty of the Institute to supply the Board 
with all relevant information; and the detailed procedure governing 
the right of appeal to the Board.** Once these principles have been 
established, much can be left to the Board to fix by regulations 
which would include the number, type and standard of examina- 
tions, the qualifications required from candidates, the length of 
apprenticeship before registration, the amount of the fees to be 
paid, the details of the duties of patent agents to the Institute, and 
so on. These are matters which can only be decided by patent 
agents themselves under the Board of Trade and which, moreover, 
do not concern the general public. There is therefore no value in 
putting them in a Bill for discussion in Parliament. 

The argument that the power to make regulations in such 
cases as the two just considered should be restricted as much as 
possible and should be regarded as a necessary evil proceeds from 
the assumption that Parliamentary consideration is ‘ democratic? 
whereas consideration by any other body before decision is not. 
But in both the examples taken (chosen because in both cases the 
power delegated was seemingly very great) the interests of those 
affected are in fact the bases of Government action. Behind the 
Cotton Cloth Factories Acts lies the examination by the Depart- 
mental Committees of employers and employees. Similarly the 
Institute of Patent Agents submitted its views on the 1888 Bill 
and many of its recommendations were embodied in that Bill; the 
Institute was also closely consulted when the Rules made under 
the Act were proposed and has since that date constantly dis- 
cussed amendments with the Board of Trade. 


35 AS said above, much of this detail previously appeared in the Rules but has 
now been dropped. 
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8. THe NATIONAL INSURANCE Act, 1946 °° 


The comparison between Act and regulations is here limited to 
the provisions relating to the determination of claims and questions. 
Section 48, which contains the statutory provisions, does not 
attempt to construct a skeleton of procedure. Instead it merely 
indicates the length’ and position of a few bones. If the reader 
happens to possess a considerable anatomical knowledge of this 
type of provision, he may be able to guess what the whole man 
will look like but the ordinary student is presented with a very 
curious and incomplete spectacle. The section provides that final 
decisions of any question arising under or in connection with the 
Act shall be given by ‘the Minister, or by a person or tribunal’. 
Certain questions relating to children are excluded. Questions 
relating to right to benefit are not to be determined by the Minister 
but by an officer appointed by the Minister, with appeal to a local 
tribunal, with further appeal to the Commissioner (a barrister or 
advocate of ten years’ standing). Certain questions are excluded 


‘from this ‘procedure. There may be appeals and references to the 


High Court on questions of law arising out of decisions made by 
the Minister. Power may be given to summon persons to 
attend and give evidence or produce documents; oaths may be 
administered to witnesses. Little else can be gleaned from the 
Act. We are left to discover from the regulations?" the con- 
stitution of the tribunals and the rules for exclusion of certain 
members who have particular interests; the procedure of the 
tribunals with the exclusion of legal representation, the Press and 
the public; that the decisions of the tribunals, with the grounds 
therefor, are to be in writing; that decisions are to be by majority ; 


. the limitations on the right of appeal to the Commissioner; the 


right of the Commissioner to refuse an oral hearing on appeal to, 
him; the right of legal representation before the Commissioner; . 
the principle that any of these bodies may review their decisions 
in certain circumstances; the effect of such review on the pay- 
ment of benefits. These are all matters of great importance : of 
principle, not of detailed technicality. The regulations do of 
course contain many matters of detail which have been properly 
excluded from the Act. Moreover, as we have described else- 
where, these regulations were examined in draft by an Advisory 
Committee. We are not here disputing the excellence of the pro- 
cedure. We are merely observing that many matters are included 
in the regulations which ought to have been contained in the 
Bill and that the provisions of the Act are shapeless and lacking 
in logieal continuity. In this type of case the time to use such 
Advisory Committees is before the final drafting of the Bill. 


36 9 & 10 Geo. 6, c. 67. 
37 S.I. 1948, No. 1144. * 
38 See article referred to above (p. 289, note 81). 
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Many of the other regulations which the Committee considered 
in draft were not of the kind which merited inclusion in the Bill 
being detailed instructions for implementing the provisions of the 
Act. But the establishment of administrative tribunals is of 
this kind. The Bill could have contained the principles of the 
procedure set out in an ordered form. The National Insurance 
(Industrial Injuries) Act, 1946," received the Royal Assent ‘six 
days before the Act we are considering. Sections 42-50 of that 
Act set out clearly the almost identical procedure for the deter- 
mination of claims and questions. A 'eomparison of these two 
pieces of drafting is most instructiye. The Industrial Injuries Act 
shows broadly (some criticism could be made) how to strike the 
balance between what should go in the Bill and what should -be 
left for the regulations. Nor do the actual provisions of that 
Act occupy much more space. The drafting procedure of the 
National Insurance Act in fact involves much duplication since 
the regulations, to be coherent, have to contain almost everything 
that has been set out in the Act. 


D. Conclusion. 


The principal reason for this failure to distinguish between those 
matters which are of general Parliamentary concern and those 
which should be left to departmental regulation is not the 
liaphazard nature of the growth of delegated legislation so much 
as the attitude of the department to the nature of its drafting 
function. To the Government a Bill is not primarily a document 
designed to enable Parliament to consider those matters which 
are its particular concern but a potential Act on which administra- 

'tion wil be based. It is for this reason that the meaning and effect 
of a Bill have generally to be extracted with some difficulty from 
.'its clauses and for this reason that explanatory documents are so 
often necessary. The obscurity and literary ugliness of a statute 
follow from the fact that its purpose is to give powers to a depart- ` 
ment or other body and from the necessity of using words and 
phrases which have in the eyes of the law acquired precise 
meanings. Further, departments are sometimes reluctant to in- 
clude in a Bill even those general principles which are to guide 
new statutory bodies. An example is the provision in the 
Local Government (Boundary Commission) Act, 1945,*° where 
the Minister of Health may, after consultation with local 
authorities, ‘make regulations prescribing general principles by 
which the Commission are to be guided in the exercise of their 
functions’. These regulations must be approved by Parliamentary . 
resolution but it is not clear why such consultation ‘could not 
have preceded the drafting of the Bill and these principles have 


39 9$ 10 Geo. 6, c. 62. 
40 8 & 9 Geo. 6, c. 88, s. 1 (8) (now repealed). 
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been incorporated. The Requisitioned Land and War Works Act, 


1945,* on the other hand, lays down the principles which are to 
F , , ays d P P 


guide the War Works Commission in considering disputed 
Ministerial proposals to acquire land or rights. 

The problem is not therefore capable of easy solution for it lies 
in the compromise of two different conceptions of the purpose of 
legislative material. At the same time, the omission of any 
important part of the general structure of the proposal in the Bill 
to be considered by Parliament cannot be justified on the ground 
that departmental action is thereby made easier. Only three 
solutions seem possible. The most direct method is to clothe 
Parliamentary draftsmen with some degree of independence and 
to lay down certain principles which they must follow in trans- 
lating the Government's wishes into the form of & Bill; the first 
principle would be that, in deciding what should go into a Bill 
and what might be left for 'Ministerial regulation, the Bill must 
be regarded as a document to be submitted to Parliament for its 
consideration and not primarily as the basis for future adminis- 
trative action; thus the nature and function of Parliament would 
provide the necessary criterion. The second method, which is 
supplementary to the first, is that a Parliamentary Committee 
should examine Bills when introduced to see how far this criterion 
has been adopted. The third and indirect method is for Parlia- 
mentary influence to be continually brought to bear on the Govern- 


_ment to ensure that the practice is started of applying this criterion, 


and that it hardens into a convention. 

"The main contention advanced in this article is that Parliament 
must be regarded as a body which has certain functions to perform 
in the legislative process and that these functions should be deter- 
mined by its nature and by the time which it has at its disposal. 
Other arguments based on a priori conceptions of sovereignty or on 
the idea that the Executive is encroaching on the domain of Parlia- 
ment by taking to itself legislative powers which properly belong 
to Parliament alone are both historically unsound and unsuited to 
modern conceptions of the nature of government. Moreover these 
arguments, by insisting that Parliament should do more than it can 
and more than it is suited for, impede the necessary adaptation of 
Parliament to the new developments. Those who advance these 
arguments would serve their cause better if they insisted on tlie 
insertion in Bills of all the principles on which the legislative pro- 
posal is founded and on the elimination of much detail which there 
is no time properly to consider. No one supposes that the dis- 
tinction between principle and detail can be drawn with exactness. 
But few general criteria of this kind can be so drawn; this does 
not prevent their being used nor deprive them of their value. A 
boundary line is only & narrow area between two large and recog- 
nisable fields. 


41 8 & 9 Geo. 6, c. 43, s. 11. 
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All this is only half the story. The fact that Parliament cannot 
examine details or technicalities does not mean that they should . 
go unexamined or that Government departments alone should 
be responsible for their preparation and implementation. Just as 
Parliament, a general body, is particularly suited to examine general 
principles, so there are other bodies having specialised knowledge 
which can examine details and technicalities. There are many expert 
advisory bodies both statutory and other; there are the affected 
: interests. We have already referred to their part in the legislative 
process. What is needed is a far greater extension of their use. 
This means that Government departments must be prepared to 
divulge to them far more of the actual draft of the proposal. The 
reactions of these bodies should be published. Where the consider- 
ation takes the form of: a continuous series of conferences, agreed 
reports should be issued. In this way the work of Parliament can 
be supplemented and there can be assurance that the Government 
had before it, when making its decision, the advice and criticism 
which it should receive. By these methods the efficiency of the 
legislative process can be improved and the increase in govern- 
mental activity balanced by an increase in the critical function 
exercised both by Parliament and by those bodies which have 
detailed: and expert knowledge. 

What is needed is a new approach to the whole problem of the 
ways in which the democratic form of government can adapt itself 
to the changes in the nature and scope of governmental functions. 
Parliament, however reformed, cannot alone perform the neces- 
sary controlling function. Other democratic methods must be ` 
devised and the practice of direct consultation with expert bodies 
and with affected interests is a valuable development which needs, 
however, to be extended, enforced and, in some cases, institu- 
` tionalised. The theory of the Constitution is full of ghosts striving 
to entangle us with their chains. 

J. A. G. Grirrira.* 


* L&turer in Administrative Law at the London School of Economics and 
Political Science. 


REFORM OF THE CRIMINAL LAW 


WHEN we look back on the early days of the nineteenth century 
we can smile, perhaps, at some of the quaint things in the legal 
system of the times—deodand, the formalities of pleading and the 
assumption that the defepdant could not be trusted to speak the 
iruth in his own case. Let us consider, however, some aspects of 
the criminal law in 1951 to see whether it has now become : 


€.. . the embodiment 
Of everything that’s excellent ? 


or whether lawyers in 2050 will find as much at which to smile in 
the system of 1951 as we do in that of 1820. 

Considering first the law as to the giving of evidence for the 
prosecution in criminal cases by spouses against one another, we 
see at once some anomalies. A wife may testify against her husband 
if he is charged with smacking some strange child aged sixteen years 
and eleven months, but not if he is accused of murdering their own 
son aged seventeen exactly (Children and Young Persons Act, 1988, 
s. 15). Again, she may give evidence against him if he has wilfully 
delayed a National Insurance Inspector inquiring into the payment 
of contributions or if he has failed to pay his contributions (National 
Insurance Áct, 1946, s. 53), but she must not testify against him if he 
has half-killed a police officer or swindled the Government or her own 
father of thousands of pounds. Even if her husband is jointly 
charged with others and her evidence relates only to one of the other 
defendants, she is still incompetent (R.v. Mount and Metcalfe (1984) 
24 Cr.App.R. 185) and (if called for the Crown) must stand mute— 
not of malice, not by visitation of God, but by virtue of the wisdom 
of our legislature. It is submitted that spouses should be competent 
witnésses against one another either in all or in no criminal pro- 
ceedings, so that order may be given to this branch of the law of 
evidence. (Of course, no change is suggested in the law as to their 
compellability in cases of violence to one another or larceny of each 

other's goods.) ! 
f It may also appear strange what a difference in punishment there 
can be if certain offences are committed at 8.59 p.m. or at 9.1 p.m. 
For example, breaking into a dwelling-house after 9. p.m. with 
intent to commit a felony is punishable with life imprisonment, but 
if a feloniously minded clock-watcher does it before 9 p.m. he may 
escape with seven years. Again, entering a dwelling-house (with- 
out breaking) in the night can bring a punishment of seven years in 
gaol if done with intent to commit a felony (Larceny Act, 1916, 
. * 
“1 See also the Workmen’s Compensation (Supplementation) Act, 1951, s. 4 (5). 
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s. 27 (1)). If the entry is by day, however, no offence is committed 
if the person is not * found ’ in the house; if he is found there, he is 
liable only to three months’ imprisonment under section 4 of the 
Vagrancy Act, 1824. If he is found by night in a shop or a cinema 
with intent to commit a felony therein, he may be sentenced to 
five years’ imprisonment (Larceny Act, 1916, s. 28 (4)), but 
breaking into a cinema or theatre as such by day or being 
found there is no offence at all under the Larceny Acts. If he 
is found by day in a shop with like intent (not having broken into 
it), he seems to commit no offence at alf,—however much he may 
protest his guilt—for the provisions as to being ‘found . . . for 
an unlawful purpose’ of section 4 of the Vagrancy Act do not 
apparently apply to shops. (There are circumstances, however, in 
which a conviction under the ‘ suspected person? limb of section 4 
might be made as a shop, while open, is a place of public resort 
(Sewell v. Taylor, 28 J.P. 792), but the man must have done some 
act to bring himself within the category of ‘suspected person ’ 
(Pyburn. v. Hudson [1950] 1 All E.R. 1006) or have a previous 
conviction (R. v. Fairbairn [1949] 2 K.B. 690).) The technicalities 
of ‘ breaking in’ and * breaking out’ are well known to students of 
the criminal law, but the average man of this or any other century 
would probably be surprised to know that when he ‘leaves a door 
or window partly open, he gives, as it were, a visible invitation to 
enter’ (Kenny’s Outlines of Criminal Law (15th ed.), p. 198). It 
is submitted that the distinctions between day and night, between 
the various types of building and between what is and what is not 
* breaking ’ are confusing and unnecessary and that the law should 
be amended by creating one offence only in place of the present 
* breaking and entering’ and * being found? provisions, viz., a new 
offence of entering any building or enclosed yards, garden or area 
with intent to steal, commit an assault or commit damage or arson. 
There would, of course, have to be a saving for persons who entered 
the parts of a place while in use for public resort, such as a shop, 
with intent to steal, but such persons could no doubt be struck at 
as ‘ suspected persons’. Also, magistrates should be enabled to try 
summarily offences of entering a building if the purpose was only to 
commit a trivial assault or trivia] damage (if such are made offences 
at all). 

Let us turn next to the question of attempts to commit crimes 
and the punishment for such attempts. Generally, the mind of the 
eriminal who is charged with an attempt must have been equally 
as wicked as that of one who commits the full offence, and the 
reasons why the former has not completed the offence will only have 
been the vigilance of the police and property-owners or (in 
attempted false pretence cases) the ‘ sales-resistance * of the latter. 
Untj recently it was thought that an attempt to commit any offence 
was punishable with only two years? imprisonment unless a statute 
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laid down a longer term.? Parliament has enacted heavy penalties, 
for example, for attempted buggery and attempting to throw any 
substance upon the person of the King with intent to alarm His 
Majesty (Offences Against the Person Act, 1861, s. 62; Treason Act, 
1842, s. 2), but one questions if this was * putting first things first ° 
when attempted house-breaking, larceny and false pretences, for 
example, were subject only to the penalty for common-law misde- 
meanour. It has now been decided, however, that the penalty for 
common-law misdemeanours is not limited to two years’ imprison- 
ment but a longer sentenceemay be given, provided it is not inordinate 
(R. v. Morris, 66 T.L.R. (Pt. 2) 1050). An attempt, there- 
fore, seemingly may be punished by a longer term of imprisonment, 
and there is no more the injustice (if it was an injustice) that the man 


caught attempting to commit burglary might get a lighter sentence 


than he could get if the police had arrived two minutes later and 
found him inside. The decision in R. v. Morris still leaves anomalies 
—to take a car without the owner's consent, for example, is punish- 
able on indictment with twelve months’ imprisonment, but the 
attempt to do so may be punished with any term that is not in- 
ordinate. (And see 118 J.P.N. 72 as to summary trial of the 
complete and the attempted offence of this nature.) However, the 
likelihood of an attempt being punished more severely than the 
complete crime is small and, so far as offences tried on indictment 
are concerned, the law as to attempts is not likely to cause any 
injustice. In summary offences, however, there is the anomaly that 
an attempt to commit a summary offence is not apparently triable 
summarily at all (see [1948] Jo.Crim.Law 181), and this means that 
persons accused of attempting to commit summary offences under the 
Larceny Act, 1861, or of attempting to commit wilful damage or 
other summary offences must be sent for trial. Here again one 
does not suggest that the power to punish the attempt more heavily 
than the complete offence would be used, but the offender must 
seemingly undergo the delays and expense of trial at sessions. It 
is submitted that all attempts to commit offences should be triable 
in the same courts as the offences themselves, and bring the same 
punishments as the complete offences (save murder). 

The name of Dr. Gallup will perhaps go down to posterity in 
remembrance of his methods of ascertaining facts about the public 
and its opinions when the names of twentieth-century worthies and 
benefactors like Littlewood and Sidnéy Stanley are utterly forgotten 
and Sherman is remembered only for R. v. Sherman (H.), Ltd. 
([1949] 2 K.B. 674). Will the twentieth century draw to its close 
without an investigation of the number of magistrates with personal 


2 Appendix A to Archbold (82nd ed.), for example, gives two years as the maxi- 
mum term of imprisonment for attempts, though at p. 228 it 1s stated that there 
is not at common law any limit for misdemeanour. In R. v. Murray [1950] 2 
All HR. at p. 928 Goddard C.J., said that the maximum sentence for an attempt 
was two years’ imprisonment but this was before R. v. Morris (66 PLR. 
(Pt. 2) 1050) was decided. 
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seals? Forms issued under the Summary Jurisdiction Rules, 1948, 
require, in most cases, the signature and the seal of the magistrate, 
and the draftsman is quite right in this because various provisions 
in the Summary Jurisdiction Act, 1848, require certain forms to be 
both signed and sealed by the magistrate (see E. v. Tabrum and 
Quayle, ex p. Dash, 71 J.P. 825). There is no such statutory 
requirement in regard to lesser breeds within and without the law, 
like magistrates’ clerks and defendants and their sureties. Nor is 
there in regard to a summons issued under section 1 of the Act of 
1848. It may seem strange, therefore, that in 1911 the ruling of the 
High Court had to be obtained on the question whether the absence 
of a seal made a summons bad; it was held by one judge that it did 
and by another that it did not (R. v. Garret-Pegge and Others, 
ex p. Brown [1911] 1 K.B. 880). Such an omission, however, is, 
anyhow, a defect in form to which no exception can be taken (ibid.).. 
Since, however, ‘ to constitute a sealing neither wax nor wafer nor a 
piece of paper nor even an impression is necessary’ (R. v. Inhabi- 
tants of St. Paul, Covent Garden (1845) 7 Q.B. 232), so long as some 
act is done with the intention of sealing, it is difficult to think of a 
more empty formality than the insertion of a seal on warrants and 
orders, especially as the number of justices with seals of their own 
must be very small. The omission of a seal, it is true, would 
practically never invalidate a document issued in connection with 
summary jurisdiction, but it might lead to delay while the omission 
was remedied; it may well seem amazing to the people of the 
twenty-first century that the absence of a little bit of paper or a 


printed crown (or sometimes a blob) on a document—seldom noticed . 


even when present—should be a matter that can delay the adminis- 
tration of justice. 

Much has been done in the last one hundred years to resolve the 
distinctions between felonies and misdemeanours—section 35 of the 
Criminal Justice Act, 1948, for example, extends to jurors being 
sworn to try a felony the time-saving privilege of swearing all 
together instead of one at a time. Since so much has been done to 
assimilate the procedure and do away with other differences, the 
twenty-first century may feel some surprise that the opportunity 


was not taken to abolish the distinction altogether. Apart from ` 


procedural differences at the trial and the absence of the power to 
award compensation on conviction for misdemeanour (unless under 
s. 11 of the Criminal Justice Act, 1948, or by special statutes) as 
against the power to do so on conviction for felony (Forfeiture Act, 
1870, s. 4), the difference in powers of arrest in some cases takes no 
account of the relative seriousness of the offence. A person who has 
stolen a milk-bottle may be arrested for it at any time, without 
warrant; if he has stolen growing fruit, obtained money by false 
pretences, indecently assaulted an adult, or even wounded someone, 
the powers of arrest without warrant by the police are more cir- 
cumscribed. It is unnecessary to set out here the limits of the" 
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police powers as to arrest for misdemeanour, save to observe that 
once again the law clothes the police with greater powers at 9.1 p.m. 
than they possess two minutes earlier (Prevention of Offences Act, 
1851, s. 11). The offences mentioned above, however, are surely 
at least as serious as cruelly infuriating animals or attempting to 
procure a girl to leave the United Kingdom with intent that she may 
frequent a brothel elsewhere, but Parliament has given a specific 
power of arrest, without warrant, of persons suspected of these 
latter offences or of certain others in respect of women whose usual 
place of abode is not a brothel (Protection of Animals Act, 1911, 
s. 12; Criminal Law Amendment Act, 1912, s. 1. But see now 
Criminal Law Amendment Act, 1951). It is submitted that no 
useful purpose is served by the ‘various distinctions between felony 
and misdemeanour, and that the only distinction called for by 
modern criminal law is between indictable and summary offences. 

An intelligent lay observer at a trial at assizes would note with 
approval how, in general, references during the trial to other 
offences committed by the accused are forbidden. It is right that 
they should be. Our observer would then note, however, that, 
after the jury had been sworn in the trial of the next defendants 
for felony, the crier would make proclamation (with the apparent 
approval of the judge and counsel on both sides) as follows : 

* If any one can inform my lords the King's justices or the King's 
Attorney-General, on this inquest to be taken between our sovereign 
lord the King and the prisoners at the bar, of any treason, murder, 
felony or misdemeanour done or committed by the prisoners at the 
bar, or any of them, let him come forth and he shall be heard . . .? 

Our observer, being, as stated, an intelligent man, would be 
entitled to assume that the crier meant what he had just said. Our 
observer, therefore, might perhaps then come forward into the 
nearer presence of his lord the King’s justice to say that he had 
been talking to a police officer about the prisoner Jones and had 
been assured that Jones not only had several previous convictions 
for dishonesty but also that, if he was acquitted of the present 
charge, the police had several more pending against him. What a 
scene of agitation there would then be! It would be a strong 
judge who could refuse the defence's request for a fresh jury to be 
empanelled from people who had not heard what had just been 
said. Perhaps our observer would be more surprised than ever to 
hear the crier make exactly the same proclamation in the face of 
the new jury, despite the events that had happened on the previous 
proclamation. In America (it is said) trials are delayed by technical 
objections to jurors, and criminals gain time in this way. No one 
seems to have thought of holding up an English trial by getting 
friends of the prisoner to come forward successively with informa- 
tion as to further pending charges until no juror without knowledge 
of the prisoner’s crimes remains in the building. These friends of 


*the prisoner could not, it seems, be prevented from coming forward 
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at each proclamation with their unwanted list of crimes. They 
could hardly be found guilty of contempt of court in complying with 
the directions of the court ; if anyone is in contempt, surely it is the 
police officer who knows of the other pending charges and remains 
silent. 

As is well known, the survivor of a suicide pact is guilty of 
murder. It is submitted that to class such a person with the 
poisoner and the violent criminal who kills is both unnecessary and 
contrary to common sense. There may be cases where a person 
makes use of a suicide pact to get rid of an unwanted companion 
and takes good care to survive himself, but the law as to counselling 
and procuring is quite strong enough to deal adequately with such 
people without subjecting the wretched survivors of genuine suicide 
pacts to the ordeal of a death sentence. One may add that an 
unkind husband married to an unbalanced wife can knowingly and 
purposely drive her to suicide without the law in fact being able to 
touch him—aliter if he loves her and looks for a happier life with 
her in the hereafter but bungles his own suicide while she succeeds. 
Of course, one remarkable aspect of a suicide pact is that the 
survivor, having been shown, clearly enough, by the very trial how 
wrong it is to take one’s own life and then having been sentenced to 
death, will later be granted a pardon conditional on his submitting 
to life imprisonment. Can he commit suicide at the hand of the 
hangman by refusing to submit to this condition? So far as one 
knows, there has not been in England anyone brave enough to refuse 
to submit to such a condition, so one is left speculating as to whether 
the Crown would be bound to give effect to his refusal aid permit 
him to commit an act of suicide that would be done rite et 
„solemniter under the authority of the law and by its officers. 

Other aspects of the criminal law which by 2050 may have been 
amended concern the law of manslaughter and the law as to respon- 
sibility for a death occurring during the carrying out of a common 
design. 

, Firstly, as to manslaughter : It does not require much experience 
of life to know that the margin between life and death is often a 
very narrow one. A blow that will kill one man will cause only 
temporary discomfort to another, and death may occur for all sorts 
of reasons quite unconnected with the malice behind the blow—the 
state of deceased’s health, the thickness of his skull, whether he 
falls with his head against grass or stone, and even the treatment 
he gets in hospital (R. v. Holland (1841) 2 Mood. & R. 851), but, 
because death has resulted, one knows that in fact proceedings for 
manslaughter will probably be taken. It is not .suggested that 
harsh sentences are given for manslaughter, but it is suggested that 
where death has not resulted from the defendant’s negligent conduct 
the punishment inflicted will seldom be more than a fine (in motor 
caseg and sometimes in personal violence cases) and the proceedings 
often a prosecution merely for speeding. As with attempts, it is’ 
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suggested that the state of the defendant's mind is a safer guide for 


assessing his eulpability than the thickness of the deceased's skull 
or his agility as a pedestrian, and that the laws as to personal 


` violence, as to explosives, as to dangerous driving and flying, and 


as to negligence by railway employees, are adequate in the main to 


. protect the public (with, perhaps, an increase in the penalty for 


dangerous flying). However, some protection of the public is 
clearly desirable in cases not covered by existing laws, and it is 
submitted that any conduet of a criminally reckless nature likely to 
endanger life and limb, and not an offence against any other statute, 
should be an offence punishable on indictment, whether death 
results or not. (No change is suggested in the law as to murder, 
save now as follows.) 

It has been well-settled law since the Sissinghurst-House Case 
(1 Hale 462) that if persons combine for a felonious purpose to be 
effected notwithstanding opposition and one of them kills a man in 
its execution, it is murder in all who are present whether they 
actually aid and abet or not, provided that death was caused by an 
act in the course of endeavours to effect the common purpose. R. 
v. Betts and Ridley (144 L. T. 526) is a recent example. Obviously 
all in the gang must be punished, but is it necessary and, more 
important, is it just to inflict the punishment of death on all who 
haye combined for the common purpose, ‘ whether they actually aid 
and abet or not’? Surely those who do not aid and abet can be 
adequately punished by a prison sentence. 

One wonders what the man in the street thinks of a law that 


'imputes an intent to murder, and imposes the penalty of death on 


persons who have never had any such intent but are made to answer 
for the wickedness and folly of a companion. It is appreciated that 
the Home Secretary would in such cases probably advise a reprieve, 
but if there is to be an automatic reprieve a reasonable man may 
ask why the death penalty should be retained at all for those who 
do not aid and abet. 

Lastly, one may ask if the diversity of punishments for larceny 
is really necessary. The lodger who steals a rug of the value of 
£4 10s. from his landlady may be sentenced to two years’ imprison- 
ment, but if, unhappy Roger, its value is £5 5s., he may get 
seven years. One would think that it is as grave a matter for a 
private person to steal the Crown Jewels as to steal a letter in the 
post, but the imprisonment for the former offence is five years and 
for the latter life. One may also notice that miners who steal lapis 
calaminaris, manganese or mundic from the mine are liable only to 
two years’ imprisonment (Larceny Act, 1916, s. 11). The man who 
steals apples growing on a tree is liable on first conviction to six 
months’ imprisonment, but if he steals the windfalls he is liable to 
five years (R. v. Friend, 22 Cr.App.R. 180). If a person has st®len 
fixtures from a building by ripping them away the prosecution will 
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fail if he is charged with simple larceny (R. v. Molloy [1921] 2 K.B. 
364). ` i 

It is submitted that all offences of larceny, wherever or by 
whomsoever committed and whatever the nature of the thing stolen, 
should have the same maximum punishment and that there should 
be but one offence of larceny. All the provisions as to larceny in 
ships, in docks, of postal packets, of wills, of controlled articles, by 
public servants, by lodgers and the rest, should be repealed. The 
good sense of judges and magistrates can surely be relied upon to 
distinguish between what is a serious offence and what is not and, 
where it is desirable in the public interest that certain types of 
offence should be severely punished, directions of the High Court 
ean bring this to the notice of inferior courts, as was done in the 
case of frauds on the Post Office Savings Bank. 

It may well be that there will be no significant changes in the 
next century in the methods of ascertaining facts by evidence of 
witnesses, but perhaps such methods in the year 2550 will have been 
quite outmoded by advances in the knowledge of telepathy, hyp- 
notism, time, space and the fourth dimension. An offender, charged 
with piloting a space-ship without reasonable consideration for other 
users of the stratosphere and summoned to Bow Street Police Court 
to answer the charge, will find that the chief magistrate’s court 
consists of a room furnished with chairs for the chief magistrate and 
the offender and with a television set. The magistrate, with -his 
knowledge of the control of time and with his power of ascertaining 
the past and present thoughts of people, and of projecting (or rather 
rejecting) himself into the past, will be able to see on his television 
set the exact circumstances of the case as they occurred on the 
Heathrow-Mars Rocketway a few days before, and to know what 
element of recklessness was present in the mind of the offender at 
the time. Any mental resistance by the offender to the magistrate’s 


L 


attempts to read his mind could speedily be overcome by the use | 


of the court hypnotist. Such a picture, however, presupposes a 
number of things, including an enlargement of the local jurisdiction 
of metropolitan magistrates. 


SUMMARY OF RECOMMENDATIONS 


(1) Spouses should be competent witnesses against one another in 
all or no criminal cases. 

(2) It should be an offence (with certain exceptions) to enter any 
building or enclosed yard, garden or area with intent to commit 
certain crimes, at any hour of the day, and the law as to 
breaking into buildings should be repealed. 

(8) Attempts should be subject to the same penalties as the com- 
pleted offence and triable in the same courts. 

(# It should cease to be necessary for any magistrate to purport to 
seal any document signed by him. 
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(5) The distinction between felonies and misdemeanours should be 
abolished. 

(6) The proclamation at the start of a felony trial at assizes should 
be discontinued. 

(7) The survivor of a genuine suicide pact should no longer be 
charged with murder. 

(8) A person whose act or omission causes another's death (not 

being murder) should not be punished more heavily because 
death has resulted, but any person guilty of criminally reckless 
conduct likely to endanger life and limb should be punishable, 

whether or not death or injury results. . 

(9) Where persons are engaged in a criminal enterprise to be 
effected notwithstanding opposition and one kills a man but 
the other in no way aids or abets the killing, the latter should 

f not be deemed guilty of murder. 

(10) There should be but one offence of, and one maximum punish- 
ment for, larceny, whatever the thing stolen, by whomsoever 
stolen and whosesoever’s property. 

G. S. WirxiwsoN.* 


* Clerk to the Dudley Justices. 


THE. NEGRO AND THE LAW IN THE 
UNITED STATES 


AN American travelling outside the United States cannot help but 
be struck by the vast interest displayed in the position of the Negro 
in his country. The reason for that inferest is not hard to find. 
‘Our American heritage of freedom and equality has given us 
prestige among the nations of the world, and a strong feeling of 
national pride at home. There is much reason for that pride. But 
pride is no substitute for steady and honest performance, and the 
record shows that at varying times in American history the gulf 
between ideals and practice has been wide.’? To the non-American, 
the position of the Negro in the United States indicates that the 
American ideal of freedom and equality for all men is still far from 
complete realisation. 

For this gap between ideal and reality, American law must take 
a portion of the blame. It is true that discrimination against the 
Negro in the United States has roots deeper than the actions of 
Legislatures and courts. Historical causes reaching far back into 
North American origins have placed the Negro race in the position 
of * second-class °’ citizens. ‘ The Civil War gave the Negro legal 
equality with his former masters, but it could not and did not give 
him either the experience in the exercise of freedom or the moral 
status in the sight of his white fellow citizens to make the freedom 
of the Negro an acceptable and workable relationship for them.’ ? 
Discrimination against the Negro is still embedded in the mores 
of a large part of the United States. 

It is, however, inevitable that the law should play a pivotal role 
in a country whose political and legal institutions are British in 
origin. This is especially true under the American constitutional 

_ system, where the work of the courts is of such significance. 
Discrimination against the Negro could not have as great an effect 
without the condonation of the legal order. The consent of the 
courts has been necessary for the subordinate status of the Negro 
to become of more than extra-legal consequence. 

That the American courts have condoned, if not encouraged, 

t discriminatory practices should not be a source of surprise. It is not 
unusual for law courts, like other organs of government, to mirror 
the dominant prejudices of their time. Even a tribunal as far 
removed from political pressure as the United States Supreme Court 
cannot help but be swayed by popular sentiment. As was aptly 


1 Pi Secure These Rights’, The Report of the President’s Committee on Civil 
ights (1947) 9. 
2 Tannenbaum. e. 
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pointed out by Lord Bryce, * The Supreme Court feels the touch of 
public opinion. . . . Of course, whenever the law is clear, because 
the words of the Constitution are plain or the cases interpreting them 
decisive on the point raised, the court must look solely to these 
' words and cases, and cannot permit any other consideration to affect 
its mind. But when the terms of the Constitution admit of more 
than one construction, and when previous decisions have left the 
true construction so far open that the point in question may be 
deemed new, is a court to be blamed if it prefers the construction 
whieh the bulk of the people deem suited to the needs of the 
time? *.? 

In so far as the legal position of the American Negro is concerned, 
the attitude of the Supreme Court has been of cardinal importance. 
Under the American constitutional system, it has been the court 
that has determined whether particular discriminatory practices 
have violated the Thirteenth, Fourteenth and Fifteenth Amendments 
to the Federal Constitution. Those amendments were adopted after 
the Civil War to guarantee to the emancipated Negro a full and 
equal status in American society. The Thirteenth Amendment pro- 
hibited slavery and involuntary servitude, except as a punishment 
for crime. * But that amendment having been found inadequate to 
the protection of the rights of those who had been in slavery, it was 
followed by the Fourteenth Amendment, which added greatly to 
the dignity and glory of American citizenship, and to the security 
of personal liberty, by declaring that ** all persons born or naturalised 
in the United States and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they reside "", 
and that “no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty or property 
without due process of law, nor deny to any person within its juris- 
diction the equal protection of the laws .'* Nor, under the 
Fifteenth Amendment, could the right of United States citizéns to 
vote be denied or abridged on account of race, colour or previous 
eondition of servitude. , 

These amendments, said Mr. Justice Harlan, * if enforced accord- 
ing to their true intent and meaning, will protect all the civil rights 
that pertain to freedom and citizenship. . . . Our Constitution is 
colour-blind, and neither knows nor tolerates classes among 
citizens °.” Yet, as interpreted by the Supreme Court, it is clear 
that these amendments-have not been adequate to place the Negro 
on a footing of full legal equality with other citizens. The gulf 
between the letter of the amendments and their practical effect was 
well expressed by a dissenting member of the court, in a case where 
the validity of a State segregation statute was at issue : * We boast 


3 1 Bryce, The American Commonwealth (1889 ed.) 267: 
é Harlan J., dissenting, in Plessy. v. Ferguson, 163 U.S. 537, 555 (1896). * 
* Id. at 555, 559. s 
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of the freedom enjoyed by our people above all other peoples. But 
it is diffieult to reconcile that boast with a state of the law which, 
practically, puts the brand of servitude and degradation upon a 
large class of our fellow-citizens, our equals before the law 73° 

A student of the work of the Supreme Court cannot, however, 
but observe that there has been a profound change in recent years in 
the attitude of that tribunal toward racial discrimination. ‘ Dis- 
tinctions based on colour and ancestry ’, asserted a member of the 
court during the last war, ‘are utterly inconsistent with our 
traditions and ideals. They are at variance with the principles for 
which we are now waging war. We cannot close our eyes to the 
fact that for centuries the Old World has been torn by racial and 
religious conflicts and has suffered the worst kind of anguish because 
of inequality of treatment for different groups.’’ It is, indeed, 
mostly in its positive approach to the problem of safeguarding the 
rights of minority groups that the Supreme Court today differs from 
its predecessors. While most of the work of previous courts had 
concerned the protection of property rights as against what were 
conceived of as Legislative and executive violations of due process, 
in the present court the stress has shifted to personal rights.? If, 
in 1921, a federal judge could assert ‘ that of the three fundamental 
principles which underlie government, and for which government 
exists, the protection of life, liberty and property, the chief of these 
is property ’,® the judicial emphasis today has shifted in favour of 
the other two. 

What Professor Friedmann has termed ‘ the fundamental changes 
of legal ideology reflected in the jurisdiction of the Supreme Court 
of the United States during the past ten years’ 1° have profoundly 
affected the attitude of the court in cases involving racial discrimina- 
tion. The approach of the present court in such cases was well 
stated by Mr. Justice Black in 1944. ‘It should be noted, to begin 
with, that all legal restrictions which curtail the civil rights of a 
single group are immediately suspect. That is not to say that all 
such restrictions are unconstitutional. It is to say that courts must 
subject them to the most rigid scrutiny. Pressing public necessity 
may justify the existence of such restrictions; racial antagonism 
never can.’ !! 

The change in attitude of the Supreme Court toward the 
problem of racial discrimination has been reflected in an improve- 
ment of the legal position of the American Negro. That such 
improvement has in fact occurred will be seen from the remainder 
of this paper, which will be devoted to a discussion of the present 


6 Td. at 562. 
7 Murphy J., concurring, in Hirabayshi v. United States, 320 U.S. 81, 110 (1943). 
8 See Schwartz, ' The Changing Role of the United States Supreme Court’, 
98 Can.Bar Rev. 48 (1950). 
9 (Muldren's Hospital v. Adkins, 284 Fed. 618, 622 (App.D.C. 1921). 
10 Book Review, 64 L.Q.R. 545, 547 (1948). . 
11 Korematsu v. United States, 323 U.S. 214, 216 (1944). 
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legal position, derived from recent Supreme Court, decisions, with 
regard to three of the most important manifestations of discrimina- 
tion against the Negro: i.e., restrictions upon the right to.vote, 
restrictions upon the use of land, and enforced segregation. 

That legally condoned discrimination against the Negro exists in 
the United States is evident to most observers. What is, perhaps, 
not so apparent even to the informed British observer is the extent 
to which the legal position has been improving in recent years. It 
may be that one should not over-emphasise the immediate practical 
consequences of Supreme" Court decisions in a field such as this. At 
the same time, however, one should beware of minimising their 
effect, especially from the long-term point of view. One of the 
things which has made.anti-Negro discrimination in the United 
States of such moment is the fact that it has been sanctioned by the 
law. With the legal prop removed, the discrimination itself can 
mure easily be eliminated. 


SUFFRAGE 


Ever since Ashby v. White, it has been assumed that the right to., 
vote is one of the primary attributes of citizenship. * The right of 
voting . . . °, asserted Lord Chief Justice Holt in that case, ‘is a 
thing of the highest importance, and so great a privilege that it is a 
great injury to deprive the plaintiff of it.... It is denying him his 
- English right, and if this action be not allowed, a man may be 
for ever deprived of it. It is a great privilege to choose such 
persons, as are to bind a man's life and property by the laws they 
make.’ 1° 

In so far as the American Negro is concerned, the suffrage 
question has been a key one, for, as a disenfranchised minority, the 
Negro would have little hope of exerting political pressure to bring 
about an end to discriminatory practices. It was in recognition of 
the importance of the vote to the emancipated Negro that the 
Fifteenth Amendment to the Federal Constitution was adopted after 
the Civil War, prohibiting interferences with the right of United 
States citizens to vote because of their race, colour, or previous 
condition of servitude. The constitutional amendment has not, 
however, of itself, automatically given the Negro the ballot. ‘ The 
Southern white people have always viewed the Fifteenth Amend- 
ment in much the same way in which patriotic Germans after the 
[First World War] regarded the harsher provisions of the Versailles 
Treaty. It was a form of compulsion imposed by victors upon the 
defeated.’ 14 Accordingly, they have resorted to many devices to 
defeat the intent of the amendment. The Southern attitude is well 
illustrated in a remark made to Lord Bryce by a leading Southern 


12 2 Ld. Raym. 938 (1703). 
13 Jd. at 958, 958. * 
14 Cushman, 30 Corn.L.Q. 66 (1944). 
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politician in 1881 ; * We like the Negro, and we treat him well. We 
mean to continue doing so. But we vote him ?.'5 

It seems clear that the Fifteenth Amendment automatically put 
an end to all State constitutional and statutory provisions expressly 
limiting the franchise at general elections to persons of the white 
race. ‘ Beyond question, the adoption of the Fifteenth Amendment 
had the effect, in law, to remove from the State Constitution, or 
render inoperative, that provision which restriets the right of 
suffrage to the white race.’ But the Southern States have sought 
io use methods other than those of such' express constitutional or 
statutory discrimination to disenfranchise the Negro. A typical case 
is Guinn v. United States,’ where the validity of the Oklahoma so- 
called ‘ grandfather cause ’ was at issue. That portion of the State's 
Constitution provided that anyone who could vote on January 1, 
1866, or a descendant of such person, would be able to qualify as a 
permanent voter without submitting to certain educational tests. 
Since the date specified was at a time when the Negro could not 
legally vote, the effect of the provision was clearly to discriminate 
against the Negro.: It was because of this that it was held invalid 
by the Supreme Court. ‘It is true it contains no express words of 
an exclusion from the standard which it establishes of any person 
on account of race, colour, or previous condition of servitude pro- 
hibited by the Fifteenth Amendment, but the standard itself 
inherently brings that result into existence since it is based purely 
on a period of time before the enactment of the Fifteenth Amend- 
ment and makes that period the controlling and dominant test of 
the right of suffrage.’ !5 As explained by Mr. Justice Frankfurter in 
a more recent decision, in so far as voting in a general election is 
concerned, the ‘ Amendment nullifies sophisticated as well as simple- 
minded modes of discrimination. It hits onerous procedural 
Tequirements which effectively handicap exercise of the franchise by 
the coloured race although the abstract right to vote may remain 
unrestricted as to race ’.?° 

The prohibition of disériminalión in voting in general elections 
has not, however, of itself, been enough to ensure the effective par- 
ticipation of the Negro in the electoral process. As Lord Bryce 
pointed out, in discussing American elections : * There are two stages 
in an election campaign. The first is to nominate the candidates 
you desire : the second to carry them at the polls. The first of these 
is often the more important, because in many [areas] the party 
majority inclines so decidedly one way . . . , that nomination is in 
the case of the dominant party equivalent to election .^^ The best 
example of an area such as that referred io is the American South, 


15 2 Bryce, The American Commonwealth, 278. 
17 938 U.S. 347 (1915). 

18 Id. at 364. 

19 Laws v. Wilson, 807 U.S. 268, 275 (1939). 
20 9 Bryce, The American Commonwealth, 69. 
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which in the main is a solid supporter of the Democratic Party. In 
the South, for all practical purposes, to bar the Negro from partici- 
pation in the nomination of Democratic candidates is effectively to 
preclude his participation in the electoral process. 

Sinee the time when Lord Bryce wrote his study of American 
government, the primary election has become the general method. 
employed by political parties in the United States to nominate 
candidates for office. The primary election is held prior to the 
holding of a general election to enable the voters who are registered as 
members of a particular Party to choose the candidates of that party 
whose names are to find a place on the ballot at the general election. 
A primary is thus a ‘nominating’ as distinguished from an 
* electing °’ election.” 

In recent years, efforts aimed at disenfranchising the Southern 
Negro have made use of the so-called ‘white primary ’, by which 
participation in the primary election of the Democratic Party is 
limited to white citizens. Since the Democratic primary is the only 
election of real significance in the Southern States, the device of the 
white primary has resulted in effective exclusion of the Negro from 
the process of government in those States. As expressed by the 
Supreme Court, with regard to a primary election for a Congressman 
in Louisiana : ‘ Interference with the right to vote in the Congres- 
sional primary in the Second Congressional Distriet for the choice 
of Democratic candidate for Congress is thus, as a matter of law 
and in fact, an interference with the effective choice of the voters 
at the only stage of the election procedure when their choice is of 
significance, since it is at the only stage when such interference could 
have any practical effect on the ultimate result, the choice of the 
Congressman to represent the district ?.?? 

Does discrimination against the Negro in primary elections come 
within'the prohibition of the Fifteenth Amendment? The answer 
to this question depends upon whether State action is involved in 
such discrimination, for it is only such State action which is affected 
by the Fifteenth Amendment and that portion of the Fourteenth 
Amendment which guarantees to all persons the ‘ equal protection 
of the laws’. 

In Nixon v. Herndon,” the court dealt with a Texas statute which 
provided that *in.no event shall a Negro be eligible to participate 
in a Democratic Party primary election held in the State’. The 
discrimination against the Negro in this case was clearly caused by 
the action of the State Legislature, and the statute was consequently 
held to violate the constitutional prohibition. ‘ The statute of Texas 
in the teeth of the prohibitions referred to assumes to forbid Negroes 
to take part in a primary election the importance of which we have 


21 Strecker v. Smith, 164 P. 9d 192, 198 (Idaho, 1945). 
22 United States v. Classic, 313 U.S. 299, 314 (1941). e 
923 973 U.S. 536 (1927). 
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indieated, discriminating against them by the distinction of colour 
alone.’ N 

None daunted, the Texas Legislature enacted à new statute which 
gave the State executive committee of a politica] party the power 
to prescribe the qualification of its members for voting or other 
participation. The State executive committee of the Democratic 
Party then adopted a resolution that white Democrats and none 
other might participate in the primaries of that party. The court 
held that this, too, transgressed the constitutional command, for 
whatever power of exclusion had been exercised by the members of 
the Democratic executive committee had come to them, * not as the 
delegates of the party, but as the delegates of the State ?.? 

The decision in this case was based upon the theory that the 
Texas statute vested in the executive committee an authority inde- 
pendent of the will of the party as a whole, and that, therefore, its 
discriminatory acts amounted to State action within the constitu- 
tional prohibition. Three weeks after the decision of the court, a 
State convention of the Democratic Party in Texas adopted a 
resolution to the effect that in the future only white citizens might 
vote in the party primaries. A Negro who had been refused a ballot 
in the Democratic primary brought an action for damages, and the 
ease having been carried to the Supreme Court, that tribunal held in 
Grovey v. Townsend ?* that the convention resolution was not 
State action within the meaning of the Fourteenth and Fifteenth 
Amendments but was only the action of the political party in 
exercising its inherent right to determine its own policies and 
membership. The court thus held that the Democratie Party was in 
a position similar to that of any ordinary voluntary association, with 
power to determine the qualifications of its own membership * and 
that qualifications thus established are as far aloof from the impact 
of constitutional restraint as those for membership in a golf club or 
for admission to a Masonic lodge’.?7 Here the matter seemed to 
rest, and the Southern States appeared to have found a legally con- 
doned method of precluding the Negro from effectively exercising his 
right to vote. 

Yet it soon became clear that the constitutional guarantee of 
suffrage was an empty form if it did not extend to participation 
in primary elections. ‘There is not the slightest doubt that the 
purpose of the “ white primary” rule was to disfranchise the 
Negro. . . . There was something strangely anomalous and 
unrealistie about a result which, in spite of the Fourteenth and 
Fifteenth Amendments, left the one agency in the State of Texas 
which completely dominates the choice of State and federal officials 
just as free to bar Negroes from participation in that choice as 


24 Id. at 541. 

25 Nizon v. Condon, 286 U.S. 78, 85 (1982). 

26 995eU.S. 45 (1935). 

27 Cardozo J., in Nixon v. Condon, 286 U.S. 78, 83 (1932). 
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1858, s. 40, requires proof of mens rea in the form of * wilfully and 
falsely’, the Divisional Court recognised the subjective test as being 
the criterion for establishing a defence of honest belief. Unless, 
thereforb, the court is prepared to withdraw from this new but 
altogether welcome attitude towards the reasonableness of the 
defendant's behaviour there exists an obvious conflict of principle 
according to whether the mens rea involved is that of wilfulness or, 
alternatively, malice. Such a position is ludicrous and cannot be 


` allowed to continue. It is suggested that whenever a crime requires 


proof of mens rea admitting of the possibility of a defence of mistaken 
but honest belief, the lead given by the decision in Wilson v. Inyang 
should be followed and the validity of such a defence determined by 
reference to a subjective standard. 

J. Ll. J. EDWARDS. 


ARREST 


THE main conclusion from Tims v. John Lewis and Co., Ltd. [1951] 
1 All E.R, 814, is that the subtleties of the law of arrest are not 
properly appreciated by store detectives, The detectives in this 
case, having arrested the plaintiff for shoplifting after she had left 
the shop, took her back to the shop for an inquiry by the manager. 
It was held by the Court of Appeal that this detention was illegal, 
because the rule is that a person arrested must be taken before a 
magistrate or police officer as soon as is reasonably possible. 

‘While the decision was compelled by authority, the result is to 
lay one more trap for the unwary arrester, which can easily be 
circumvented by those who are versed in the law. What the detec- 
tives should have done was to ask the suspect whether she consented 
to accompany them to the manager’s office while inquiries were 
made. If she agreed, the question of arrest could have been deferred 
until after the interview with the manager. If she refused, the 
detectives would have had to arrest her and take her forthwith to 
the police. Would it not be more convenient if the rule were that 
a person arrested may be detained for a reasonable time for inquiries 
if he does not insist upon being taken before a peace officer forth- 
with? Most people who are arrested would prefer an effort at 
investigation to be made, with the chance of being liberated, than 
to be taken at once before a magistrate. 

In one respect the Court of Appeal relaxed the previous rule. 
In the earlier cases the rule stated was that the person arrested had 
to be brought before a magistrate. Lord Goddard C.J. (with whom 
the other members concurred) expressed the opinion that now that 
the police can grant bail on an arrest without warrant, it is sufficient 
to take the suspect to them. The reason applies only to an arrest 
without warrant, and only where it is not displaced by statute. If 

ethe arrest (though without warrant) is under a statute that requires 
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the person arrested to be taken before a magistrate, he must be so 
taken (Curran (1828) 3 Car. & P. 397), and it appears insufficient to 
take him before a police officer. Here again a person who has 
not the law at his finger tips is liable to make a mistake. 

Where the arrest without warrant is by a policeman, he may 
apparently take the suspect before a superintendent or inspector 
` of police (or other officer in charge) in the same way as where the 
arrest is by a private person. But if this superintendent or inspector 
refuses bail, it seems that the duty to take the suspect before a 
magistrate again becomes operative. In this respect the Criminal 
Justice Act, 1914, s. 22, which imposes the duty to grant bail if 
the suspect cannot be brought before a court of summary juris- 
diction within twenty-four hours, is capable of misleading, for in 
law the suspect must be brought before a magistrate as soon as 
possible, not merely within twenty-four hours. 

In the United States the absurd consequence is drawn that the 
polieeman must bring the accused before the magistrate even 
though (owing to inquiries after the arrest) he is convinced of 
his innocénce : Orfield, Criminal Procedure from Arrest to Appeal, 
84—6. This is clearly not the law in England: see per Scott L.J. 
in Leachinsky v. Christie [1946] K.B. at 135. 

A subsidiary question in Tims’ Case was whether there must 
be communication of the ground of arrest to a person who is deaf. 
It was held that there is no àbsolute duty to communicate in such 


circumstances. 
GLANVILLE WILLIAMS. 


SOLICITORS— PROFESSIONAL MISCONDUCT 


AT a time when the Lloyd-Jacob's Committee and the Monopolies 
Commission have declared that collective retail price maintenance 
is contrary to the publie interest and when the Government have 
announced their intention of introducing legislation to ban retail 
price maintenance altogether, it seems strange that a member of 
the legal profession should be fined for professional misconduet for 
charging too little. Yet this, in effect, is almost what occurred in 
Re a Solicitor [1951] 2 All E.R. 108. The facts were that a Trade 
Union, which advanced money on mortgage to those of its members 
who wished to buy houses, had an arrangement with a solicitor 
whereby he was to act for both purchaser and mortgagee. The 
Solicitors? Remuneration ‘Order provides that in such a case the 
solicitor is entitled to charge only a total of l times 
the normal scale for the dual transaction (r. 6). This reduction 
is, of course, in recognition of the fact that the solicitor acting 
for both parties will investigate title only once. In fact the practice 
of the solicitor was to charge the Union full scale, and to make 
only a nominal charge to the purchaser commensurate with the® 
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additional work undertaken because he was also acting on his behalf. 
For this he was brought before the Disciplinary Committee and 
fined £100 (and costs) for attracting business unfairly (Solicitors 
Practicé Rules, rule 1) and for allowing himself to be held out as 
prepared to do business at less than 2 /8rds of the prescribed scale 
(ibid., Rule 24). His appeal to a Divisional Court was dismissed. 

To say, therefore, that the solicitor was fined for charging too 
little is not technically correct; this by itself is still not an offence. 
The Remuneration Order merely lays down maximum charges— 
there is no prescribed nfinimum. This, it must be said, does not 
seem to have been clearly understood by the Divisional Court, for 
Lord Goddard said (at p. 111): ‘It follows that any solicitor who 
has been doing this work on behalf of both mortgagee and purchaser 
is entitled to the scale and a half. If a solicitor charges something 
very much less, he is doing just what the rules were intended to 
prevent?. In fact this was far from being their intention, which 
was simply to prevent his charging more than scale and a half. 
An attempt to introduce prescribed minimum scales was withdrawn 
from the Solicitors Bill of 1940 in the face of Parliamentary opposi- 
tion, but the Disciplinary Committee and the Court have come close 

, to effecting what Parliament expressly rejected. ` 

Lord Goddard’s judgment seems to reveal another fundamental 
misconception as to the nature of solicitors’ charges. He was 
obviously impressed with the undoubted fact that in investigating 
title the solicitor owed responsibilities to both mortgagee and pur- 
chaser. But unfortunately solicitors have never been entitled to 
charge in accordance with the weight of responsibility which they - 
bear; that is a principle for which the profession and the Law Society 
have long contended—but as yet in vain. 

Nevertheless, attracting business by under-cutting may obviously 
be unprofessional as the Practice Rules expressly (and very properly) 
provide. But how can it be said that business was unfairly attracted 
in this case? The solicitor was entitled, and indeed bound, to charge 
less than any other solicitor: not acting for the mortgagee. Any 
purchaser wishing to save money would therefore inevitably be 
attracted to him. Once this attraction had taken place it was a 
matter of complete indifference to the rest of the profession whether 
the solicitor charged £40 or £4. 

Moreover, it is difficult to see how, even in a technical sense, the 
solicitor had infringed Practice Rule 2A. As we have seen, this 
prohibits holding oneself out as willing to accept business at less 
than 2/8rds of the prescribed scale. In this case the prescribed 
scale for the dual transaction was lí the normal scale and in fact 
the solicitor had charged more than 2/8rds of this; 2/8rds x 
8/2nds = 1, and he had charged 1 plus. He was only brought within 
the scope of the rule by splitting up the dual transaction into its 
component parts and regarding each separately, and even so it seems 

*that he could, without offence, have reached the same result by 


~ 
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a different method. If, for example, he had made a special agree- 
- ment with the Union whereby he charged it only a nominal fee and 
the purchaser full scale (or 2/8rds of it) his conduct would apparently 
have been unobjectionable, for the Court quoted with evident 
approval a ruling of the Law Society that a retained solicitor may 
agree to do work for his client at a special reduced fee. But the net 
result would have been exactly the same in the normal case where 
the mortgagor is liable for the mortgagee's legal charges. Nor, 
apparently, would he have offended if the Union had arranged to 
pay the purchaser’s legal charges subject to the purchaser making 
a nominal contribution to it; in such a case he would apparently have 
been entitled to charge anything between full scale and scale and 
& half—or indeed even less since once again he would merely have 
been making a reduction to his original client. Here the net 
result would have been identieal with that reached under the 
practice actually adopted. Nor, it seems, would there have been 
any offence if the Solicitor had agreed to make no charge at all 
against the purchaser. It has never been suggested that a Poor 
Man’s Lawyer commits an offence, notwithstanding that he holds 
himself out as prepared to do for nothing work which might other- 
wise go to other solicitors; presumably unpaid work is not regarded 
as “‘ business ” notwithstanding that the P.M.L. owes his applicants 
the normal professional duty of care. Such distinctions may be 
good law but they are hardly good sense; nor does it seem good 
sense to base a conviction of professional misconduct on such flimsy 
grounds. 

But, techniealities apart, the decision seems profoundly dis- 
turbing. A learned member of the Bar has gone so far as to describe 
it as ‘trade unionism at its worst enforced by the Court". As 
the present writer is an officer of the Court and subject to.the juris- 
diction of the Disciplinary Committee it might be better, perhaps, 
to shelter behind counsel’s opinion and say no more. But he’ 
cannot help being reminded of Pratt v. B.M.A. [1919] 1 K.B. 245. 
When, in that case, certain doctors were declared by their pro- 
fessional body to have offended against the honour and interests of 
the medical profession by accepting appointments with a clinic 
thought to be detrimental to the financial interests of the profession, 
the Court awarded them damages for libel and conspiracy, and the 
rules of the professional body were declared void as in restraint of 
trade. When, however, a solicitor is declared by his professional 
body to have offended in much the same way he is fined, and his 
punishment is upheld by the Courts. It is, of course, easy to 
distinguish the two cases on technical grounds—for example, in 
Prait's Case there were no prescribed scales of doctor's remunera- 
tion ‘and the B.M.A. and its rules had no statutory authority as 


1 Buf notes for the guidance of P.M.L.’s since issued by the Law Society (per 
L. S. Gazette, September, 1951, p. 350) imply that a waiver of the Rules is, 
necessary if the P.M.L, does more than give ‘oral advice’. 
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` have the Disciplinary Committee and the Solicitors? Practice and 
Remuneration Rules. Nevertheless the realities of the two cases 
are too similar for one’s peace of mind. If in fact the Solicitors’ 
Rules produce the result reached in this case—and reasons have 
been advanced. for doubting it—then it may be cogently argued that 
they too are contrary to public policy just as much as those of the 
B.M.A. in Pratt’s Case, or those of the Association of Dental Manu- 
facturers and Traders recently considered by the Monopolies 
Commission (see 14 M.L.R. 195). 

And even if the solititor’s conduct did, as must be assumed, 
constitute a technical breach of the Rules, it is respectfully sub- 
mitted to the Law Society that they did little service to the profession 
in instituting proceedings in this case, The lay Press constantly 
publish complaints about the alleged high legal costs in conveyancing 
matters. Most of these complaints are unfair and misconceived but 
this case gives the crities something to get their teeth into and 
hardly seems likely to reconcile the publie to the much-needed 
increases in professional scales of remuneration for which the Law 
Society is pressing. Having regard to the fact that these increases 
require the blessing of the Government and Parliament it was 
surely ill-advised gratuitously to antagonise powerful trade union 
interests ? 

i L. C. B. Gower. 


APPEALS AND THE DOCTRINE OF PRECEDENT 


Vitkovice Horni a Hutni Tezirstoo v: Korner + marks the final phase 
in the litigation of a preliminary question of procedure, namely the 
service of notice of a writ out of the jurisdiction under R.S.C. 
Ord. 11, r. 1 (e) and r. 4. The determination of this question has 
taken five years and involved four appeals, culminating in a 
unanimous decision by the House of Lords in favour of the ruling 
first given by a Master in Chambers. 

In April, 1946, Emil Korner brought an action claiming arrears 
of pension and salary due to him in England under alleged contracts 
with the appellants, who were a Czechoslovak firm, since national- 
ised; and he applied for leave to serve notice of the writ in Czecho- 
slovakia. Leave was granted by Master Moseley in Chambers in 
May, 1946. On an application by the Czechoslovak firm under 
R.S.C. Ord. 12, r. 80, this order was set aside by Master Grundy 
in November, 1948. Korner’s appeal to Slade J. in Chambers was 
dismissed in June, 1949, but his further appeal to the Court of 
Appeal was allowed by Bucknill and Singleton L.JJ. (Denning L.J. 
dissenting) in January, 1950, and the original order of Master 
Moseley, granting leave to serve notice of the writ out of the juris- 
diction, was restored, with the qualification (based on the precedent 
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of Thomas v. Hamilton (Dowager Duchess):*) that judgment could 
. not be recovered for arrears of salary unless it appeared at the trial 
that his claim under this head was payable in England. The firm 
appealed to the House of Lords, who unanimously held that leave 
for service out of the jurisdiction had been rightly granted by the 
Court of Appeal and, with the exception of Lord Oaksey (who 
expressed no opinion on the matter), declared that the qualification 
inserted as to the claims under the service agreement was undesir- 
able, but allowed it to stand because Korner had not cross-petitioned 
on this point. 

“In refusing leave for service out of the jurisdiction, Slade J. 
had considered himself bound by a statement by Lord Goddard, 
C.J., in the Court of Appeal decision in Malik v. Narodni Banka 
Ceskoslovenska ? that, on an application for leave for service out of 
the jurisdiction under Ord. 11, r. 1 (e), the burden on the plaintiff 
under R.S.C. Ord. 11, r. 4, was to make out a prima facie case that 
there was a contract and a breach of it, but to * satisfy ’ the Court 
that the breach had occurred within the jurisdiction. The findings 
of the judges in the superior Courts on this point of precedent 
perhaps merit some consideration. 


In the Court of Appeal— 
Bucknill L.J.— 
(a) doubted if Lord Goddard's words bore the meaning which 
Slade J. attributed to them, 
(b) thought that if they bore that meaning they were obiter 
and therefore not binding on the learned judge or the 
. Court of Appeal, and 
(c) thought that if they were not obiter they were inconsistent 
with the decision of the Court of Appeal in Thomas v. 
Hamilton (Dowager Duchess),* those of the Court of Appeal 
and the House of Lords in Badische Anilin und Soda 
Fabrik v. Chemische Fabrik: vormals Sandoz‘ and of the 
House of Lords in Tyne Improvement Commissioners v. 
Armement Anversois S.A. (The Brabo).5 
Singleton L.J. thought that Lord Goddard's remarks were part of 
the ratio decidendi in Malik’s Case,? and were binding both on 
Slade J. and the Court of Appeal, but he differed from Slade J. 
on the facts and thought the heavier burden of proof had been 
discharged. 
Denning L.J. agreed that Lord Goddard's statement was part of 
.the ratio decidendi in Malik’s Case, thought that ‘it may not 
be absolutely binding on us, but we ought to: follow it unless 
, there are strong reasons for not doing so’, but that there were 


217 Q.B.D. 592. 

3 176 L.T. 186; [1946] 2 All E.R. 663. 

4 88 L.T. 490; 90 L.T. 788. . e 
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no such strong reasons since it was not inconsistent with Lord 
Porteris speech in Tyne Improvement Commissioners v. Arme- 
ment Anversois S.A. (The Brabo). He agreed with Slade J. 
that the required evidence of a breach of contract within the 
jurisdiction of the English Courts was not available, for reasons 
which the learned Lord Justice set out at length under five 
heads, and would have dismissed the appeal. l 


In the House of Lords— : 

Lord Simonds (Lord Normand concurring) expressed no opinion 
whether Lord Goddard’s remarks were ratio decidendi or obiter 
dicta, thought that on the question of a breach within the juris- 
diction something more than a prima facie case was required, 
* did not quarrel’ with the expression ‘a good arguable case ’, 
but thought that Slade J. had set too high a standard and had 
in effect required to be satisfied on the point * beyond reasonable 
doubt’. ; 

Lord Oaksey thought that. the standard of proof required on the 
question of a breach within the jurisdiction did not differ from 
that on the existence of a contract and a breach of it. . 

Lord. Radcliffe said : * I daresay he (Slade J.) was right in thinking 
that (Malik's) case did contain a statement of principle which 
was binding on him but, if it did, I think that the principle was 
not rightly expressed?. He also thought that no different 
standard of proof was required on the question of a breach 
within the jurisdiction from that on the existence of a contract 
and a breach of it, and said he could not himself be satisfied 
where a breach of contract had taken place without being at 
any rate as much satisfied that the contract existed and had 

‘been broken. He thought a prima facie case too low a standard, 
but that to be ‘ satisfied’ put the standard too high. He pre- 
ferred the test of * a strong case for argument ’. : 

Lord Tucker approved Lord Goddard's remarks in Malik’s Case, 
thought that different standards of proof were required on the 
different matters, expressly disapproved Bucknill L.J.’s state- 
ment to the contrary, ‘felt considerable doubt’ whether 
Slade J. had misdirected himself in the present case, but was 
‘not prepared to dissent from the conclusion reached by your 
Lordships that he used language calculated to give the 
impression that he considered that a breach within the juris- 
diction had to be proved to the same extent as matters in issue 
must be proved at a trial’. 


The doctrine of precedent certainly becomes somewhat involved 
when in the Court of Appeal a majority of two members think that 
a puisne judge and the Court of Appeal itself is bound by a previous 

*statement in that Court, whilst one member thinks the státement 


496 THE MODERN LAW REVIEW "Vor, 14 


merely obiter, whereas in the House of Lords two members think 
the statement was binding and three think the statement wrong ' 
but express no opinion on whether it was ratio decidendi or obiter 
dicta, and two of those appear to lay down a standard of proof 
intermediate between that required by Lord Goddard and that 
applied by the dissenting member (Denning L.J.) in the Court of 
Appeal. 

Altogether the case provides not a very satisfactory object-lesson 
on the speed and cheapness of English justice, does nothing to 
define the graduation from ratio decidendi to obiter dictum, and 
may well become something of a museum piece for those who con- 
tend that the certainty of law is a childish illusion. The plaintiff, 
in the meantime, is now free to start his substantive action. 


O. M. STONE. 


LIABILITY OF Invrror FOR ‘ UNUSUAL DANGER ’ KNOWN TO THE 
INVITEE 


THE decision of the Court of Appeal in Horton v. London Graving 
Dock, which was thought to have finally set at rest the long- 
standing controversy over the exact duty owed by an invitor to 
his invitee, has now been reversed by a majority decision of the 
House of Lords (Lords Porter, Normand and Oaksey), two strongly 
dissenting opinions being delivered by- Lords MacDermott and 
‘Reid: [1951] 2 All E.R. 1. The majority decision suffices to 
dispose of the controversy but whether in as satisfactory a manner 
as that arrived at previously by the Court of Appeal may be 
respectfully doubted. i 
It will be recalled that the facts. of the case were that the 
plaintiff was a welder employed by sub-contractors to do repairs 
to a trawler. Part of the work involved working upon a staging 
which was provided by the defendants, who were the head con- 
tractors. The floor of this staging consisted of boards five feet 
apart, and while working thereon the plaintiff slipped and was 
injured. Lynskey J. held that the plaintiff had full knowledge of . 
the dangerous character of the staging, and that accordingly it 
was not an ‘ unusual danger? to the plaintiff within the meaning 
of the rule in Indermaur v. Dames.? The Court of Appeal reversed 
this decision on the ground that an *unusual danger? meant a 
danger not normally encountered in the particular circumstances 
and not just a danger which was unanticipated by the particular 
plaintiff. Accordingly it was held that the plaintiff's knowledge of 
the danger was not decisive to eliminate responsibility, Willes J., 
in Indermaur v. Dames, having merely referred to a warning as 
one of the modes by which in some circumstances an invitor might 


1 [1950] 1 All E.R. 180. See 13 M.L.R. 930. 
2 (1866) L.R. 1 C.P. 274. 
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fulfil his duty, but not as necessarily decisive in all cases. In this 
instance the Court of Appeal were of opinion that the fundamental 
duty to take care to prevent injury from unusual dangers had not 
been discharged merely because the plaintiff had full knowledge of 
the danger. Knowledge was only relevant to the possible defence 
of volenti (which was not actually pleaded) and this defence could 
not avail in the absence of evidence of consent to run the risk, 
which was lacking here. 

All the learned Lords accepted the view of the Court of Appeal 
that the proper meaning of an ‘ unusual’ danger is one of a kind 
not usually encountered by persons of the class of the plaintiff, 
or in the type of place or circumstances in which it occurred. So 
far then as the existence of a duty is concerned, this is created by 
the presence of an unusual danger, and the duty is not negatived 
by circumstances which show that from a subjective point of view 
the danger was not unexpected by the particular plaintiff concerned. 

It would seem further that, despite verbal differences, all the 
learned Law Lords were also in agreement that the fundamental 
duty of the invitor is to take care to provide reasonably safe 
premises. The difference of opinion turned upon the circumstances 
which may result in a discharge of that duty. The rule is now 
laid down, apparently as a proposition of universal application, 
that an invitor’s duty in relation to an unusual danger is auto- 
matically discharged if he can show that the invitor had full know- 
ledge of the danger involved. It is immaterial for this purpose how 
the knowledge has been acquired, whether by an express warning 
given by the invitor, or by the invitee’s own unaided experience, 
or by information imparted by third parties. Knowledge, therefore, 
does not prevent a duty arising but it does effectively discharge an 
existing duty. No doubt there is here a distinction of form but it 
hardly seems to be one of any substance having regard to the 
automatic operation of knowledge. Indeed, even analytically, the 
approach of Lynskey J. may be thought more satisfactory, viz., 
that a danger is unusual only in relation to the knowledge of the 
particular plaintiff and that full knowledge prevents any duty from 
arising. The alternative view involves the rather curious conse- 
quence that where there exists a danger which is unusual in the 
sense of not being normally encountered, but the plaintiff has full 
knowledge of its existence from the outset, the duty to the plaintiff 
exists but is destroyed at the moment of its birth. It certainly 
seems more natural in such a case to regard the duty as never 
having arisen. 

Why should knowledge of the danger necessarily suffice to debar 
the plaintiff from his remedy? The opinions of the two dissenting 
Lords examine this question at length and with respect their argu- 
ments for rejecting this test seem both impressive and convincing. 
Lord MacDermott urges that where there is no binding authority 
it is permissible and proper, in choosing between two possible views, 
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to have regard to the reasonable requirements of the community 
which the law has to serve, and that though such a process demands 
great caution, the view which avoids a narrow and unregsonable 
rule should be preferred. Lord Reid, while recognising the advan- 
tage in some cases of fixed rules, deprecated the introduction of 
rigid rules in the realm of negligence and was of opinion that the 
decision of the majority was a departure from what should be the 
overriding test of what a reasonable man would do in the shoes of 
the defendant. With all deference, both these opinions seem more 
in accordance with the spirit of the conimon law, especially in 
relation to the development of the modern law of negligence, than 
the ruling of the majority. 

There must be many cases where the mere knowledge of the 
plaintiff ought not, as a matter of.justice and common sense, to 
debar him from his remedy. Lord MacDermott's illustration of an 
approach to a railway ticket-office with a dangerous roof, where 
all the railway has done is to post a notice describing the danger in 
clear terms, is a striking example of how a defendant can unjusti- 
fiably escape liability if a warning is in all cases to be decisive. 
Moreover,'the majority rule has the effect in this branch of the 
law of obliterating the well-recognised distinction between sciens 
and volens, a sensible distinction which should be maintained in 
the absence of overriding considerations that hardly seem to exist 
in the case of the liability of invitors. 

Since both the decision of the Court of Appeal and also the 
opinions of the dissenting members of the House of Lords recognised 
that a warning might in some circumstances suffice to discharge 
the duty, it may be thought that the majority decision does at 
least have the advantage of avoiding the necessity of distinguishing 
between the cases where a warning may or may not suffice. It 
may be suggested, however, that this is to apply a draconian 
solution to a problem which essentially calls for an individual 
approach, and further that it exaggerates the extent of the difficulty. 
Both Lord MacDermott and Lord Reid point out that broadly 
speaking the line is to be drawn between those cases where the 
danger is readily avoidable from the point of view of an informed 
and reasonably careful invitee, and those where (as in the case of 
the plaintiff, Horton) full knowledge gives no assurance of safety. 
The regret may however be permitted that the law on this topic 
ever started from the view that a warning might be a mode of 
discharging the duty rather than merely relevant to the issue of 
contributory negligence. Lord MacDermott also deprecated 
attempts to settle such a question as this by treating the ipsissima 
verba of Willes J. in Indermaur v. Dames as though they were part 
of an Act of Parliament to be construed accordingly. The tendency 
to treat judicial utterances as authoritative texts to be construed 
is unfertunately one to which the common law is peculiarly prone 
by reason of its doctrine of binding precedent, and much of our | 
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reports are taken up with attempts to ascertain the exact meaning 
of words used in previous judgments. This is not just a question 
of ignoring the distinction between statements that are obiter and 
those which form part of the ratio decidendi—which in any event is 
one peculiarly hard to observe in practice—but is essentially a 
matter of approach. The value of such reminders as that given 
by Lord MacDermott and other members of the House is in 
emphasising that search should be made not so much for the exact 
sense in which words have been used in earlier judgments, but for 
the governing principle*or the rationale upon which a rule is or 
should be based. ` ; 

It remains to observe that none of the learned Law Lords 
thought that the rule of Donoghue v. Stevenson? could be prayed 
in aid by the plaintiff in the present case. No doubt this is an 
inevitable consequence of the rules as to invitees having been earlier 
formulated as a distinct topic, but it serves only to emphasise the 
misfortune that our law of negligence developed so late and in so 
piecemeal a fashion that it has not proved possible to apply one 
comprehensive rule of negligence to all situations in which the duty 
is based on reasonable care. Lord Porter pointed out that so far 
as the duty imposed on a manufacturer by Donoghue v. Stevenson 
is concerned, the probability of intermediate inspection negatives 
the duty, so that a fortiori no duty is owed to a consumer with actual 
knowledge of the defect. This undoubtedly demonstrates that there 
are cases where knowledge of the plaintiff may prevent a duty 
arising, with the result that it may be superfluous to rely upon 
the defence of volenti in the strict sense. The duty to warn a 
licensee as to concealed dangers known to the licensor is another 
illustration. It may be urged, however, that this is hardly an 
argument for eliminating the distinction between volens and sciens 
in cases where there is no special reason for so doing. Lord Reid 
indeed points to the explanation why a more limited duty is owed 
in the case of the manufacturer, since, having parted with control 
of the dangerous object, his duty may cease owing to cireumstances 
which would not operate in the case of a person who retains con- 
tinuous control of the source of the danger. 

Dennis Lrovp. 


DANGEROUS Sports CONDUCTED ADJOINING Hicmwavs— LIABILITY 
. For NEGLIGENCE AND NUISANCE— REPRESENTATIVE ACTION AGAINST 
MEMBERS or CLUB 


A DOUBT may be respectfully ventured whether the decision in 
what will certainly be known in future as ‘ the Cricket-Ball Case ? 
would have been the same if it had not involved an accident arising 
out of no mere lawful game but a highly meritorious national 


3 [1932] A.C. 562. 
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pastime. That conflict of interests—dear to the heart of Dean 
Pound and his school—which the courts are constrained *o resolve, 
emerges in a singularly clear-cut form in a case such as Bolton v. 
Stone [1951] 1 All E.R. 1078. On the one hand, there is the 
cricket club whose members are making a lawful and laudable use 
of their ground by using it for the playing of cricket matches. On 
the other hand, there is the inoffensive pedestrian lawfully using the 
highway adjoining the ground and suddenly struck down by an 
exceedingly hard spherical object, harmless sounding enough when 
described as & cricket ball, but nevertheléss capable of being an 
instrument of death and destruction. How is the law to settle in 
such a case upon whom the ultimate loss—in a pecuniary sense— 
is to fall? Are the cricketers to be obliged to curb their lawful 
recreation for the benefit of the innocent pedestrian, or is the 
pedestrian to be told that he is merely running one of the necessary 
risks attendant on membership of a sport-loving community? The 
answer given by the House of Lords in Bolton v. Stone is that this 
issue is to be adjudged purely on the basis of ordinary negligence. 
It was not questioned that the occupiers of the cricket ground who 
authorised or permitted cricket to be played there owed a duty of 
care to persons who might happen to be on the adjacent highway. 
In considering the scope of this duty, however, the House refused 
to accept the reasonable foreseeability of injury as the test. After 
citing Lord Atkin's celebrated dietum in Donoghue v. Stevenson 
[1932] A.C. at p. 580, that * You must take reasonable care to avoid 
acts or omissions which you can reasonably foresee would be likely 
to injure your neighbour?, Lord Porter emphasised that the likeli- 
hood of injury must be such as a reasonable man would contemplate. 
There must be sufficient probability to lead a reasonable man to 
anticipate it. For the existence of some risk is an ordinary incident 
of life, even when all due care has been, as it must be, taken. Lord 
Normand held that the plaintiff must show that the defendants 
ought, as reasonable men, to have foreseen the probability of such 
an occurrence and that precautions had not to be taken against 
every peril that could be foreseen by the timorous. Lord Reid 
pointed out that in the crowded conditions of modern life even the 
most careful person cannot avoid creating some risks, but that the 
law only imposed upon him the duty not to create a risk which was 
substantial. l 

The case then resolved itself—after the manner of most negli- 
gence cases—into one of pure fact, viz., was there a probability of 
injury, and if so had the defendants taken all reasonable precautions 
to avoid such injury? It is in considering what is meant in par- 
ticular cireumstances by that elusive word * probable *, that there 
arises so much ‘scope for difference of opinion and decision. How 
many times does an accident have to occur in a particular place or 
under particular conditions or when a certain modus operandi is 
employed for there to be a probability of injury? It is at any rate 
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clear that the word must be used here in & narrower sense than its 
normál meaning, which is that something is expected to happen 
rather than not to happen. For as a mere matter of mathematical 
probability most, if not all, the typical acts of negligence are 
unlikely to result in the majority of instances in injury to anyone 
and it is only the occasional act of negligence which is productive 
of an actual accident. If, for example, all the negligent acts or 
defaults of road-users were totalled up they would quite obviously 

` be immensely more numerous than those relatively few acts or 
defaults which actually cause injury. Hence the probability is 
generally against injury resulting from a typically negligent act such 
as a motorist failing to give a proper signal when turning, but 
nevertheless no difficulty is experienced in holding him liable if 
an accident results. 

With all deference it seems doubtful whether there is much 
substantial difference between the probability test in the restricted 
meaning given to that word in such legal phrases as the * natural 
and probable consequences? of an act, and the test, rejected in 
Bolton v. Stone, whether the accident was a reasonably foreseeable 
risk. The real objective of the test propounded by their Lordships 
was to exclude liability for injuries which are foreseeable but which 
are very unlikely or are merely remote possibilities. Yet surely 
the word ‘ reasonably °’ prefixed to * foreseeable risk ? is sufficient to 
exclude such contingencies without putting the test as high as to 
require an actual probability of injury. Nor does the case sug- 
gested by Lord Porter seem quite fair, viz., that if the possibility 
of an accident were the test no one could safely drive a motor car, 
since the risk of an accident was obviously foreseeable. For all 
that the reasonable possibility of accident connotes is that the driver 
of a motor car owes a duty of care towards other road users, but 
whether he has failed in that duty must depend upon whether on 
the facts of the particular case he has taken the precautions which 
can be expected of a reasonably prudent driver. 

To return to the facts of Bolton v. Stone there was certainly not 
a * probability * of injury to a passer-by from a cricket ball being. 
struck into the highway. The probabilities from a mathematical 
point of view were all against it. But was it & contingency of so 
remote a character that no reasonable person could be expected to 
guard against it? "The effect of the evidence was thus stated by 
Lord Porter: ‘ A witness who lived at the end house . . . said that 
five or six times during the last few years he had known balls hit 
his house or come into the yard. His evidence was quite vague as 
to the number of occasions, and it has to be observed that his 
house is substantially nearer the ground than the respondent's. 
Two members of the club, of over thirty years’ standing, agreed 
that the hit was altogether exceptional to anything previoug]y seen 

* on that ground. They also said—and the learned judge accepted 
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their evidence—that it was only very rarely that a ball was hit-over 
the fence during a match’. ` 07 
: Here then was a history of balls being hit, albeit on cofnpara- 
tively rare occasions, over the fence and on to the adjoinittg high- 
way. Previously, however, when this occurred there did not happen 
to be any unfortunate passer-by with whom the ball collided. Nor 
is this surprising, for the mathematical probability of anyone being 
in the precise line of flight of the ball must be very low indeed. 
Nevertheless, there was the highway and the adjoining houses used 
and occupied by persons upon their lawful oecasions, and an accident 
—indeed a serious accident—might readily be envisaged by a 
prudent person who might yet not deserve the epithet of timorous. 
But what, it may be asked, is the cricketer to do? No one can 
foresee the exact range of the batsman’s prowess and the erection 
of a higher fence may simply arouse the emulation of the batsman 
to produce a further ranging stroke. Is it then necessary to say 
that the use of the Cheetham cricket ground for the highly laudable 
pursuit of the national game is to be abandoned because no pre- 
cautions might be adequate? This point was squarely faced by 
Jenkins L.J. in the Court of Appeal when he remarked : * If cricket 
cannot be played on a given ground without foreseeable risk of 
injury to persons outside it, then it is always possible in the last 
resort to stop using that ground for cricket '([1949] 2 All E.R. at 
p. 858). But to curtail the playing of cricket on a ground where 
matches had been regularly played since about 1864 is hardly a 
measure which would be lightly taken by an English court. Yet 
it is to be observed that Jenkins L.J. only refers to this as a last 
resort. If the learned Lord Justice’s view were accepted that in 
the actual circumstances the injury was not a remote contingency, 
not reasonably foreseeable, further precautions might stil have 
been taken to reduce the risk to a contingency so remote as to 
exclude liability. And, if such precautions were not practicable and 
the club preferred to go on taking a chance in the hope that nothing 
would happen, should the ultimate loss fall on the inoffensive 
passer-by or on the club who could easily cover their liability by 
insurance? Or is it more fitting that pedestrians should see they 
are covered by an appropriate accident policy before venturing into 
Beckenham Road on a summer’s afternoon? It is difficult to avoid 
the reflection that if the injury had arisen out of some less estab- 
lished but not more dangerous sport, such as archery or the flying 
of model aeroplanes, the conflict of interest might well have been 
resolved in favour of the plaintiff. All of which only serves to 
emphasise how numerous and uncertain are the factors which 
necessarily go to produce a legal decision and that such a decision 
cannot be properly analysed as a mere exercise in logic or human 
reasoning. 
Onhe issue of nuisance, which was pleaded as an alternative to 
negligence, it was conceded by the plaintiff that in a case of this * 
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sort it was only possible to succeed in an action for nuisance if 
negligence, was proved. Apart from Lord Reid, who reserved his 
view om.this question, the House apparently accepted this as a 
correct Statement of the law. At first instance, Oliver J. held that 
no action for nuisance would lie as the wrongful act was no more 
than an isolated occurrence. As Somervell L.J. pointed out, how- 
ever ([1949] 2 All E.R. at p. 859), the real gist of the alleged 
nuisance—although admittedly the statement of claim did not plead 
it in this way—was not the striking of the ball by the batsman on 
the occasion when the plaintiff was injured, but the organising and 
carrying on of a game on property adjacent to a highway, whereby 
the public right of passage was hindered or rendered dangerous. 
The effect, therefore, of the opinion of the House of Lords is to 
carry yet a stage further the noteworthy tendency to restrict the 
scope of the older common law causes of actions which imposed & 
stricter liability than the more acceptable criterion—by modern 
standards—of negligence (see, e.g.,.Read v. Lyons [1947] A.C. 156, 
and the recent decision in National Coal -Board v. Evans [1951] 
2 All E.R. 810). The old rule as to nuisance was that a person 
who creates a nuisance is liable for damage resulting whether he 
has taken all reasonable care to avoid the consequences or not 
(cf. Rapier v. London Tramways [1898] 2 Ch. 588; Sedleigh- 
Denfield v. O*Callaghan [1940] A.C. 880, pp. 897, 904). Nuisance, 
however, it has been held, is not applicable to personal injuries 
(Cunard v. Antifyre [1983] 1 K.B. 551), save in the case of persons 
injured on highways (see, e.g., Dollman v. Hillman [1941] 1 All 
E.R. 885), and it is now held in the latter class of case that proof 
of negligence is, in any event, essential even in nuisance. Further, 
it would appear from the views expressed by Singleton and Jenkins 
L.JJ., in the Court of Appeal, that it may in this instance be more 
difficult to succeed in nuisance than in negligence since the creation 
of an occasional source of danger may give rise to liability in negli- 
gence, while not constituting a sufficiently continuous source of 
danger to amount to nuisance (see [1949] 2 All E.R. at pp. 852 
and 856, distinguishing Castle v. St. Augustine Links, Ltd. [1922] 
88 T.L.R. 615). No doubt the criminal aspect of public nuisance 
as being an indictable misdemeanour renders a court disinclined to 
hold that a public nuisance has been established by merely 
organising a cricket match on a field long used for that purpose. 
One final point deserves comment. The Cheetham Cricket Club 
was an unincorporated society and the action was framed in a 
representative form against members of the committee of the club 
under O. XVI, 9 (see [1949] 2 All E.R. at p. 851). No point 
as to the form of the proceedings seems to have been raised at any 
stage, and therefore it remains uncertain whether Bolton v. Stone 
can be regarded as authority for saying that a representative action 
will lie, at any rate against representative defendants, in, tort. 
* If this is so such cases as Mercantile Marine Association v. Toms 
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[1916] 2 K.B. 243 (a case of libel) and Hardie v. Chiltern [1928] 
1 K.B.^668 (a case of conspiracy) may stand in need of *recon- 
sideration. It may be that those decisions are to be linfited to 
torts of the type there involved, and that dicta suggesting'a wider 
principle excluding all torts from the sphere of a representative 
action are in need of qualification. The basis of those decisions 
was that the various members may be in different positions and 
havé different defences available to them and it may be that in 
the case of some torts this possibility is so remote that a repre- 
sentative action will be maintainable. This certainly seems to be 
the case in many, if not all, types of negligence action, and Bolton 
v. Stone may perhaps be treated as introducing a useful extension 
of the scope of the representative action. In considering the effect 
of that decision for this purpose it has to, be borne in mind that 


where a representative action is wrongly constituted this is not’ 


a defect which can be put right by waiver (London Association 
for the Protection of Trade v. Greenlands [1916] A.C. 15). 


- ; Dennis Lrovp. 


SERVANTS AND INDEPENDENT CONTRACTORS 


Cassidy y. Ministry of Health [1951] 1 All E.R. 574 is likely to 
become a leading case in the law of tort and also in labour Jaw. 
It is the first case in which the Court of Appeal has held a 


hospital authority liable for the professional negligence of its per-. 


manent medical staff. In a sense this principle is not ‘new’. 
There is an earlier decision of Hilbery J. to the same effect,’ and 
the Court of Appeal itself had foreshadowed this development in 
1942 when it was held that nurses and radiographers were servants 
of the hospital authority and that the latter was liable for the 
torts committed in the course of their employment.” Moreover, 


the House of Lords had in 1936? done all it possibly could to 


throw doubt on the ambiguous and unfortunate decision of the 
Court of Appeal in Hillyer v. St. Bartholomew’s Hospital * which 


1 Collins v. H ertfordshire County Council [1947] K.B. 598; [1947] 1 All E.R. 683. 
This is the 'cocaine'-' procaine’ case. In the case under review Somer- 
vell L.J., at p. 579, while approving the decision of Hilbery J. in the Collins 
Case, criticised his application of the traditional ‘ control ' test. 

Gold v. Essex County Council [1942] 2 K.B. 203; [1942] 2 All E.R. 237. Note 
that Goddard L.J., [1942] 2 All E.R. 250, said that a hospital authority was 
liable for doctors on the permanent staff working under a contract of service. 
In the Gold Case this was a mere dictum, but a was 8 signifiount departure 
from the earlier approach. 

3 Lindsey County Council v. Marshall [1937] A. c. 97; [1936] 2 All E.R. 1076, 

especially per Lord Wright [1936] 2 All E.R. 1094. 


t 


4 [1909] 2 K.B. 820. In the Gold Case [1942] 2 All E.R. 240, Lord Greene M.R. 


said of Hillyer's Case that ‘there can be few cases in the books which have 
give rise to such a diversity of judicial statement as to, the precise nature of 
the point decided’. The judgments of Kennedy L.J., and of Farwell L.J., 
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has overshadowed the law for over forty years and the ghost of 
which has now been laid, one may hope, for good. Thus, without 
going ifto the very complicated ‘ case history? of this problem in 
any detail, it can be said that, as frequently happens with decisions 
of fundamental importance, the case under review is merely the 
final consummation of a development which had been going on for 
many years, The importance of this development, however, 
transcends the actual problem decided by the court, because the 
decision is based upon a transformation of the traditional * control ° 
test, i.e., of the test wltich is being used in order to distinguish 
between a servant and an independent contractor, and between a 
contract of employment (or of service) and a contract for work 
and labour (or ‘ for services’). 

The traditional test was that a person working for another was 
regarded as a servant if he was ‘subject to the command of the 
master as to the manner in which he shall do his work *,5 but if 
the so-called * master? was only in a position to determine the 
‘what’ and not the ‘how’ of the services, the substance of the 
obligation but not the manner of its performance, then the person 
doing the work was said to be not a servant but an independent 
contractor, and his contract one for work and labour and not of 
employment. This distinction was based upon the social con- 
ditions of an earlier age : it assumed that the employer of labour 
was able to direct and instruet the labourer as to the technical 
methods he should use in performing his work, In a mainly agri- 
cultural society and even in the earlier stages of the Industrial 
Revolution the master could be expected to be superior to the 
servant in the knowledge, skill and experience which had to be 
brought to bear upon the choice and handling of the tools. The 
control test was well suited to govern relationships like those 
between a farmer and an agricultural labourer (prior to agricultural 
mechanisation), a craftsman and a journeyman, a householder and 
a domestic servant, and even a factory owner and an unskilled 
‘hand’. It reflects a state of society in which the ownership of 
the means of production coincided with the possession of technical 
knowledge and skill and in which that knowledge and skill was 
largely acquired by being handed down from one generation to 
the next by oral tradition and not by being systematically imparted 
in institutions of learning from universities down to technical 
schools. The control test postulates a combination of managerial 
and technical functions in the person of the employer, i.e., what 
to modern eyes appears as an imperfect division of labour. The 


proceed on totally different lines, and Cozens-Hardy M.R. agreed with both. 
The judgment of Kennedy L.J. is now generally regarded as wrong. The con- 
fusion was increased by the fact that in Smith v. Martin [1911] 2 K.B. 775 
Farwell L.J. purported to give an authentic interpretation of his own judgment 
in the Hillyer Case of which MacKinnon L.J. said in the Gold Case, at p- 245. 
that it was ' not a correct summary ' of the earlier judgment. 

Per Bramwell L.J. in Yewens v. Noakes (1880) 6 Q.B.D. 530. 
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technical and economic developments of all industrial societies have 
nullified these assumptions. The rule respondeat superior’ (and, 
one may add, the whole body of principles governing the fontract 
of employment) ‘ applies even though the work which the servant 
is employed to do is of a skilful or technical character, as to the 
method of performing which the employer himself is ignorant ’.° 
To say of the captain of a ship, the pilot of an aeroplane, the 
driver of a railway engine, of a motor vehicle, or of a crane’ 
that the employer ‘controls’ the performance of his work is 
unrealistic and almost grotesque. But *one need not think of 
situations in which the employee is physically removed from his 
employer's premises: a skilled engineer or toolmaker, draftsman 
or accountant may as often as not have been engaged just because 
he possesses that technical knowledge which the employer lacks. 
If in such a case the employee relied on the employer's instructions 
*how to do his work? he would be breaking his contract and 
possibly be liable to summary dismissal for having misrepresented 
his skill. No wonder that the Courts found it increasingly difficult 
` to cope with the cases before them by using a legal rule which, as 
legal rules so often do, had survived the social conditions from 
which it had been an abstraction. The judgments in Mersey Docks 
and Harbour Board v. Coggins & Griffiths,? show plainly enough 
that the control test had to be transformed if it was to remain & 
working rule and to be more than a mere verba] incantation. 

The present case takes this development a step further. The 
plaintiff lost the use of his left hand and underwent severe and 
protracted pain as a result of negligent treatment following an 
operation upon his hand. It was clearly a case of res ipsa loquitur 
in so far as the fact of negligence was concerned, but it was not 
clear whether this negligence had to be imputed to the whole-time 
assistant medical officer, to the house surgeon, or to one of the 
nurses of the hospital. The three members of the Court (Somervell, 
Singleton and Denning L.JJ.) agreed that it was unnecessary to 
investigate which of these three persons was to blame. The hospital 
authority was liable for the full-time medical men as well as for 
the nurse, and it was so liable although it was not alleged that any 
of them was not fully competent. Although there is a faint indica- 
tion in the judgment of Singleton L.J. that the hospital authority 

$ Per MacKinnon L.J. in the Gold Case [1949] 2 All E.R. at p. 244. 

7 See Mersey Docks and Harbour Board v. Coggins and Griffiths [1947] A.C. 1; 
[1946] 2 All E.R. 345. In this case the House of Lords was compelled to give a 
new meaning to the ' control' test, see per Lord Simon [1946] 9 All E.R., at p. 
948; per Lord Porter, at p. 351; per Lord Simonds, at p. 852; per Lord 
Uthwatt, at p. 353. See C. Grunfeld's Note in (1947) 10 M.L.R. 208. 

8 Lord Simon's formula (at p. 348) comes very near to what one may call the 
' subordination ' or ‘ organisation ' test. Where does the authority lie to direct, 
or to delegate to the workman the manner in which he should do the work? 
Who delegates the discretion the workman exercises? Here subordination to 
the employer's managerial power is made the criterion, and this, it is submitted, 


is the only possible way of dealing with the matter in the conditions of modern a 
industry. 
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might be liable for lack of co-ordination of the work,? the decision 
rests fairly and squarely on vicarious liability and not on the 
master’s culpa in eligendo or failure to provide a ‘safe system’. 
Tt rests, in other words, on the employer’s liability for the technical 
and professional shortcomings of his highly trained staff and not on 
his own shortcomings in the exercise of his managerial functions. 

Somervell and Singleton L.JJ. based their judgments on the 
fact that the two doctors as well as the nurse were permanently 
employed and salaried members of the staff? Somervell L.J. 
emphasised that they were subject to the standing orders of the 
local authority which was the hospital authority at the relevant 
time, and Singleton L.J. mentioned that the corporation was in a 
position to make rules concerning the organisation as distinguished 
from the performance of the doctors’ work, i.e., if it may be put 
that way, to rule the ‘where’ and the ‘when? rather than the 
‘how’. This, it is submitted, is very much in line with the speeches 
in the House of Lords in the Mersey Case : the development is in 
the direction of something like an * organisation? in preference to 
a ‘control’ test. In future the question may perhaps be : * did the 
alleged servant form part of the alleged master's organisation ?’ 
rather than * was he subject to his orders in the actual doing of his 
work?' Such an approach might be more satisfactory than the 
somewhat vague ‘common sense’ approach also suggested by 
Somervell L.J. which would make everything dependent on whether 
* an ordinary person would call the contract one of service. Such 
common.sense tests are sometimes the response of the Courts to 
situations in which ‘harder’ criteria have been overtaken by 
events. They have a way of collapsing in marginal cases and of 
leading to a maze of casuistry without much principle. 

Both Lords Justices agreed that the limitations of vicarious 
liability coincided with those of the contract of employment, i.e. 
(though in the circumstances of the case this amounted to no more 
than obiter dicta), that the hospital authority was not liable for the 
negligence of visiting-surgeons and physicians. It is at this point 
that Denning L.J. took a totally different view. Although the 
difference between him and the other members of the Court did not 
affect the actual decision, it does go to the ratio decidendi. Denning 
L.J. applied the principle that where a person is under a liability 
to use care, he cannot get rid of it by employing an independent 
contractor.’? Hence, it is, in his opinion, irrelevant whether the 
doctor or surgeon working at a hospital belongs to the permanent 


® [1951] 1 All E.R., at p. 584. ] 

10 Per Somervell L.J., at pp. 578 f.; per Singleton L.J., at p. 981. 

11 At pp. 579 f. 

, 12 At pp. 586 f. And see at p. 585: ‘ What possible difference in law, I ask, can 
there be between hospital authorities who accept a patient for treatment and 
railway or shipping authorities who accept a passenger for carriage?, None 
whatever. Once they undertake the task, they come under a duty to use care in 
the doing of it, and that is so whether they do it for reward or not’. 
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staff. All that matters is whether it was the hospital authority or 
the patient who had selected the specialist. The distinctión hetween 
a servant and an independent contractor is (in regard to vicarious 
liability) only relevant where the person ‘employed’ is charged 
with an act of ‘ collateral negligence’, but not with the negligent 
performance of the act which he had undertaken to perform, e.g., 
the negligent treatment of a patient by a consulting specialist. 
This bold and new approach to the problem is very much to be 
preferred to its more traditional handling by the other members of 
the Court, and it may very well foreshadow future developments. 
As Denning L.J. himself mentioned, the policy behind’ the Hillyer 
decision? may have been to protect the charitable hospitals. The 
advent of the National Health Service justifies a radical change in 
judicial policy towards the rights of patients, and the judgment of 
Denning L.J. may point the way towards the future. l 

For the time being, however, it would not be safe to rely on 
‘Denning L.J.’s view being accepted by the Courts in a case in which 
- the difference between the rationes decidendi of Denning L.J. and 
the majority would decide the issue, à case which, in view of the 
growing importance of part-time or * sessional ’ hospital attendance 
by paid specialists, may come before the Courts any day. What 
is, however, clear is that the control test is vanishing. This means 
that, in this respect, English law is coming much closer to some of 
the Continental systems. In France the test is whether the person 
doing the work is ‘dans une situation de subordination °, and 
this criterion which has been accepted by the Cour de Cassation '* 
does not mean ‘une notion... de technicité?.5 It means the 
sübmission of the employee to the employer's power ‘de co- 
ordonner’, i.e., to organise. Otherwise, it is pointed out, there, 
could be no contract of service, no locatio conductio operarum 
unless the employer possessed all the divergent technical capacities 
of the members of his staff. Similarly in Germany, where the test 
is that of ‘dependence’, which is very similar to the French idea 
of submission to the employer's co-ordinating power." This is 
another example of the similarity of developments in common law 
and ‘ civil law ’ systems which are simply enforced by the irresistible 
power of economic necessities. 

Finaly, it may be noted that in the case under review the 
Ministry of Health did not deny its liability as successor to the 
previous hospital authority, a municipal corporation, by reason 


13 At p. 585. 

14 P. Durand, Traité de Droit du Travail; Vol. II (1950), No. 127, p. 223; A, 
Rouast and P. Durand, Précis de Législation Industrielle, 4th ed. (1951), No. 
262, p. 843. 

15 Cases Gaoted by Durand, loc. cit., p. 241, n. 1. 

16 Durand, loc. cit., p. 243. f 

17 See,,0.g., Hueck and Nipperdey, Lehrbuch des Arbeitsrechts (1927), Vol. I, p. 
86. ‘Dependence’ is identical with ‘ Bingliederung ' (integration) into the » 
employer's organisation. : 
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of section 6 (2) of the National Health Service Act, 1946, under 
which on,the appointed day, July 5, 1948, all existing liabilities 
incurred solely for the purposes of a transferred hospital were taken 
over by the Ministry. The case is no authority on the question 
whether the Ministry is liable for torts committed after the 
appointed day by the servants of Regional Hospital Boards and 
Hospital Management Committees, a question which goes to the 
root of the law of publie corporations.!* 


O. KanN-FREUND. 


A COUNCIL’S POWERS 


In Manton v. Brighton Corporation [1951] 2 All E.R. 101 the facts 
were simple. The plaintiff was an alderman of Brighton county 
borough. On May 25, 1950, he was appointed in the usual way to 
serve for one year on three standing committees ; on December 21, 
1950, the council appointed an ad hoe committee to inquire into 
certain alleged conduct of'the plaintiff relating to council house 
allocation. This committee reported and recommended that the 
plaintiff * should no longer serve on any committee of the council ?: 
the council adopted this recommendation. The plaintiff claimed 
that he had been appointed for one year to the committees and 
was entitled to continue to exercise all his rights and privileges as 
a member of those committees until the year expired. He asked for 
a declaration and an injunction. 

Slade J. gave judgment for the defendants. He said that the 
words appointing the plaintiff for one year did not mean that he 
should continue in all circumstances as a member of those com- 
mittees throughout the ensuing year but merely indicated that in 
normal practice he would do so. The larger question was whether, 
despite this interpretation, the council had power to revoke the 
resolution appointing the plaintiff before his year of office on the 
committees expired. The learned judge found support in Huth v. 
Clarke (1890). In the present case, he said, * most of the functions 
of the standing committees were to make recommendations to the 
council, but in some cases they were entrusted with the exercise 
of executive powers.... In so far as the delegation is of executive 
powers, it seems to me that the appointor must be able to deter- 
mine the authority of the appointee. If there is power to revoke 
the authority of a committee as a whole, in my judgment, there 

.must be a power to revoke the authority of any single member 
` thereof ’. 

It is suggested, with respect, that the logic of this argument 
is assailable. When a committee is established, there are two 
18 See W. Friedmann, ‘ The New Public Corporations and the Law Ee (1947), 10 


" M.L.R. 283, 377; Glanville L. Williams, Crown Proceedings (1948), pp*21 fi; 
pp. 30 ff. 
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distinct and- separate operations. The first is the decision to 
establish the committee and the delegation to it of certain powers 
enjoyed by the council. The second is the appointment t indi- 
vidual members to serve on the committee. The council can; at 
any time, decide to abolish or vary the powers of the com- 
mittee. The council can, according to Huth v. Clarke, itself 
exercise the powers it has delegated, although the committee 
remains in existence, for ‘ delegation does not imply a denudation 
of power and authority’. (Some observations of Scott L.J. in 
Blackpool Corporation v. Locker which appear to conflict with this 
view were not cited.) But it does not follow that because the 
council can abolish a committee, or vary its powers, or act 
despite its existence, therefore the council can revoke the appoint- 
ment of any member of the committee, There is only one act of 
delegation and that is to the committee itself; there are no separate 
acts of delegation to the members of the committee. The power to 
cancel the appointment of members derives from the resolution 
which prescribes their appointment, not from the resolution which 
delegates powers to the committee. 

There is a principle of considerable importance involved in this 
decision. Everyone knows that the real work of a council is done, 
and must be done, in committee. A member debarred from com- 
mittees may speak at council meetings, held monthly or quarterly, 
on matters which are the subject of recommendations from com- 
mittees or on other matters on the agenda; he will probably be 
allowed to speak only once or perhaps twice on each matter; he 
will find difficulty in speaking at all on matters over which a com- 
mittee has executive powers. Should an elected body have power 
so to exclude one of its elected members from participation? The 
Local Government Act, 1988, provides for the disqualification of 
members of a council and its committees if they have acted 
improperly in certain specified ways. It may be assumed that 
whatever the plaintiff in the present case was alleged to have done, 
the alleged action did not fall within any of these provisions. 
There have long been complaints that, in practice, certain coun- 
cillors find appointment to certain committees very difficult, and 
there is, of course, no right of appointment to any committee at 
all. It may be that the Act of 1988 needs amendment to enlarge 
the number and type of offences for which a councillor may be 
removed; the Act certainly needs amendment to ensure that a 
properly elected councillor has the opportunity of participating 
fully in the affairs of the council and its committees. Above all, 
the decision whether a councillor is unfit to participate fully or at 
all should rest, not with his fellow councillors, but with an.indepen- 
dent tribunal. Whom the electorate hath joined, let not an ad hoc 
commjttee put asunder. > 

_ J. A. G. GRIFFITH. 
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Editorial Note 
It happens from time to time that a decision of a lower court 


. discussbd in this Review is subsequently affirmed or reversed by a 


higher court, but that, as a result.of lack of space or because the 

appeal decision does not present any additional feature of special 

interest, no mention is made of it in these pages. In future we 
propose to publish lists of such appeal decisions $o as to prevent 

a wrong impression of the development of English case law being 

created in the minds of our readers. On the present occasion we 

go back to January, 1949, and include Volumes 12 and 18 and 

Nos. 1 and 2 of Volume 14. 

Wilson v. Kingston Corporation [1948] 2 All E.R. 780 (Vol. 12, 
p. 96), affirmed by the Court of Appeal : [1949] 1 All E.R. 679. 

Smith v. London Transport Ewecutive [1948] 2 All E.R. 806 (Vol. 
12, p. 98), affirmed by the Court of Appeal: [1949] 2 All E.R. 
297, and by the House of Lords : [1951] 1 All E.R. 667. 

Re Diplock [1948] 1 Ch. 465 (Vol. 12, p. 103), affirmed by the 
House of Lords sub nomine Ministry of Health v. Simpson 
[1950] 2 All E.R. 1187. 

Philco Radio v. Spurling [1949] 2 All E.R. 129 (Vol. 12, p. 501), 
affirmed by the Court of Appeal: [1949] 2 All E.R. 882. 


' Re Reading’s Petition of Right [1949] 2 All E.R. 68 (Vol. 12, 


p. 503), affirmed by the House of Lords sub nomine Reading 
v. Átt.-Gen. [1951] 1 All E.R. 617. 
Re Mill’s Declaration of Trust [1950] 1 All E.R. 789 (Vol. 18, p. 
507), affirmed by the Court of Appeal: [1950] 2 All E.R. 292. 
Earl FitzWilliam’s Wentworth Estates Co. v. Minister of Town 
and Country Planning [1950] 2 All E.R. 765 (Vol. 14, p. 78), 
affirmed by the Court of Appeal: [1951] 1 All E.R. 982. 
Best v. Samuel Foz & Co. [1950] 2 All E.R. 798 (Vol. 14, p. 84), 
affirmed by the Court of Appeal : [1951] 2 All E.R. 116. 
William Cory & Son v. City of London [1950] 2 All E.R, 584 (Vol. 
14, p. 205), affirmed by the Court of Appeal: [1951] 2 All E.R. 
85. 
This list was compiled on August 26, 1951. 


O. K.-F. 


REVIEWS 


Tae COMMUNITY or THE FUTURE. By Fr. VINDING KRUSE, LL.D. 
[London : The Oxford University Press. 1950. 828 pp. 42s. 
net. | d . 
Turre can be few if any authors, certainly among lawyers, so well equipped 
to carry through the ambitious project indicated by the title of this book as 
Professor Kruse. He has not only held the Chair of Jurisprudence at the: 
University of Copenhagen with distinction for many years, but he has played 
a prominent part in the public life of Denmark. To be a citizen of one of the 
smaller nations is not without its compensations, for it seems to entail a 
necessary familiarity with the arts which is too often lacking in men of the 
same calibre in large bustling States, and also a scholarship ranging widely 
over the institutions of other leading countries. Certainly Professor Kruse is 
a striking exemplar of this thesis, at any rate in regard to knowledge and 
appreciation. of Anglo-Saxon institutions. 

Nevertheless the work is hardly successful. Legal institutions must 
obviously provide the framework for any projected community, but the interest 
of a picture such as the one attempted here will lie naturally in patterns of 
detail which are not of a legal character. In spite of his astonishing erudition, 
an erudition by no means of the dry as dust variety, Professor Kruse is not 
altogether convincing in this brush work, and the result is a composition vague 
in some places, and rather overweighted with detail of a rather commonplace 
character in others. If he had been content to restrict the scope of his treat- 
ment of the problem to its legal aspects, the fundamental importance of which 
he very properly emphasises, he would have written a shorter and better book. 

Nevertheless much of what Professor Kruse has to say on the non-legal side 
is of absorbing interest, especially perhaps to readers of The Modern Law 
Review who will appreciate a broad and humane sociology, continuously con- 
trolled by legal discipline and a keen sense of the practicable. Professor 
Kruse himself had a great deal to do with the Danish legislation relating to 
housing and town planning which contains much that is novel and interesting. 
Some of the most valuable passages of his book originate in his practical 
experiences of this kind. 

The Community of the Future requires ‘a new type of man’, and this 
accordingly forms the subject-matter of Book 1. Professor Kruse has no 
doubt that the main problem here is that of ethical values. Religion, at any 
rate the old religion, no longer provides the categories which satisfy. Science 
-has taken its place, but the social sciences which are particularly concerned 
with these matters are ‘in a highly imperfect state’, so that there is ' funda- 
mental strife and doubt on the ethical questions, on morals, and rights’. The 
solution will be reached along empirical lines: ‘the ethics of the future cannot : 
therefore . . . set up absolute commandments’. 

The new man needs an ethic which fits him for life in the new community, 
and this requires study of a number of matters which have been neglected by 
earlier moral philosophers such as health of mind and body, and the effect of 
earning capacity and industrial training on character. Moreover, the new 
community will be more and more ‘founded on beauty’, so that the ssthetic 
evaluation acquires a significant social importance. Religion must then return 
to provide ‘the ultimate synthesis’: though the religion rather vaguely indi- 
cated én Chapter 7 would not satisfy the dogmatic requirements of any, 
orthodox creed. e 
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. Law must provide the foundations for the new community, and this is the 
themesof Book 2. We thus require an investigation of the purpose of law 
which procteds upon somewhat orthodox lines, although the progress which 
Professor Kruse foresees as natural developments carries him into interesting 
speculation. The life of the new community will be, indeed is becoming, much 
more concerned with moral and spiritual factors. The law has so far made 
very limited efforts to protect these from injury. It must be altered so that 
‘spiritual injury’ becomes a main category of the law of injuries, and love 
of neighbour must become a positive duty. This conception is sketched out 
interestingly in connection with the law of libel, the protection and require- 
ments of children, and in other ways. It is interesting that the most striking 
modern development in the English law of tort, Donoghue v. Stevenson should 
have originated in much the same conception. 

Book 8 is devoted to the New Community. Part I which is concerned with 
Personal Rights is treated on orthodox lines, but develops some of the points 
made in the section just mentioned, and opens up new categories for the 
purpose of strengthening the family. Like the sociologists Professor’ Kruse 
regards the family as one of the fundamental strong points in the human battle, 
but in the modern community it is shot at with new weapons against which 
old Jaws do little to protect it. A chapter is accordingly devoted to the 
consideration of this problem. ; 

The right of property which forms Part II of this Book has already been 
the subject of an earlier volume by Professor Kruse which appeared in English 
in 1940 and was the subject of a detailed sympathetic review by Professor 
Martin Wolff in 8 M.L.R. p. 241. I do not propose to add anything to what 
is there said. Modern communities are, however, based upon industrial, com- 
mercial and even agricultural organisation in which the citizen derives his 
livelihood not from the use of rights in property of a greater or less extent 
but from what are called earnings. Here too the law is in process of adjusting 
itself, not altogether satisfactorily. Part III of this book is accordingly con- 
cerned with the ‘right to earn’. Professor Kruse considers the development 
of this right both in urban and agricultural industries and shows how it has 
been influenced by thelaw. The locus classicus for this is the common law which 
is discussed with knowledge and sympathy. Nevertheless, law has nowhere 
sueceeded in providing institutions in any real sense adequate to this immensely 
important aspect of human activity. The liberal or laissez faire solution has 
been proved wanting. Professor Kruse is exceedingly sceptical of the 
Socialist solution also. He proposes a third solution which he calls the ‘system 
of perceptive law’ and which, sketched in most inadequately in view of its 
importance, appears to be directed to an ad hoc solution of each problem along 
the lines of the legal categories discussed in the earlier part of the volume. 
It appears to be a mixed or eclectic economy having a number of points of 
resemblance to that existing in Great Britain at the present time. 

. The corner stone of the Community of the Future is naturally its political 
constitution, and this provides the subject-matter for discussion in the final 
part of Book 8 Professor Kruse is exceedingly critical of modern democratic 
government, but nevertheless regards it as altogether preferable to autocracy, 
and especially that pernicious form of autocracy the modern dictatorship which 
he holds to be ‘a danger to human civilisation’. The great value of Democracy 
is the freedoms which go with it, its main weakness, the stupidity, selfish- 
ness, and hysteria of the masses in whom political power resides. If this 
‘unrestricted’ Democracy could be replaced by an ‘élite corps of electors’ 
who would use the vote with intelligence, knowledge, and restraint all would 
be well. But he does not really convince us that such an electoral élite is 
practical politics. 

The book then fades away into a few unsatisfactory pages relating to the 
court system of the new community, which are followed by a short eunsatis- 

è factory index. After this we get a final essay on the method of the social 
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Sciences—a somewhat inconsequent and haphazard ending to a book in which 


so much thought and work has been concentrated. e 
i e. 
C. 
e 


UNRAVELING JUVENILE Devineuency. By SHELDON and ELEANOR 
GLUECK. [London: Geoffrey Cumberlege, Commonwealth 
Fund. 1951. xii and 899 pp. 40s. net.] 


Tue outstanding contribution which Professor and Mrs. Glueck of Harvard 
have hitherto rendered to criminology consists of two series of comprehensive 
follow-up studies of young delinquents, covering a"fifteen-year span after their 
penal and corrective treatment. We owe to this formidable work a new 


"insight into the prospects and dynamies of social readjustment. With the 


present volume “the authors turn from the vertical to the horizontal approach 
in that they undertake to ‘unravel’ the causes of juvenile delinquency by 
comparing a sample group of 500 delinquents with a corresponding non- 
delinquent control group. Since Sir Cyril Burt developed this method in his 
classic Young Delinquent twenty-five years ago, the search for the cause of 
delinquency has given way to the recognition of a ‘multiple causation’; delin- 
quency is always due to, a coincidence of social and personal factors. While 
many time-honoured predilections and prejudices have thus been discredited, 
even the sincere student of criminology finds himself lost in the endless variety 
of possible crime risks. The remedy is to restrict the field of observation by 
deliberately eliminating and thus neutralising some of the numerous factors. 
For this purpose Professor and Mrs. Glueck collected a' control group which 
matched the delinquents in four essential aspects; agé, general intelligence, 
ethnic origin (very important in a great immigration country like the U.S.A.), 
and residence in an underprivileged neighbourhood. The description of the 
planning and the performance of the research work is a fascinating story in 
itself. The authors pursued investigations on four independent levels; socio- 
cultural conditions, somatic characteristics, specific intellectual tendencies, and 
emotions and temperamental traits. By social inquiries, medical investigation, 
anthroprometric examination, psychological tests (especially Rorschach test), 
and psychiatric interviews 402 items were determined for each of the 1,000 
boys. Each research worker was kept unaware of the results of his fellow- 
workers in a different discipline. Only the authors themselves correlated the 
independent partial findings into one comprehensive picture. 

To begin with, this new investigation confirms certain facts which one 
might expect from former studies. This applies to the obvious significance of 
the *under-the-roof situation’. Nearly two-thirds of the delinquents as against 
one-third of the non-delinquents came from homes broken by death, separa- 
tion, divorce, or prolonged absence of one of the parents (122). Among the 
delinquents’ parents a higher proportion was not living together, or was not 
married. Three-quarters of the delinquents as against one-third of the non- 
delinquents had to struggle with emotional conflicts; among the delinquents a 
higher proportion’ of these conflicts was due to tension in the family 
circle (247). In 94.8 per cent. of the delinquent cases, as against 44.5 per cent. 
of the non-delinquents, the discipline of the father was unsatisfactory, viz., 
either overstrict, lax, or erratic (181). 

At the same time, certain other observations which are usually put forward 
as symptomatic of juvenile delinquents, have been refuted by the evidence 
presented. In the comparison .of American delinquent and non-delinquent 
boys from underprivileged areas, conditions of the mother’s pregnancies, 
‘circumstances of the boys’ births, their glandular conditions, their position in 


the order-of brothers and sisters seem irrelevant. There is no difference in , 


the sizeeof families, or in the number of forced marriages. The type of the 


fathers’ occupations, skilled or unskilled, is less significant than their work € 


" ` 
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habits (106). Both groups of boys show the same incidence of club member- 
ship, but €very second delinquent had been ‘directed’ into the club by 
parents probation officer, etc. 

Whagj characterises these American delinquent boys.is that they are on the 
whole a physically homogeneous group, of a solid, muscular type, with broad 
shoulders, a tapering torso, somewhat retarded in early years, with a growth 
spurt at the age of thirteen or fourteen (184 seqq.) Both in the choice of 
occupation and in their leisure-time pursuits they have a predilection for the 
adventurous. ‘Their school life is irregular, with an early beginning of mis- 
conduct and truancy. As to character traits, revealed by the Rorschach test, 
feelings of insecurity and/or anxiety, of being unwanted or not loved or of 
not counting, so often atttibuted to delinquents, are almost equally spread 
among delinquents and non-delinquents (226). It is rather the way in which 
the individual reacts to such difficulties which distinguishes the two groups; 
the delinquents are much more on the defensive, inclined to be Suspicious, 
hostile, with a tendency to destructiveness. These observations seem to 
indicate a shifting of emphasis from the trauma in early childhood to the 
delinquent’s personality, without the error of exaggerated reliance on genetics. 
The authors sum up their findings by the statement that juveniles with those 
bodily characteristics and personal traits have a high probability of becoming 
delinquents if they are brought up in families with a bad social inheritance 


. (281). 


The primary importance of this book lies in the high standard it sets for 
criminological research. As in the case of the authors’ follow-up studies, 
this investigation of causes of juvenile delinquency will serve as a model for 
many other research projects. The authors own main conclusion is that a 
more detailed study of the roots of delinquency will enable us to forecast the 
juveniles future conduct. As in previous volumes the symptoms of a future 
criminal career have been statistically assessed and are presented in the form 
of prediction tables, this time based on the results of social inquiries, the 
Rorschach test, and psychiatrie interviews. While in this country there are 
still some doubts whether this extreme rationalisation of human judgment does 
not involve new errors under the disguise of scientific accuracy, the authors 
make a good case for stressing the importance of an early diagnosis of the 
potential delinquent. Indeed, the main lesson of the book is the need for 
prevention, the focus on childhood and family life, on proper guidance for 
temperamental demands, and on sound outlets for subconscious forces which 
are much more powerful than a conscious acceptance of rules and command- 
ments (287 seqq.). Thus, empirical criminology has learnt to face the complex 
web of crime causation without bowing to it as an unalterable necessity, to 
deal, in the authors’ final words, with ‘destination, but not with pre- 
destination °. 

M. Gnuxnvr. 


CORPORATION Trust AND Company. By C. A. COOKE, M.A., LL.D., 
Fellow of Magdalen College, Oxford. [Manchester University 
Press. 1950» 206 pp. 15s.] 


Tuis book traces the history of the three concepts of joint stock, trust and 
corporation which finally merged to form the modern limited company. Dr. 
Cooke describes it as ‘an Essay in Legal History’, but in truth it is something 
more, for the learned author looks at his subject as an economist, political 
Scientist, and legal philosopher as well às an historian and this fact accounts 
in no small measure for the value of his monograph. At the same time, it 
has certain disadvantages since students, who lack his versatility and 
familiarity with the current jargon of all these disciplines, may at times find 
it heavy going. This is particularly noticeable in the first few chapters, but 
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once Dr. Cooke gets into his narrative stride difficulties disappear and even 
a beginner could use the book with advantage as a more up-to-date and 
stimulating substitute for Formoy’s Historical Introduction to Modern 
Company Law. ; 

Dr. Cooke ends his survey with the Companies Act, 1862, when, as he says, 
the marriage of trust and corporation had been consummated. Nevertheless 
one can regret that he has not carried his essay further, for it is arguable 
that it is not possible fully to assess the part played by the company in the 
modern economy without a glance at the second marriage of trust and corpora- 
tion in the modern Unit Trust and, more especially without consideration of 
the Company's offspring—the Public Corporation, In truth Dr. Cooke gives 
brief consideration to Nationalisation, on which he has some wise words (at 
pp. 179-180), but without dealing with the nature of the organisation evolved 
in connection with it. 


Dr. Cooke’s design has not been to emulate the detailed researches into 
the original sources such as have recently been carried out, notably by 
DuBois, Hunt and Shannon, but rather to accept their results and to trace 
from them general tendencies and to draw general conclusions. If the 
remarks which follow suggest that he has not always made full use of the 
published material now available (it is to be regretted that he omits a 
bibliography) and that at times his generalisations seem to be over-simplified, 
this must not be taken as an attempt to minimise the great value of his book. 
Having recently been doing some work in the same field I am very conscious 
of the labour that I should have avoided had it been available earlier and of 
the errors which it has prevented me from perpetrating. 

I cannot help feeling that Dr. Cooke’s treatment of the eighteenth century 
would have been different and better had he made greater use of DuBois: 
The English “Business Company, 1720-1800. There is only one reference to 
this invaluable work and that (a footnote at the end of Chapter VI) appears 
to have been an afterthought. Apart from differences of emphasis at least 
one minor error of fact would have been avoided. This occurs at p. 88 in 
connection with the bursting of the South Sea Bubble. Dr. Cooke says ‘The 
crash came in September after the Lords Justices had granted writs of 
scire facias against a number of purported companies. Under this writ the 
companies had to show that their activities conformed to a grant of incorpora- 
tion, and where this could not be proved the company came to an end. 
Several companies were thus killed off . . .". In fact, as is shown in DuBois’ 
fully documented account, writs were issued against four such companies but 

"proceedings were discontinued shortly afterwards and the companies con- 
tinued to operate, three of them for the greater part of the century or 
beyond. Incidentally, since The MODERN Law Review should perhaps be 
kinder to the unhistorically-minded reader than is Dr. Cooke, it may be worth 
pointing out that the Lords Justices were not a judicial body (as a modern 
lawyer familiar with the Court of Appeal might be forgiven for supposing) 
but the Regents acting in the absence of the King in Hanover; they did not 
try the actions but merely authorised and directed the law officers to institute 
them. 

Nevertheless, the treatment of the eighteenth century contains much of 
value; particularly as a corrective of the view which is becoming widespread, 
that incorporation is an essential pre-requisite of joint stock enterprise. I 
particularly liked the explanation (at pp. 93-4) of how the developments during 
this century account for the fact that America uses the terms ‘corporation’ 
and ‘inc.’ while we use ‘ company’ and ‘itd’. 

Dr. Cooke’s account of the nineteenth century is most lucid and instruc- 
tive. He has naturally made particular use*of B. C. Hunt’s researches although 
unfortunately he appears to have overlooked the fact that the latter's final 
results were published in book form in the Harvard Economic Studies under e 
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the title The Development of the Business Corporation in England, 1800- 
.1867. “Dr. Cooke refers only to the preliminary articles in the Journal of 
Political Economy which merely cover the period to 1844. 

The *earned author sees the struggle for simple and cheap incorporation 
as a battle between Equity lawyers fostering the Deed of Settlement Com- 
pany and the common lawyers jealously guarding the privilege of incorpora- 
tion. This surely is dn over-simplification? It is true that the Deed of 
Settlement Company was based on the Trust, but it had been evolved by 
common lawyers like Sgt. Pengelley, as well as Chancery men, and: they did 
their utmost to keep it out of the jurisdiction of courts both of law and 
equity. When they failed Chancery proved little more complaisant than the 
King’s Bench—indeed, Eldon was their arch enemy and far more hostile 
than Lord Ellenborough or Tindal C.J. To say, as Cooke does (e.g. at 
p. 187), that limited liability was ‘accepted by the Chancery Courts’ is just 
not true; on the contrary they opposed it and if it was attained de facto 
it was in spite of both law and equity and not because of them—unless one 
is to give them credit for the inadequacies of their remedies which made ` 
pursuit of the individual shareholders virtually impracticable. Incidentally, 
is Dr. Cooke justified in referring to Bellenden Ker (the author of the 
famous report'on Partnership of 1836) as *a common law man' (p. 125)? He 
was, surely, a Lincoln's Inn conveyancer who afterwards became conveyancing 
Counsel to the Court of Chancery? 

Consistently with his general thesis, Dr. Cooke regards the formal intro- 
duction of Limited Liability in 1855 as of little importance, a view shared by 
many economists and by Maitland. I feel myself that this opinion under- 
estimates the unsatisfactory consequences of the previous law, under which 
even a de facto limitation of liability was highly precarious and more readily 
available to the shark and the stag than to the honest permanent investor. 
And the vast increase in company formations which immediately followed the 
reform seems to prove that its value was not inconsiderable. I am grateful 
to Dr. Cooke for introducing me (at p. 157) to John Bright’s explanation of 
why the Palmerston Government, at the height of the Crimean War, insisted 
on rushing through the Limited Liability Bil as a matter of the utmost 
urgency—an intriguing mystery. Bright alleged that it was because the 
Government wished to be able to say that something had been done besides 
voting money for the War. Dr. Cooke does not appear to find this con- 
vincing, and neither do I. A more likely explanation, surely, is that members 
of the Government and Legislature were beginning to be seriously concerned 
about their personal positions. My colleague, Mr. H. L. Beales, believes that 
these misgivings were brought to a head by the financial embarrassment, 
resulting from membership of an unlimited company, of an M.P. named 
Russell; unfortunately neither he nor I have been able to confirm this but if 
Dr.'Cooke, or any reader can do so I shall be grateful. 

A good point is made at p. 119 when Dr. Cooke points out that the various 
Companies Acts of 1844-5 were merely examples of a wider nineteenth 
century tendency to pass general statutes covering matters which had pre- * 
viously been left to Private Bill Legislation; he instances Divorce, Municipal 
Corporations, Naturalisation and Railways. 

Attention may be drawn to the following minor slips or dubious state- 
ments: All shareholders need not consent to a reduction of capital (p. 17). 
Are the Inns of Court incorporated (p. 67)? The orthodox view is to the 
contrary. The liability of partners is generally joint, not joint and several 
(p. 87). Various references sto the Companies Act, 1929, should be to the 
Act of 1948 (pp. 114, 161, 162, 168). Schedule A of the Joint Stock Com- 
panies Act, 1844, was hardly *a model set of provisions for the deed of settle- 
ment' (p. 188); it was merely a list of subjects and the present Table A 
seems to have owed less to it (p. 159) than to the Companies Clauses Aft, 1845. 

* «Special Resolution’ no longer means what it did from 1856-1929 (p. 160). 
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Nor do I understand why Dr. Cooke persists in dating the Bubble Act as 


1719, in fact it was passed (as his own account on p. 88 recognisgs) if June, 


1720. Finally, I do not think that Dr. Cooke's account (at pp. 167 and 169) 
of the effect of later legislation on existing companies is entirely clear. His 
remarks may give the impression that all existing companies had to register, 
whereas, in fact, companies established before 1844 have never been compelled 
to do so. 

These, however, are small points, and in a book which covers so much 
ground the only wonder is that there are so few statements to which objec- 
tion can be taken. Enough will, I hope, have been said to show that I have 
read it with very real enjoyment and I have no hesitation in warmly recom- 
mending it as a most illuminating and thought-pfovoking study of a subject 
of importance to lawyers, economists and students of history and Government. 


L. C. B. G. 


D 


Crown, COMMUNITY AND PARLIAMENT IN THE LATER MIDDLE AGEs. 
Studies in English Constitutional History. By Garrard T. 
Lapsiey. Edited by Heren M. Cam and GEOFFREY BARRA- 
CLOUGH. [Oxford: Basil Blackwell. 1951. 25s.] 


Ax American, and a Harvard man, Lapsley settled in our English Cambridge 
and for many years was an outstanding figure at Trinity both as tutor, 
lecturer in the university, and as an original and fruitful medievalist. In 
his retirement he collected some of his papers which grouped themselves 
naturally under the title he chose for this book, but did not live to complete 
his revision of them. All these papers are well known: the entertaining 
investigation of the earl who produced a rusty sword as his answer to a 
writ of quo warranto; the classical study of the buzones and the whole question 
of the county court; the pioneer study of the knights of the shire which gave 
the initial impetus to the Government scheme for a History of Parliament; 
the paper on the Parliamentary crisis of 1341, and finally two massive studies 
of the deposition of Richard II and the accession of Henry IV with special 
reference to the part of Parliament in those events. 

This is a rich feast indeed, and historians and students who have long been 
used to studying these papers will be grateful for having them assembled 
in this pleasant volume. It would have been still better if the editors had 
added to the author's original selection such things as his judicious paper 
on the county court in 51 L.Q.R. 299, together with a bibliography and portrait 
. for the benefit of those who knew him not; to those who did, his majestic 
presence is quite unforgettable. 

- T. F. T. PLUCKNETT. 


INTERNATIONAL Law. The Collected Papers of Sir Cecil J. B. Hurst. 
[London : Stevens. 1950. x and 802 pp. 30s.] 


Sin Cecil Hurst, the oldest and most respected of living English international 
lawyers, celebrated his eightieth birthday in 1950, and to mark the occasion 
Messrs. Stevens published this -volume of The Collected Papers of Sir Cecil 
Hurst at the suggestion of some of his friends. 

The volume has been divided into four parts. The first consists of the 
Presidential Addresses delivered to the Grotius Society in 1944 and to the 
Institute of International Law in 1937. The other three parts are devoted 
to papers published in The British Year Book of International Law, papers 
read to*the Grotius Society, and the course of lectures on diplomatic immunities 


delivered at The Hague Academy of International Law in 1926. While much ° 
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may be said in favour of this division, it might.perhaps have been more useful 
if the* pergons responsible for the actual compilation of the volume had 
arranged it in such a way that articles dealing with related subjects appeared 
together Thus The Hague lectures run from p. 171 to p. 294, but the British 
Year Book article of 1929 on modern developments with respect to diplomatic 
immunities appears at p. 111. 

When one reads,this volume one is struck by Sir Cecil’s happy knack of 
writing upon subjects which may well have been topical at the time of 
writing but which possess a lasting interest and value. As early as 1928 
Sir Cecil posed the question * Whose is the Bed of the Sea?' In 1945 Presi- 
dent Truman published his proclamations on the exploitation of the Con- 
tinental shelf and nearly €very article written upon this subject purports 
to base itself upon Sir Cecil's opinions. In 1948 Sir Cecil himself wrote upon 
the Continental shelf and used the opportunity to point out that the oil 
company and other vested interest lawyers were taking his arguments much 
further than he ever intended. His article, as usual, is objective and inde- 
pendent, and stands as a vindication of the rule of law. 

Another of Sir Cecil’s, papers which has had great influence was the subject 
of an address to the Grotius Society in October, 1946. By Article 13 of the 
Charter of the United Nations the General Assembly is enjoined to 'initiate 
studies and make recommendations for . . . encouraging the progressive 
development of international law and its codification". In November, 1947, 
the Assembly established the International Law Commission with a view to 
fulfilling this task. In his 1946 address Sir Cecil put forward a ‘Plea for the 
Codification of' International Law on New Lines’. In this paper Sir Cecil 
points out the disadvantages that automatically attach to any attempts at 
codification made by Government delegates. He wants a co-ordinated effort 
on an international and a national plane, and believes that individuals working 
in a private capacity have much to contribute. Finally, unlike many members 
of the International Law Commission, he is fully aware of the distinction 
between the lew lata and the lex ferenda and realises that codification correctly 
pertains only to the former. 

For a number of years Sir Cecil was a member of ‘the Permanent Court 
of International Justice, and many of his separate opinions are still cited 
as lucid expositions of the law. It is a little unfortunate, perhaps, that the 
International Court of Justice in its recent decision in the Asylum Case (1950) 
did not bear in mind what Sir Cecil said on this subject at The Hague, although 
it is true that Judge Azevedo, in his dissenting opinion, used words reminiscent 

- thereof. Sir Cecil wrote that ‘the question (of asylum) is today purely 
academic. ... Such relics of the right of asylum as may still be found are 
due to the continuance of political conditions in certain countries which at 
moments of political crisis expose politicians of the unsuccessful party to the 
risk of loss of life. In the countries of Latin America the custom of receiving 
political refugees at foreign embassies and legations at moments of crisis is 
„Still recognised’. 

All that remains is to add our congratulations to Sir Cecil and to thank 
him for showing during the thirty years covered by these papers the reality 
and vitality of international law. 

; L. C. GREEN. 


PARLIAMENTARY SOVEREIGNTY AND THE ENTRENCHED SECTIONS OF 
THE SourH Arrica Acr. By Denis Vicror Cowen, Pro- 
fessor of Law in the University of Cape Town, Advocate of the 

. Supreme Court of South Africa. [Cape Town and Johannes- 
burg : Juta & Co., Ltd. 1951. viiand 50 pp. 10s. 6d.] 


Secrion 152 of the South Africa Act, 1909, provides that no Bill td amend 
9 or repeal that section or certain other ‘entrenched sections’ of the Act shall 
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be valid-unless passed by a two-thirds’ majority of both Houses sitting 
together. Section 35, which is one of the entrenched sections,, safeguards 
Cape voters from disqualification by reason only of race or coloyr. The 
present South African Minister of the Interior recently moved foreleave to 
introduce the Separate Representation of Voters Bill which removed Cape 
coloured voters to a separate electoral roll The Speaker of the House of 
Assembly was then asked to rule whether the Bill did not require to be passed 
by a joint sitting of both Houses in accordance with section 152. On 
April 11, 1951, he ruled that it did not. 

Assuming that the Bill in question fell within the ambit of section 35, there 
' is no doubt that the present Government's refusal to follow the procedure 
prescribed by section 152 was a breach of a constitftional understanding. With 
such a matter the Speaker was not concerned; his duty was only to rule 
whether section 152 was still binding in strict law. In ruling that it was 
no longer binding, he adopted the all but unanimous.view of constitutional 
authorities. According to this view, the entrenched sections derived their 
validity until 1931 from the rule that South Africa could not legislate repug- 
nantly to a United Kingdom statute extending to South Africa. With the 
abolition of the doctrine of repugnancy by the Statute of Westminster, and 
in the absence of any saving clause in the Statute to protect the method of 
amending the South Africa Act, the Union Parliament became fully sovereign 
and acquired competence to repeal the entrenched sections, expressly or by 
implication, by ordinary legislative procedure in disregard of section 152. ` 
This view was strongly supported by the decision of the South African 
Supreme Court in Ndlwana v. Hofmeyr (1987) and, somewhat obliquely, by 
a Privy Council case (Moore v. Att.-Gen. for the Irish Free State (1935)). 

Against this weight of authority there was raised the dissenting voice of 
Professor Cowen, whose pamphlet was published shortly before the motion 
to introduce the Bill. His arguments were adopted by the Opposition in the 
House, and they were briefly examined, but rejected, in the Speaker’s ruling. 
They may be summarised as follows: The South Africa Act, an Act of the 
United Kingdom Parliament, is the Act that gave birth to the Union 
Parliament. Section 152 prescribes the rules which the constituent elements 
of Parliament must follow in order to legislate on a subject within the scope 
of the entrenched sections. A measure passed in contravention of these rules 
would not be an ‘Act of Parliament at all, any more than ‘a measure passed 
by one House alone would be. Since such a measure would not be a valid 
law, to attribute the binding force of the entrenched sections to the former 
doctrine of repugnancy is wrong, for repugnancy can only arise between 
two otherwise valid laws. Hence neither the doctrine of repugnancy nor its 
abolition by the Statute of Westminster are relevant to the discussion; the 
entrenched sections were, and remain, binding because they prescribe the 
manner and form in which the will of the South African Parliament is to be 
manifested for certain purposes, or alternatively, because they state what ts 
the South African Parliament for those purposes. This conclusion is com- 
patible with the view that once its will has been duly expressed, it has 
unlimited (or ‘sovereign’) legislative powers. 

Professor Cowen’s discussion of the problems is the ablest and most 
thorough that has yet been published. If one hesitates to assert that his 
conclusion is clearly right and the orthodox conclusion wrong, that is because 
neither authority nor analogy are helpful guides and because argument at 
the level of fundamental principle is conducted between two theories of 
Parliamentary sovereignty that are almost equally attractive. On balance, 
Professor Cowen's seems to be slightly the better opinion; but if the law is 
a prediction of what the courts will do, then his opponents must be said to 
have the stronger case. j 

The® author deliberately refrains ,from expressing opinions upon the 
effectiveness of possible attempts by the Union Parliament to bind its own € 
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action in regard to the manner of legislation; or upon the question whether 
legislatfon ky the’ United Kingdom Parliament must comply, as a condition 
of its validity, with the manner and form required by existing law. If, how- 
ever, ont accepts his argument in relation to the entrenched sections, it 
becomes difficult to deny its applicability to these further situations, For 
this reason, if for no other, this excellent study deserves close attention from 
anyone who is interested in the basic problems of constitutional law in 
England. . 


S. A. DE SMITH. 


JUSTICE AND ADMINISTRATIVE Law. Third Edition. By Professor 
W. A. Rosson., [London: Stevens & Sons, Ltd. 1951. 
xxxiii and 674 pp. 380s.] 


Pnorzsson Robson’s book is of course a classic on administrative justice and 
its main features are familiar to most lawyers. The high standard of the 
previous edition is maintained; in particular it is remarkable in view of the 
rapid developments how comprehensive and up to date is the account of 
administrative tribunals in the re-written and much enlarged Chapter 8. To 
prevent the book from becoming too long, the detailed criticism of the Report 
on Ministers’ Powers contained in the second edition has been omitted. 
Although the author deals chiefly with administrative tribunals and their pro- 
cedure and backs his preference for an Administrative Appeals court 
rather than an appeal to the courts by well reasoned and powerful argument, 
perhaps more attention to the present scope of judicial review might be 
given. We are told that review is possible only ‘when an inferior tribunal 
have acted ultra vires or have behaved improperly’ and that the decisions 
of the rent and national insurance tribunals are final (pp. 207, 271): What 
of error on the face of the record? At p. 123 it is stated that under the 
Housing Acts the Minister, once an objection has been lodged, and the 
inspector holding the inquiry are bound by the rules of natural justice: 
whether Denning L.J.’s opposite view that Franklin’s Case has overruled 
the earlier authorities is sound should have been examined. 

The author might consider the following small points in the next edition : 
the statement (p. 112) that only the Minister of Transport and the Home 
Office hear licensing appeals is contradicted by the author himself who states 
at p. 185 that the Minister of Education also has such powers; p. 489 gives 
the impression that the Crown Proceedings Act makes the Crown liable for 
the torts of policemen: at p. 441 East Suffolk Rivers Catchment Board v. 
Kent is cited as authority for the proposition that public bodies have no duty 
to show diligence comparable to that imposed in France; it seems unfair to 
blame the courts since the Act only gives the body power to act—if Parliament 
intended to impose a duty it should have said so, whereupon the courts would 
have provided a remedy. At p. 183 it is stated that the Minister must refer 
to the Medical Advisory Committee the report of an appeal from a finding 
that a medical practitioner has not shown reasonable skill. Regulation 11 of 
the National Health Service (Service Committees and Tribunals) Regulations, 
1948, requires the Minister to refer ‘the case’ to the Committee, although it is 
true that regulation 42 mentions ‘the Medical... Advisory Committee con- 
stituted under regulation 11 of these regulations to whom he shall refer such 
report’, Is it clear beyond doubt that the report must be referred, and 
does the Ministry so interpret it? . e. 

H. SrarET. 
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Turse Ricuts AND Freepoms. U.N. Publications Sales No. 1950. 
1.60. [London : H.M.S.O. 1950. iv and 214 pp. . 10%] 
e 


Sixck the wartime disclosures of the activities of the Nazis in theif concen- 
tration camps there has been a great deal of documentation, both official and 
non-official, on the subject of human rights. The United Nations has already 
published four Yearbooks on Human Rights, in which surveys of develop- 
ments in national legislation and international agreements are printed. Now 
the United Nations Department of Public Information has issued a small 
book describing the achievements of the United Nations during the first 
four years of its existence in so far as fundamental freedoms and human rights 
are concerned. M 

The last thirty or so pages of the book are devoted to the texts of those 
documents which have been drawn up under the auspices of the "United 
Nations to cope with various aspects of the protection of human rights. Here 
will be found the Universal Declaration of Human Rights, the Conventions 
on Genocide, News Transmission, Freedom of Association and the Right to 
Organise, and that concerning the Application of the Right to Organise and 
Bargain Collectively. The Declaration of Human Rights, as has been pointed 
out time and time again in writings and in public statements, is not binding 
on anybody, while the non-ratification of most of these conventions serves to 
yeiterate the warning in the book: ‘Let no one think that the task of 
creating universal respect for human rights and freedoms is an easy task. 
It is not'. : 

Despite this warning the reader of These Rights and Freedoms may well 
be left with the feeling that the various organs of the United Nations have 
sought to do too much too fast. ‘The human rights programme of the United 
Nations is broad and dynamic. It is concerned with the rights and freedoms 
of all men everywhere. It is designed to safeguard for all time man’s 
heritage of basic rights and fundamental freedoms.’ 

: That the programme is broad is made: very clear by this book. Apart 

from discussing the history of the drafting and development of the Universal 
Declaration of Human Rights, to which no less than 75 of 169 pages are 
devoted, although there can be few people interested in human rights who 
have not had their surfeit of this historical discussion, the main body of the 
book is devoted to summarising the debates-and activities of the United 
Nations in connection with the first draft of the proposed International 
Covenant of Human Rights, with freedom of information, the rights of 
minorities, of women, of refugees and displaced persons, and of trade unions. 

In addition, one chapter deals with tlie drafting and adoption of the 
Genocide Convention. In this chapter there occurs a statement that one 
would never expect to find in a publication of the United Nations. Reference 
is made to the concept of ‘crimes against humanity’ in the London Agreement - 
of 1945, and the discussion continues ‘Thus, it was established that the 
brutality of a government to its citizens was no longer a matter of purely 
domestic interest but was of international concern’. It is also asserted that 
by ‘crimes against humanity’ the Four Powers meant inhuman acts 'com- 
mitted against any civilian population before or during the war or persecu- 
tion on political, racial or religious grounds’. This is to ignore completely 
the difference between the semicolon in the London Agreement and the 
comma in the amending Protocol; and the fact that the Nuremberg Tribunal 
made it perfectly clear that such crimes were, by the Agreement, only within 
the jurisdiction of the Tribunal if they were connected with the war, and 
therefore atrocities against Germans in, for example, 1933 were not crimes 
against humanity unless so connected. It is also a little strange to find no 
reference to the activities of Professor Lemkin, who first used the term 
genocide. Instead, one is left with the impression that the initiative lay with 
Cuba, India, Panama and Saudi Arabia. 
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Finally, twenty pages are concerned with the problems of forced labour, 
slavefy and the protection of human rights in trust and non-self-governing . 
territosies. : p 

Thee main defect of United Nations’ publicity on human rights lies in the 
facile manner in which the subject is treated. There seems to be an under- 
lying theory that if empty phrases are repeated often enough they will become 
real This can never be so with matters so fundamental to State sovereignty 
as the treatment by a State of its own nationals, In the concluding chapter 
it is pointed out that ‘The exclusiveness and intolerance associated with 
competitive nationalisms, religions, races and cultures are real factors in all 
societies in our modern world. They are accentuated by fear. They are 
shielded by ignorance. They find positive expression in ideological dogmas. 
Rooted deep in the folklore of groups and classes, they tend to be transmitted 
from generation to generation’. Here there is evidence of some conception 
of reality. If only the United Nations—and its publicity department—would 
devote a fraction of the energy it dissipates in talking and writing about 
human rights to tackling the problems underlying this quotation, the future 
status of the individual might look far more hopeful than it does. 


L. C. Green. 


INTERNATIONAL Law THROUGH THE CASES. By L. C. Green. 
[London : Stevens & Sons, Ltd. 1951. xxviii and 913 pp. 
£8 15s.] | 


Fon many reasons decisions on international law are not always readily 
accessible to the student. Although there exist useful case-books on inter- 
national law im the United States, the student in this country is not too 
satisfactorily served in that he has only Mr. Pitt .Cobbett’s book to resort 
to. Mr. Green was therefore fully justified in deciding to publish a new. 
case-book. It is unfortunate, however, that the price is likely to be in excess 
of the means of the average student for whom the book is primarily designed. 

"Usually a case-book requires of its editor not only the mechanical effort 
of using scissors, but also the intellectual effort of Selecting his material. 
Mr. Green was almost wholly relieved of the-latter task. Last year Dr. 
Schwarzenberger published a second edition of his Manual of International 
Law. Those cases which he regards as of major importance are there marked 
with an asterisk. Mr. Green felt himself bound by Dr. Schwarzenberger's 
decision both in a positive and a negative sense: he has included all cases 
marked by Dr. Schwarzenberger with an asterisk and, with a very few 
'exceptions, excluded all cases not so marked or even mentioned by Dr. 
Schwarzenberger. It is in these circumstances, then, that Mr. Green came 
to print some cases the significance of which will not be obvious to the student 
of international law; Lord Advocate v. Wemyss [1900] A.C. 48, dealing with 
constitutional law and the Scottish law of landlord and tenant, R. v. Inter- 
national Trustee for the Protection of Bondholders [1937] A.C. 500, which 
is a leading case in private international law, or Croft v. Dunphy [1983] 
A.C. 156, which does not carry the point of public international law beyond 
the principles of The Le Louis (1817) 2 Dods. 210, printed by Mr. Green at 
p. 412—these are examples of decisions the inclusion of which cannot be 
explained otherwise than by the sacrosanctity of Dr. Schwarzenberger’s 
asterisk. The same starting point accounts for the omission by Mr. Green 
of decisions such as Bank of Ethiopia v. National Bank of Egypt [1937] 
Ch. 518, a case which, however unfortunate it may be, relates to an important 
point and is of considerable educational value, and also explains some other 
astonishing facts: no decision rendered by a municipal court outside Great 
Britain,:the Dominions and the United States of America finds a place in 


. 
n" 
524 THE MODERN LAW REVIEW Vor. 14 
| P 


Mr. Green's book, and the Supreme Court of the United'States, which has 
e made such enormous contributions to the development of international law, 
is represented by not more than five decisions (pp. 237, 385, 669, 714, 7715). 
To pursue these matters further would be unfair to Mr. Green* who is 
entitled to be judged by his own work and should not be saddled with 
responsibility for Dr. Schwarzenberger. Mr. Green's own work lies in 
editing the decisions themselves, that is to say, in deleting those passages 
which do not relate to the point of principle, and in summarising the issues. 
Although some may differ on points of detail, it would appear that in these 
respects he has, on the whole, taken the right course. 
è F. A. Maxx. 


A MANUAL or Internationa, Law. By B. Garin. [London: 
Sweet & Maxwell. 1950. viii and 88 pp. 6s.] 


Ix 1947 Messrs. Sweet & Maxwell published the second edition of Mr. Jackson's 
Manual of International Law, the object of which was ‘to cater for the needs 
of those University students reading the subject for Schools or Finals’. Their 
imprint now appears on a book which is no more than half the size of Mr. Jack- 
son’s, but which its author hopes ‘will come into the hands not only of those 
studying for examinations (for whom, however, it is principally designed), 
but also of those who take an interest in the international problems which 
beset us, but lack the time or inclination to give detailed and laborious study 
to the subject. They will find here an epitome of the principles of interna- 
tional law, and some account of the practical attitude of States towards 
‘their theoretical rights and obligations’. If this statement were justified, 
Mr. Galpin’s Manual would indeed deserve careful consideration. 

It is impossible in a short review to point out all the errors and careless 
statements appearing in this treatise. It should be sufficient to draw atten- 
tion to one or two points only. Even before the International Court of Justice 
delivered its advisory opinion on the International Status of South-West 
Africa, it was generally understood that there was no obligation upon 
mandatories to enter into trust agreements with regard to the territories 
under their care. Mr. Galpin devotes a page to the problem of mandates, 
although the only one which remains is that for South-West Africa, while 
his sole reference to the trusteeship system is to be found in a footnote: ‘the 
mandatory Power was responsible to the League of Nations, and is now 
responsible to the United Nations, for the proper administration of the 
territory’. Another statement which has been carelessly made concerns the 
registration of treaties: ‘The former members of the League of Nations were 
obliged by Article 18 of the Covenant of the League to register their treaties 
with the League Secretariat, before they could assume any rights under them. 
This obligation is now extended to members of the United Nations by 
Article 102 of the United Nations Charter’. This statement is certainly not 
true of Article 102, while the Pablo Najera Claim (1928) between France and 
Mexico shows that it is not a true description of the position under the 
Covenant. Similarly, it is surprising to learn that ‘ the position of enemy and 
neutral shipping in time of war is at present regulated by the Declaration of 
London’. 

It is interesting to note what Mr. Galpin considers to be the relative 
importance of various international institutions: the International Labour 
Organisation three lines; the Permanent Court of Arbitration one page; the 

International Court of Justice two pages, in which there is no reference to 
the Optional Clause; the League of Nations and the United Nations three 
pages each; while the Council of Europe is apparently the most significant 
organisajion in the world, for no less than five, out of a total of 88, pages are 
devoted to it. 

L. C. GREEN. 
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` An Inrropuction TO Internationa Law. By J. G. STARKE, B.A., 
BL.By, B.C.L. Second Edition. [London : Butterworth & Co., 
Itd. 1950. 897 pp. 27s. 6d. net.] 


Tue first edition of J. G. Starke’s International Law, published in 1947, 


suffered from complete absence of any considerations concerning international : 


institutions which were tackled in an Appendix of two and a half pages only. 
The, present, second, edition devotes a special chapter comprising forty-five 
pages to the above subject. Unfortunately the plan of the chapter lacks 
internal balance. The first three sections of the chapter (fifteen pages) 
are concerned with a gemeral introduction to international institutions and 
provide the reader with a number of interesting remarks of.a comparative 
character. The remainder of the chapter (twenty-five pages) deals with 
the United Nations and the International Labour Organisation. But here 
the efforts of the author in the field of international institutions come to an 
end. All remaining international' institutions (the ten specialised agencies), 
among them organisations of such vital character as the Bretton Woods 
agencies, are dealt with on less than one page. Moreover the reader seeks 
in vain in this section for some reference to the Havana Charter and the 
GATT which would at least have deserved to be mentioned in an edition 
published in 1950.‘ l 


C. H. ALEXANDER. 


Tur New INpusTRIAL Law. By W. F. FRANK, DR. JUR., M.SC. 
(econ.), B.COM., LL.B. [London : The Thames Bank Publishing 
Co., Ltd. 1950. xix and 456 pp. 85s. net.] 


Tar title of this book brings to mind the old story of the man whose watch 
was correct and reliable to the minute and who came to a country in which 
all clocks and watches were ten minutes fast. The owner of the reliable watch 
was ten minutes late for all his appointments, but he was able to pride himself 
on his punctuality and to reproach his friends for their inaccuracy. The term 
‘industrial law? has, in this country, quite unaccountably and quite wrongly, 
been appropriated for the subject which in the rest of the world (including 
the United States) is called ‘labour law’. But, regrettable though it may be, 


the undesirable terminology has, for the time being, come to stay, and a 


book bearing the title of the work under review is expected to deal with the 
relationship between employers and employed, with trade unions, trade dis- 
putes, collective bargaining, minimum wages, and other matters of this kind. 
Dr. Frank’s book discusses such matters only in a concluding chapter entitled 
‘Some Current Labour Problems’, devoted mainly to the vital question of the 
relationship between labour mobility and the law, i.e, with problems of 
education and training and of placement, regulated. in the Education Act, 
1944, the Disabled Persons (Employment) Act, 1944, and the Employment 
and Training Act, 1948, as well as in Statutory Instruments (most of them 
no longer in force) which deal or dealt with direction of labour, control of 
engagements and similar matters. This chapter appears to be the first 
attempt made by any author to give a systematic description of what one 
may call the law of the labour market and to explain the legal provisions 
against their economic background. Although one could have wished for a 
more detailed analysis of the relevant provisions in the National Insurance 
‘Act and of disqualification for unemployment benefit as a lever towards 
enforcing mobility of labour; this chapter must be welcomed by those énterested 
in labour law or in what most people in this country still call industrial law. 
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The remainder of the book, however, i.e., 379 out of 456 pp. treats of a 
subject for which the term ‘industrial law’ would have been an, adnsirable 
designation if it was still available, but which is not directly connected with 
employment at all. The term ‘economic law’ has been suggested (amd used 
abroad) for the sum total of those ‘legal principles and provisions which 
regulate economic ‘enterprise in the public interest. To the reviewer this term 
has always appeared to be as undesirable as the English use of the word 
‘industrial law’, and he sympathises with Dr. Frank's refusal to employ it. 
The principles of nuisance regulate economic conduct as much as do those of 
conspiracy, and the law governing the sale of goods is, in any relevant sense 
of the word, ‘economic law’ no less than the law Qf restraint of trade. Yet 
(quite rightly) .the author does deal with conspiracy and with restraint of 
trade büt not with either nuisance or the sale of goods. Broadly speaking 
what he calls ‘industrial law’ comprises the principles regulating competition 
and monopoly (including statutory monopolies, e.g., patent law) as well as 
those which are concerned with the establishment of private industrial business 
units and with the utilisation of their capital assets. It excludes agriculture, 
trade (ie, the purely distributive side of private enterprise) and finance, but 
even with this limitation the author's selection of topics is (perhaps necessarily) 
somewhat arbitrary. He has a very interesting chapter on the location of 
industry, ie, on the development which led from the pre-War ‘special areas’ 
legislation via the Barlow Report to the Distribution of Industries Act, 1945, 
and from there to what one may call the ‘industrial’ aspects of the Town 
and Country Planning Act, 1947. (The Distribution of Industries Act, 1950, 
came after the completion of the work.) He also has a chapter which he 
(rather ambitiously) calls *Industrial Organisation! and in which he surveys 
the history leading up to Sir Stafford Cripps’ ‘working parties? and to the 
Industrial Organisation and Development Act, 1947, and gives a detailed 
analysis of that Act and of the constitutions and functions of the various 
development councils established by virtue of its provisions. "There follows a 
chapter on the Statistics of Trade Act, 1947, which includes a useful summary 
of the legislative development and of the Reports on the Censuses of Pro- 
duction and Distribution (at this point Dr. Frank deviates from his basic 
scheme, but it is difficult to blame him for it). Much the longest chapter of 
the book is called * Monopoly and the State', and constitutes an attempt to 
summarise the common law attitude towards the problem of competition and 
monopoly, the American Anti-Trust legislation, and the Monopoly and Restric- 
tive Practices Act, 1948. The penultimate chapter of the work deals (on 
28 pp.) with the ‘Elements of English Patent Law’ and, further, with the 
Development of Inventions Act, 1949, and with some aspects of the Patents 
and Designs Act, 1949. 

From this brief survey it will be seen that the author covers a great deal 
of ground, and—this, in the reviewer's opinion, is one of the merits of the 
book—that he has ventured into fields carefully avoided by most legal writers 
as being outside the province of ‘lawyers’ law’, whatever that phrase 
may mean. It will, however, also be seen that a considerable number 
of topics germane to .Dr. Frank’s' endeavour have been omitted. Even 
a consideration of the law strictly confined to ‘industry’ can hardly ignore 
price regulations, export and import control and even exchange control. 
Moreover, some aspects of company law, notably the provisions concerning 
publicity and accounts, are as significant in this context as the legislation 
on trade statistics. Development councils should be understood as part of a 
general picture in which Regional Boards of Industry, the Economic Planning 
Board, and the National Joint Production Committee on Industry (though 
not based upon statutes) deserve a place more ‘prominent than a passing 
references And one may feel that an author so much interested in the pro- 
tection of the consumer should not have entirely ignored the consumers’ 
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councils established under the statutes dealing with public enterprise. The con- 
stitutien agd functions of the public corporations administering nationalised 
industries impinge so much on-the private sector of industry that Dr. Frank 
might censider whether his work would not gain in practical usefulness if 
he included a chapter on these matters in a future edition. 


The author is a lawyer as well as an economist. The reviewer is not 
qualified to judge the merits of those parts of the book which deal with 
matters of economic theory (e.g. the analysis of the meaning of ‘monopoly’ 
in economic science), but he welcomes Dr. Frank’s attempt to explain common 
law as well as statutory principles in their economic setting. This seems to 
him to be a real merit of the work. Thus, the introductory pages of the 
chapter on monopoly which confront and contrast the economic and legal 
definitions and approaches are highly instructive to the lawyer, and, one 
ventures to think, equally useful to an economist. The author was able to 
draw on the American literature in which this kind of treatment has almost 
become a matter of course, while in this country it is still a novelty. There 
is, however, a certain incongruity in the book in that the economic and 
historical introductions to the various. chapters show a great deal of thought 
and penetration while the analysis of the statutes themselves does occasionally 
not go very much beyond a bare paraphrase of the legislative text itself. 
One gets the impression that the author is very much better where he analyses 
the history of an institution than where he puts it into a systematic legal 
framework. n 


It is impossible and probably undesirable that anyone writing on topics 
of this kind should conceal the basic social and political assumptions which 
direct his thinking. The author hardly attempts to do so. He-shows plainly 
enough that he belongs to the ‘neo-liberal’ school of thought, and that planning 
is to him at best a necessary évil. -To choose as one’s motto for a chapter 
on ‘conclusions’ concerning planning a quotation from Herbert Spencer is 
about as meaningful as to use a quotation from Voltaire for a discussion of 
the Catholic Church or a quotation from St. Ignatius for a discussion of 
atheism. .Sometimes Dr. Frank’s predilection for the ‘free enterprise’ 
society produces curious results as where he talks of the pre-1914 period 
as a time ‘when the population of Britain was still increasing’ and when 
‘declining industries were allowed to pass away peacefully, without any 
large-scale dismissals of employees and consequent unemployment’. Although 
he is well aware that a gigantic administrative apparatus is needed for the 
purpose of forcing competition upon an unwilling industry, there is discernible 
in his central chapter on monopoly that curious naiveté of the liberal who is 
profoundly convinced of the inefficiency of the State in all matters of economic. 
enterprise and of its well-nigh omnipotence in the prevention of private 
monopoly. He obviously has failed to think out the admittedly formidable 
problem of the victimisation of the consumer by an alliance between organised 
employers and organised labour. At P. 187 he expresses misgivings with 
regard to the danger of ‘corporativism’ inherent in the Development Councils, 
while at p. 189 he confidently and dogmatically asserts that ‘employer and 
trade union representatives will cancel each other out in the case of a vote 
being taken’. 

The present reviewer happens not to share the author's political philosophy. 
Perhaps many passages in the book which the author considers as a state- 
ment of scientific truth strike the reviewer as more than a little tendentious. 
Nevertheless it would be churlish and hypocritical to assert that anyone could 
have written a book on these matters with the objectivity of a mathematician. 
Whatever its limitations, this is a meritorious piece of work, and it should 
prove to be useful not only for lawyers and social scientists, but also to the 
industrial advisers to whom it appears to be primarily addressed. 

. e 


O. Kanx-FnEUND. 
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CRIPPS ON COMPULSORY ACQUISITION. OF Lanp—Powers, Pro- 
CEDURE AND COMPENSATION. Ninth. Edition. By eAwfHONY 
CRIPPS, M.A., of the Middle Temple, Barrister-at-Law, assisted’ 
by B. Kxrrg- Lucas, M.A., Senior Lecturer in Local Govétnment 
in the University of Oxford, Solicitor, and S. LLOYD JONES, 
LL.M., Chief Assistant Solicitor, Nottingham Corporation. 
[London: Stevens & Sons, Ltd. Vol. 1 and Replacement 
Supplements Vol. 2. 1859 and (index) 17 pp. £8 11s. 6d. net.] 


Ix 1881 the late Lord Parmoor, then C. A. Cripps, Barrister-at-Law, compiled 
a textbook on Compensation which was concerned with the Compulsory Acqui- 
sition of Land., It did not take long to establish itself as a work of the 
greatest practical utility and was characterised by its comprehensiveness as 
well as soundness of law. A second edition was called for in 1884 and until 
the fifth edition in 1905 it enjoyed the re-editorship of its learned author. 
Since that date further editions have been called for and now the ninth is 
presented in a new format on the loose-leaf principle to enable the work to 
` be kept cumulatively up to date having regard to the enormous increase in 
supplementary subordinate legislation in the form of what are now known 
as statutory instruments, and the title has become standardised as ‘Com- 
pulsory Acquisition of Land’, ‘Cripps on Compensation’ in a modernised 
dress. The plan of the work has been adapted to meet current requirements. 
Part I is concerned with Powers to acquire Jand, Part II Procedure for 
acquiring, Part III Compensation when land duly acquired or affected, and 
a Miscellaneous section entitled New Matters with Appendices, the latter 
comprising statutes, statutory instruments, precedents, cases on disturbance 
and re-instatement, and ministerial directions: Each of the parts is preceded 
by an informative Introduction. The whole work is introduced by a Fore- 
word by Sir Stafford Cripps who with a pietas refreshingly present, as 
unhappily so often lacking, in the new issues of old textbooks, observes that 
he trusts that this volume edited as it is by a grandson of the original author, 
will be found as useful a work of reference as were the preceding editions. 
A perusal of this monumental publication leaves no doubt on this score., The 
editor-in-chief in his Preface aptly observes that the statutory ‘evolution of 
the law has necessitated a complete overhaul and rearrangement of the 
contents as well as a change of title . . . in order to present “ the living law” 
a new type of loose-leaf service has been evolved whereby changes in the law 
and practice are incorporated immediately in their proper place in the work. 
This is no mere supplementary service. New sheets will be sent to the sub- 
seriber at frequent intervals and will replace the existing pages. In the new 
- binder, introduced for the first time, any page can be placed instantly’. The 
labour involved in the production of a book of this kind must have been 
prodigious and the user of the work can be assured that there is available 
to him all the resources necessary to grapple with the complicated corpus juris 
which modern developments in this ramifying sphere of the law call forth. It 
must not, however, be thought that the work would be of use solely to those 
concerned with Compulsory Acquisition. It is a quarry from which much 
information.in many outlying areas of the law can be dug, although.primarily 
and for the most part the book steers an even course along the roadstead 
. which leads on the one hand to Compulsory Acquisition and on the ether to 
Compensation. One reflection that is prompted by the present edition is 
that the social legislation of the present day is gradually altering the metbod 
of the presentation of practical law, and the mechanisation of the law finds 
‘its counterpart in the mechanisation of format introduced for the greater 
,convenience of practitioners. A’ ‘laudator temporis acti’ cannot but ponder 
' with tle affection which the legal bibliophile, possesses for the book of old, 
“which in the more literal sense was to be read rather than to be ‘used’. € 
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This, however, is no aspersion upon the present edition: which has been 
designed, $9 meet very obvious needs, and has met them with boldness and 
, SuCCess, : 

| . : Bertram B. BENAS. 


? 


Tur Law AND PRACTICE OF Mrerines. Third Edition. By 
Frank SHACKLETON, F.C.1.8. [Sweet & Maxwell, Ltd. 1951. 
xx and 864 pp. 855s.] 


Taere is no ‘branch’ of the law dealing with meetings. That is what makes 
books of this kind so refféshing to those who usually study ‘subjects’. The 
contents of the book are derived from miscellaneous sources, including judicial 
decisions on a wide variety of topics usually classed as contractual, con- 
stitutional or quasi-judicial, statutes such as Companies Acts and Local 
Government Acts, Parliamentary practice, traditional experience and common 
sense. The first-edition appeared in 1934 and was out of print by 1989. 
The war delayed until 1947 the second edition, which was widenéd in scope 
and incorporated extracts from Parish’s Chairman’s Pilot and Chart. This 
third edition has been brought up to date by the inclusion of the provisions 
of the Companies Act, 1948, and the Companies (Winding-up) Rules, 1949, 
and by noting amendments to the Local Government Act, 1933. 

All who are concerned with the organisation and management of meetings 
wil find the book useful, whether they are directors or secretaries of 
chartered or statutory companies, local government officers or councillors, 
trade union officials, executives of professional or commercial associations, 
outdoor or indoor political agitators, or committee members of student 
Societies. Persons responsible for the conduct of registered companies and 
local authorities will find themselves largely governed by statute; at least 
they must look to the governing statutes first. The large number of semi- 
Skilled amateurs who run societies throughout the country, and for whom 
the book will be most valuable, will look first to the society’s rules (f any). 
Where the rules are defective—as they always are—Mr. Shackleton will give 
them sound guidance, either as to the position where there is no rule governing 
the^point or how to frame new rules so that their particular problem will 
not arise again. Although the Mother of Parliaments is the ancestress of so 

„many rules of procedure—one influential line. of descent being the Oxford 
and Cambridge Unions—we are warned against attempting to borrow rules 
of Parliamentary práctice wholesale for meetings of our suburban tennis club. 
Embarrassing questions are liable to emerge suddenly, such as whether the 
chairman has a casting vote in addition to or instead of a substantive vote— 
a question which has perplexed Colonial Governors in their Legislative 
Assemblies. An interesting study may also be made of the concept of the 
quorum. Some statutory bodies have a quorum of three, some of two. There 
can hardly be a ‘meeting’ of less than two persons, and there is authority 
for saying that for a public meeting at common law there must be at least 
two persons besides the chairman, which gives us the three persons who may 
constitute an unlawful assembly. At any rate, the proceedings of the sole 
surviving member of the exclusive club in Max Beerbohm's Zuleika Dobso 
should not be taken as a precedent. ? 

O. Hoop PzurrriPs. 


Nxciicence Wirnout Faut. By ALBERT A. EHRENZWEIG. 
[Berkeley and Los Angeles : . University of California Press. 
1951. 96 pp. $2.] 


Desrite its somewhat paradoxical title the main. theme of this ifteresting 
9 little book is that there should be an extension of strict liability in tort on 
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the entrepreneur principle. A person should be liable for harm that he 
ought to foresee in a general way as likely to follow from his acjivity, even 
though the particular harm occurred without his fault. The ratipnale is 
that the harm is of a kind that the entrepreneur may be expected,to have 
insured himself against. The author thinks that the present tendency in 
America (which is paralleled by English developments) is in favour of this 
theory, and that the development should be accentuated. 

American cases are quoted to show that at present this result is even 
reached in the action of negligence itself. Juries, and even judges, are ready 
to find that a master is vicáriously liable for the ‘negligence’ of his servant, 
when they would not be prepared to hold that the servant was negligent if 
the action were against the servant. The term 'nfgligence! is thus becoming 
fictitious, being merely a cloak for the application of strict liability to the 
master. ' 

` Perhaps this furnishes part of the answer to the puzzling question whether 
a master who is held vicariously liable should be able to recover indemnity 
from the negligent servant. On principle the argument would seem to be in 
favour of such recovery. Yet if the faot is that the judgment against the 
master would never have been rendered against the servant, such indemnity 
becomes unjust. If, therefore, there are in fact different standards of liability 
for masters and servants, it would perhaps be best to make this difference 
explicit. The master's liability could be treated in many cases as an original 
strict liability and not as derivative from the liability of the servant. The 
right of indemnity against the servant should then depend on proof of 
genuine negligence in the servant. 

Yet it may be doubted whether the defects of strict liability do not out- 
weigh the advantages. The author does not consider the difficulty of setting 
bounds to the enterprise principle, nor the administrative cost of a system 
of reparation dependent on private insurance and litigation. As a deterrent 
System or an expression of social ethics the law of tort is worth its keep; 
as a system of social insurance it is plainly defective, and would be even if 


Mr. Ehrenzweig had his way. 
i G. L. W. 


AN INTRODUCTION TO LEGAL REASONING. By E. H. Levi. 
[Chicago : University of Chicago Press. London: Cambridge 
University Press. 1950. 74 pp. 15s.] 


For those who are interested in comparative law and what Professor Allen 
has called Law in the Making, Professor Levi's little monograph on legal 
reasoning wil be most welcome. He points out that the legal process does 
not consist in applying known rules to diverse facts, but that ‘a working 
legal system must be willing to pick out key similarities and to reason from 
them to the justice of applying a common classification’. He proceeds to 
illustrate how this process works in the United States in the field of judicial 
decision, statute and interpretation of the Constitution. In order to make 
the reasoning most clear he has taken as the subject of his study the problem 
of illegal immorality and explains how various manifestations of sexual con- 
duct -have been brought within the Mann Act and the ‘Commerce’ clause of 
the Constitution. His examination of the ‘Commerce’ clause shows that it 
is sometimes essential for the Supreme Court to disregard earlier interpreta- 
tions of the Constitution. He explains this by pointing out that ‘a change 
of mind from time to time is inevitable when there is a written Constitution, 
. . . (for) in its general provisions (it) embodies the conflicting ideals of the 
community’, and the growth of the scope of a measure by legal reasoning 
is a ‘reflection of a period in which increasing governmental control and 


responsibility for the individual were thought to be proper’. The veracity € 
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of this statement may be seen in the recent decisions of the Supreme Court 
concerning the rights of Negroes and the non-enforcement of racial restric- 
tive covenants, accompanied by a new interpretation of the concept of 
£ separate, but equal’. $ 

Unfortunately this little book is not to be recommended to Students, for 
it would be asking too much to expect them to be ‘satisfied with a statement 
like the following: ‘The rule which will be created arises out of a process in 
which if different things are to be treated as similar, at least the differences 
have been urged. ... The reasoning may take this form: A falls more appro- 
priately in B than in C. It does so because A is more like D which is of 
B than it is like E which is of C. Since A is in B and B is in G (legal 
concept), then A is in G. But perhaps C is in G also. If so, then B is in 
a decisively different segment of G, because B is like H which is in G and 
has a different result than C’. ; ; 

L. C. Green. 


CURRENT LEGAL PROBLEMS, 1949. Edited by GEogce W. KEETON 
and GEORG SCHWARZENBERGER, on behalf of the Faculty of 
Laws, University College. [London : Stevens & Sons, Ltd. 
1949. ix and 288 pp. 21s.] 


CURRENT LEGAL PnoBLEMS, 1950. Edited by Grorce W. KEETON 
and GEORG SCHWARZENBERGER, on behalf of the Faculty of 
Laws, University College. [London: Stevens & Sons, Ltd. 
1950. vii and 805 pp. 21s.] i 


Ix 1946 the Faculty of Laws at University College, London, established a 
series of lectures dealing with topical legal problems of more than technical 
interest. It was decided to make the lectures available in a permanent form’ 
by publishing them as an annual series. 'To the first volume published in 
1948 the learned editors, Professor Keeton and Dr. Schwarzenberger, have 
now added the volumes for 1949 and 1950, thereby putting us further in the 
debt of the University College Faculty of Laws, especially those of us who 
do not have the opportunity of attending the lectures. Short of setting out 
the Table of Contents of these volumes it is difficult to know how a reviewer 
can give an idea of the wide variety of stimulating matter which they contain, 
and we can only apologise to the.learned authors of the excellent addresses 
which we have not space to mention. 

In the 1949 volume Lord Porter raises the question whether, now that 
the treatment of criminals is being so much ameliorated, the procedural and 
evidential safeguards which were formerly essential for their protection do 
not work against the proper administration of justice. Professor Vesey- 
FitzGerald, on the basis of his experience of Indian law, argues in favour 
of the distinction between murder in the first degree (involving the death 
penalty) and murder in the second degree (involving imprisonment for life 
or less), and of allowing the: judge in murder cases a discretion as to the 
sentence‘ to be imposed. Goaded by the case of Re Diplock Professor Keeton 
speaks of ‘the Charity Muddle’, and asks for a periodic statement by the 
House of Lords of some of the general principles on which charity decisions 
are founded, and for power for the court—in cases where, as in Re Diplock, 
a technical slip is made—to direct the application of the fund exclusively for 
charitable purposes. Mr. Richard O'Sullivan, K.C., contends, with the help 
of carefully selected extracts from the earlier sources, that the common law 
was brought' up in the European Christian tradition, but something seems to 
have happened to the law of England since Sir Thomas More was beheaded. 

e The practical approach of English civilians of the seventeenth and eighteenth 
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centuries is stressed by Professor Jolowiez, who thinks that the nineteenth- 
century historical school had a deadening effect on the study of Roman Jaw 
in.this country. Professor Wade deals with one of the most important cori- 
stitutional problems of our time in discussing Parliamentary methodg of super- 
vising Public Corporations, a problem. that has since been partially solved 
by Speakers  rulings and Ministerial pronouncements. Mr. R. C. FitzGerald 
paints the sunset, over the British Empire, and folds up his easel in the 
twilight of Dominion status. f . 
Among the lectures in the 1950 volume is an important contribution by 
Professor Keeton on the Changing Conception of Trusteeship, a change due 
partly to the growing practice of employing corporate trustees instead of 
unwilling amateurs, and partly to the rise in edministration costs and the 
dwindling of trustee investments. The changed relation of landlord and 
tenant is lucidly presented’ by Mr. Dennis Lloyd; and Mr. D. C. Holland 
makes constructive proposals on the still topical subject of Courts-Martial. 
With the 1949 volume Current Legal Problems becomes the organ of the 
Bentham Club, a recently founded society of the graduates of the Faculty of 
Laws of University College, London; and we cannot conclude this review 


- without mentioning the Address of their first President, Lord du Parcq, 


who died two months after delivering it. His lecture on ‘The Final Court 
of Appeal’ has the grace and charm that characterised all his utterances. 
Among the interesting sidelights which it throws on the House of Lords 
are an account. of the setting up of the Appellate Committee in 1948, and a 
discussion of the presence of lay peers, which incidentally seems to imply 
that the decision of Rylands v. Fletcher was unconstitutional and void as 
only two qualified peers were present. Lord Normand in the 1950 volume 
gives an equally authoritative account of the variegated work of the Judicial 
Committee of the Privy Council. 
O. Hoop PmuriLLIPS. 


Tur Drarg Duties. Eleventh Edition. By Roserr DymonD, 
Solicitor, and formerly Deputy Controller of the Estate Duty 
Office, and Recrvatp K. JOHNS, LL.B., of the Estate Duty 
Office. [London : Solicitors’ Law Stationery Society, Lid. 
1951. Ixxxvii and 801 pp. (index 58 pp.). 75s. net.] 


Srwcr the last edition of this truly classic work in 1947, the law relating 
to the Death Duties has been revolutionised. For the Finance Act, 1949 
(section 27), abolished the Legacy and Succession Duties, the former of which 
had been in existence from as long ago as 1796; this repeal applied, in the 
case of all deaths or other ‘events’ occurring after July 30, 1949, with 
certain savings for ‘arrears’. ' 

The present edition, whose revision has almost entirely been undertaken 
by Mr. R. K. “Johns who had assisted the original author in the last 
(10th edition), is therefore confined, in effect, to the Estate Duty. Oppor- 
tunity has accordingly been taken not only to alter the lay-out of the work 
but also very considerably to expand that part of the text relating to the 
Estate Duty. This has been found possible by excluding all reference to the 
obsolete Legacy and Succession. Duties save. for a brief summary in 
Chápter 2; the account of these duties in the previous edition occupied no 
fewer'than 140 pages compared with twenty-five in the current „edition. 

The field covered by the Estate Duty is so extensive and the subject- 
matter so technical and involved that a detailed analysis of the work would 
be out of place'in these pages. Accordingly attention will be devoted to the 
more important changes made since the last edition. 

A *very valuable new section (Chapter 1) has been added dealing with 
‘The Interpretation and Construction of Taxing Acts’, for which the learned 


kr 
à 
fotos 


Oe 1951 REVIEWS 538 


editors have drawn largely upon cases decided under the Income Tax. Acts, 
6g, 1.8. (&. v. Duke of Westminster [1936] A.C. 1, as to ‘The Substanee 
of a Transaction’. Chapter 12 which deals with ‘Transfers to Companies’ 
has beenenearly doubled in content; this has allowed space for many arith- 
metical examples illustrating the practical effect of the legal problems 
involved. With this may be linked up a much enlarged section—Chapter 
14 (B)—dealing with the basis of valuation. of shares in Limited Companies, 
with special reference to the principles on which the value of shares, par- 
ticularly in restricted markets and in private companies, should be estimated. 

Considerable changes in the law relating to inter vivos gifts were made 
by section 46, Finance Act, 1950; the whole subject is now dealt with in a 
much enlarged Chapter 9. In the previous editions ‘ Property Outside Great 
Britain’ was rather briefly considered in a subsection of less than twenty 
pages as part of the opening chapter. In the current edition this topic has 
been admirably dealt with in the first half of an entirely new section—Part V, 
‘The Foreign Element'—running to some fifty pages. The second half of 
this Part is devoted to ‘Double Taxation Relief’ and contains a very useful 
Annotation of the Double Taxation Conventions made with the U.S.A., Canada, 
Union of South Africa and the Netherlands; the text of these Conventions ' 
is set out verbatim at the end of Appendix 1. A most useful innovation is 
to be found in Appendix 2 which contains a narrative account of the 
corresponding Death Duty provisions in the statutes of the three first- 
mentioned countries. 

As may be expected from their connection with the Inland Revenue Depart- 
ment, though the editors make it clear that the work has no official authority, 
Schemes for the evasion of the Estate Duty find no place in it. As they 
observe, such schemes, quite apart from the ethies of the matter, gre of a 
highly speculative value in practice. They are, it is pointed opt, often costly 
and often provoke expensive litigation, while they may result in unforeseen 
and embarrassing consequences and, finally, they are always liable to be 
frustrated by subsequent legislation. Recommendations are, however, made 
for certain improvements in the law relating to the Estate Duty. It is 
suggested that a general consolidation of the statutory provisions relating to, 
this duty—to be found in some forty-three Acts of Parliament—is long over- 
due, The rates of duty upon agricultural property call for amelioration, 
while part of the burden of the Estate Duty should be shifted on to legatees 
now that the Legacy and Succession Duties have been abolished. 

The general set-up of this edition is back to pre-war standards, if it is 
not indeed better; paper and binding are almost on luxury lines, while the 
type is a pleasure to read. The Table of Cases and the Index are fully 
adequate, while both statute and case law is noted up to mid-December, 1950. 

To conclude, Mr. R. K. Johns is to be congratulated upon the really 
excellent way in which he has executed the considerable editorial work involved. 
This valuable book has thereby been made even more indispensable to all those 
concerned in any way with the administration of estates. 

A. FARNSWORTII. 


Buyine AND SrLLING A Housse. By M. Basm Evans, M.B.E., 
F.R.I.C.S., F.A.I, OM.INST.R.A. ‘This is the Law’ Series. 
[London : Stevens & Sons, Ltd. 1950. viii and 155 and (index) 
7 pp. 6s. 6d. net. | 


Owns of the most valuable features of the ‘This is the Law’ series is that 
the subjects tend to be selected according to the needs of the layman rather 
than the classifications of lawyers. Mr. Evans’ lucid book is an excellent 
example of this, for he dips into subjects such as vendor and purchaser,” 
P landlord and tenant, rent restriction, solicitors’ remuneration and the like, 


P} 


v 
584 . THE MODERN LAW REVIEW Vor. 14 


and presents the reader with an eclectic statement of what he needs. Indeed, 
tle book is particularly valuable in that, belying the title of the$serits, much 
of it is drawn from the experience of estate agents, valuers and grchitects, 
rather than that of the legal profession; it contains a wealth ofe practical 
advice of this nature which should especially commend the book to lawyers. 
'The work has been very well done. 

ss R. E. M. 


A GUIDE TO THE MICROFILM COLLECTION or EARLY STATE RECORDS. 
[Library of Congress. 1950. $5.00.) - 


Tue enormous task of microfilming the early State records has been.accom- 
plished, and this volume of about 800 pp. is a list of the resulting 1,700 reels 
of film. From the Legislatures we have journals, debates and papers, and 
statutes both compiled or codified, and in the form of session laws. There 
are the early charters and constitutions and the proceedings of constitutional 


_ conventions, administrative records (largely reports of public officers on the 


business done by them), executive records of the governors’ activities, and 
the earliest judicial records. The filming extends from the earliest extant 
records of each class down to the date at which they are reasonably accessible 
in the larger libraries in print; in practice this means about 1860-70, but 
in some cases the series continues into the twentieth century, especially for 
the youngest States. This is a splendid achievement which will be of the 
utmost utility to all students of American law and government. 


T. F. T. PLUCKNETT. 


Cases ON CONSTITUTIONAL Law. Fourth Edition. By Nox. T. 
Downe, Harlan Fiske Stone Professor of Constitutional 
Law, Columbia University. [Brooklyn: The Foundation 
Press, Inc. 1950. xxxv and 1278 pp. $8.50.] . 

; 
Or all subjects in English law courses constitutional law is perhàps the least 
suited to the casebook method of study. In the United States it is hardly 
possible to study constitutional law by any other method. The Constitution 
means what the Supreme Court at any given time says it means. Unlike 
the federal constitutions of Canada and Australia, the United States Con- 
stitution is not a statute, and the measure of certainty infused into the judicial 
analysis of those constitutions by the application of ordinary rules of statutory 
interpretation is lacking. Nor are such concepts as the police power, the 
commerce power, immunity of instrumentalities, equal protection of the laws, 
due process of law, susceptible to exact definition. In this context the 
political philosophies of individual judges become all-important; the doctrines 
of the American realist school of jurisprudence become less implausible when 
considered in relation to the interpretation of the American Constitution. 
That the present volume has run into four editions in only thirteen years 
is sufficient testimony to its popularity in American law schools. It follows 
the familiar pattern of the University Casebook Series: division into chapters, 
long extracts from leading decisions, shorter notes on other cases and 
citations of all relevant law review notes and articles. Editorial comment is 
somewhat brief, however, and English students will probably prefer to 
approach American constitutional law through the books of Amos, Corwin, 

Wright and Swisher, and the less daunting casebooks of Fairman and 

Cushman. 

Tw features of the present volume are especially interesting. The first 

is a long new Introduction, by Mr. John M. Kernochan, on the origin of the 4 
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doctrine of judicial review. The Constitution nowhere empowers the Judiciary 
to hold staġutes togbe unconstitutional; the doctrine of judicial review was leid 
down by Marshall C.J. in the great case of Marbury v. Madison in 1803. 
Mr. Kegnochan argues that this was no arbitrary assumption of authority by 
the Judiciary, but was the culmination of a long process of development. The 
fathers of confederation certainly contemplated its possibility, and among 
the most important historical sources of the doctrine were the review of 


"colonial legislation exercised by the Privy Council and colonial courts and the 


attribution by Coke, in Dr. Bonham's Case, of fundamental law charac- 
teristics to the common law. Secondly, there is an Appendix showing the 


` political allegiances of all Justices of the Supreme Court on their appointment 
: by the various President$*. Until recent years nothing was rarer than the . 


appointment of a Democratic Justice by a Republican President, except the 
appointment of a Republican Justice by a Democratic President. 


S. A. nz SwrrE. 
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" SPÓRSMAL ANGAENDE REMBOURS. By Axe Löcserc. [Uppsala : 


T 


Almqvist and Wiksells Bokdryckeri AB. 1950. 116 pp. and 
(appendices) 36 pp.] 


Tuis short treatise on’ the law of documentary credits is of much interest, 
particularly to students of comparative law. It contains a reasonably exten- 
sive summary of the Swedish text in English, and with the assistance of 
this English readers will find the book well worth while. i 

The author is mainly concerned with Swedish law, and some of the decisions 
of Swedish courts to which he refers may prove useful to English lawyers. 
He makes it clear, however, that the development of this branch of finance, 
with consequent legal growth, is largely English in origin with the U.S.A. 
following hard at our heels. Two points of interest may be noticed. First 
that the revocable credit seems to be still extensively used on the Continent. 
Second that Scandinavian law does not seem to have been able to find any 
method of giving legal effect to the important machinery of the trust-receipt. 


À , a. 


Books and Publications received :— 


AN OUTLINE OF THE LAW OF LANDLORD AND TENANT. By A. M. 
WILSHERE, M.A., LL.B. Third Edition by V. G. WELLINGS, M.A. 
[Sweet & Maxwell, Ltd. xiv and 114 pp. 10s. net.] 


TRADE MARKS AND THE Law OF UNFAIR COMPETITION. By T. A. 
Branco WHITE. Second Edition. [Stevens & Sons, Ltd., 
This isthe Law’. . xii and 74 pp. 5s. net.] 


Foop AND DRUGS ADMINISTRATION. Supplement to First Edition. 
By STEWART SWIFT, M.B.E. [Butterworth & Co., Ltd. xi and 
252 pp. Main Work and Supplement, 50s. Supplement alone, 
15s. By post 4d. extra.] idc 


Eneuish LecaL History IN A NUTSHELL. By JOSEPH JACKSON, 
M.A., LL.M. [Sweet & Maxwell, Ltd. viii and 108 pp. e6s. 6d.* ` 
net.] : l 
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